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PART V 

OF THE LAW CONCERNIMJ PERSONAL 
PROPERTY. 

[CONTIXUKD FROIW TUX 8XCOXD VOLUME.] 


LECTURE XLIL 

OP TUB HISTORY OP MARITIME LAW. 

Before we enter more at large upon the subject of com- 
mercial and maritime law, it may tend to facilitate and en- 
lighten our inquiries, if we take a brief view of the origin, 
progress, and successive improvements of this branch of legal 
learning. This will accordingly be attempted in the present 
lecture. 

The marine law of the United ^ States is the same as the ma- 
rine law of Europe. It is not the law of a particular c^lmtry, 
but the general law of nations ; and Lord Mansfield applied to 
its universal adoption the expressive language of Cicero, when 
speaking of the eternal laws of justice : Nec erit alia lex Romee, 
alia Alhenis / alia nwnc^ alia poHhac / sed et omnes ^entes^ 
et ointii tempoTB utia lex et sempiterna^ et winnovtalis contine^ 
hit. (a) 

• In treating of this law, we refer to its pacific character * 2 
as the law of commerce and navigation in time of peace. 

The respective rights of belligerents and neutrals in time of war 
constitute the code pf prize law, and that forms a distinct sub- 

(a) Frag, do Repub. lib. 3. 
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ject of inquiry, which has already been sufficiently discussed in 
a former volume. When Lord Mansfield mentioned the law- 
merchant as being a branch of public law, it was because that 
law did not rest essentially for its character and authority on 
the positive institutions and local customs of any particular 
country, but consisted of certain principles of equity and usages 
of trade, which general convenience and a common sense of jus- 
tice had establislied, to regulate the dealings of merchants and 
mariners in all the coni.mercial countries of the civilized world, (tx) 

(1.) Of the maritime legislation of the ancients. 

Though the marine law of modern Europe had its founda- 
tions laid in the jurisprudence of the ancients, there is no cer- 
tain evidence that either the Phoenicians, Carthaginians, or any 
of the states of Greece, formed any authoritative digest of naval 
law. Those powers were distinguished for navigation and com- 
merce, and the Atlnmians in particular were very commercial, 
and they kept up a busy intercourse with the Greek colonies in 
Asia Minor, and on the borders of the Euxine and the Helles- 
pont, in the islands of the ^gean sea, and in Sicily and Italy. 
They were probably the greatest naval power in all antkjuity. 
Tfiemistocles had the sagacity to discern the wonderful influence 
and controlling as(jcndancy of naval power. It is stated by 
Diodorus • Siculus, that he persuaded the Athenians to build 
twenty new ships every year. He established the Pkaeus as a 
great commercial emporium and arsenal for Athens, and the 
culti®ition of her naval superiority and glory was his favorite 
policy ; for he held the proposition whicli Pompey afterwards 
adopted, that the people who were masters of the sea, would 
be masters of the world. (&) The Athenians encouraged, by 


{a) The law -merchant, says Blarkstone, Com. vol. iv. G7, is a braiK’h ot the \q.\\ 
of nations, and is regularly and eonstantly adhei-cd to. It is a branch of tlie law of 
Enghirul, and tliose customs which have been universally and notoriously prevalent 
amongst merehants, and found to he of publie u.sc, have been adopted as j)art of it. 
for the benefit of trade and commerce, and arc binding on all without proof. Lord 
Denman, in Barnett v. Brandao, 6 Manning & Gmngcr, 665. The usage of mer- 
chants is alluded to in sacred writ, as early as the time of Abraham, upwards of 1800 
years before the Christian era. He purchased the caveS)f ^achpelah for four hun- 
dred shekels of silver, current money with the merchant, Ghjn. xxiii. 16. 

(h) Themist. Hist. lib. 1. Cic. Epist. ad Atticum, lib. 10, epist. 8. 



OP PERSONAL PROPERTY. 


3 


LEG. XLIl] 


their laws, navigation and trade; and there *was a particn- *3 
lar jurisdiction at Athens for the cognizance of contracts, 
and controversies between rnerchants and mariners. There were 
numerous laws relative to the rights and interests of merchants, 
and of their navigation ; and in many of them there was an ex^ 
deavor to remove, as much as possible, the process and ob- 
stacles which afflicted the operations of commerce. Each state 
had its consul to protect and advance the interests of commerce; 
and when a trader died abroad, it was pjfirt of the consul’s duty • 
to take charge of his property, and transmit an account to his 
friends at Athens. In a pleading of Demosthenes against 
Lacritus, we find the substajice of a loan upon bottomry, with 
all the provisions and j^erils appertaining to such a contract, 
carefully noted, (a) As a consequence of the commercial spirit 
and enterprise of the Greeks, their language was spoken through- 
out all the coasts of the Mediterranean and Eiixine seas. Cicero 
was slruck with the comparison between the narrow limits in 
which the Latin language was confined, and the wide extent of 
the Greek, (b) The universality and stability of the Greek 
tongue were owing, no doubt, in a considerable degree, to the 
(ionquests of Alexander, to the loquacity of the Greeks, and the 
inimitable excellence of the language itself; but it is essentially 
to be imputed to the commercial genius of the people, and to 
the colonies and factories which they established, and the trade 
and correspondence which they maintained throughout the then 
known parts of the eastern world. . 

The Rhodians were the earliest people that actually created, 
digested, and promulgated a system of marine law. They ob- 
tained the sovereignty of the seas about nine hundred years 
before tlie Christian era, and w^^re celebrated for their naval 
power and discipline. Their laws concerning navigation were 
received at Athens, and in all the islands of the ^gean sea, 


(a) I Potter’s ^rreck Antiq. 84. Voyage dc jcunc Anacharsis, tom. v. c. 5.5. 
2 Mitf. Hist. 182-185. The profession of merchandise, says Plutarch, in his Life of 
Solon, was honorable in Greece. St. John’s History of the Manners and Cnstoms 
of Ancient Greece, vol. hi. c. 9, on the Commerce of Attica, and c. 10, on Naviga- 
tion. • 

{h) Gniica Icguntur in omnibus fere gentibiis : Latina snis finibus, cxiguis, sane, 
contiiientur. Oral, pro Archia Poeta, s. 5. 
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and throughout the coasts of the Mediterranean, as part of the 
law of nations. Cicero, who in early life studied rhetoric 
*4 *at Rhodes, says, (a) that the power and naval discipline 
of that republic continued down within his time of memory, 
in vigor and with glory. We are indebted to the Roman law 
for all our knowledge of the commercial jurisprudence of the 
Rhodians. Not only their arts and dominion have perished, but 
even their nautical laws and usages would have entirely and 
forever disappeared in the wreck of nations had it not been for 
the superior wisdom of their masters, the Romany; and one 
solitary title in the Pandects (A) contains all the fragments that 
have /loafed down to modern tiriics of their once celebrated 
maritime code. The collection of laws^ under the title of Rho- 
dian laws, published* at Basle, in and at Frankfort in 

15%, was cited as genuine by such civilians as Cujas, Godefroi, 
Selden, Vinnius, (c) and Gravina; and yet it has since been 
discovered and dc‘clared by equally learned jurists, as Bynker- 
shoek, (d) Hoinciccius, (c) Einerigon, {/) and Azuni, (g) that the 
collection of laws which had been thus recognized as tht^ ancient 
Rhodian laws, (and of which a translation was gi ven in the 
* 5 collection of * sea laws pubHsbed at London in the reign of 
Queen Anne,) are not genuine, but spurious. The emperor 
Augustus first gave a sanction to the laws of the Rhodians, as 


(/f) Orat. ]ji*o Ta*;;-© Miuiilia, c. 13. 

(/>) Dig. 14, 2. Do Logo liho<lia do Juotii. This law, Do Jactn, is the only rule 
tliat can be distiuotlv und juithuritativelv traced to the institutions of Rhodes. 

[r) Pockii, Coin, ad rein iiauticnui cum iiotis Vinnii. Lugd. 1647. 

(</) Opera, loin. ii. Do Lege Rhodia, c. 8. 

(r) Jlist. Jiir. CiviluJ Rom. nc Germ. lib. 1, s. 296. 

( /’) Traito dos Assuraiicos, Pref. 

(//) Maritiiiic Law of Kuroj)c, vol. i. pp. 277-295, N. Y. edit. Tn the note to 
p. 286, William Johnson, Es*]., the learned translator of Azuni, detects many gross 
errors in the pretended collections of Rhodian laws, contained in the English “ Com- 
plote Rody of Sea Laws.” Mr. Johnson’s ojdnion is, of itself, of great authority j 
and his notes to his translation of Azuni, show a familiar and accurate aequaintanco 
witli legal and classical antiquities. Yet, notwithstanding all the*authority against 
the authentieity of that collcetion, M. Boulay Paty, in his Cours de Droit Commer- 
cial Maritime, tom. i. pp. 10-21, does not hesitate to give a snceinct analy.sis of that 
eolleetion, as containing at least the sense and spirit of the original laws, and as l>i.'ing 
an exposition of the true text. M. Pardessus, in his Lois Mar. tom. i. p. 336, has 
shown that this eompilaiion of the Rhodian laws belongs to the middle ages, and is 
a genuine coniiiilation of tlie laws and usages in the Mecliterrancan at that period. 
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rules for decision in maritime cases at Rome ; and the emperor 
Antoninus referred one of his subjects, aggric^ved by the plunder 
of his shipwrecked, property, to the maritime laws of Rhodes, 
as being the laws which, he said, were the sovereign of the 
sea. [a) The Rhodian laws, by this authoritative recognition, 
became rules of decision in all maritime cases in which they 
were nol; contrary to some express provision of the Roman law. 
They were truly, as Valin has observed, the cradle of nauiical 
juris} )rudence. 

We firei th tire fore, to look to the collections of Justinian for 
all that remains to us of the commercial law of the aiicients. 
The Romans never digested any general code of maritime regu- 
lations, notwithstanding they were preeminently distinguished 
for the cultivation, method, and system which they gave to their 
municipal law. They seem to have been contented to adopt as 
tlicir own the regulations of the republic of Rhodes. The genius 
of the Roman government was military, and not commercial. 
Mereaniilo professions were despised ; nothing was esteemed 
honorable but the plough and the sword. They encouraged 
corn merchants to import provisions from Sardinia, Sicily, Africa, 
and Spain ; but this was necessary for the subsistence of ilie in- 
habitants of Rome, as the slaves of Italy (and who were almost 
exclusively the cultivators of the soil) did not afford a sufficient 
suj)ply for the city. The Romans prohibited commerce to 
persons of birth, rank, and fortune ; {b) and no senator was 
allowed to own a vessel larger * than a boat sufficient to * 6 
carry his own corn and fruits, (e) The navigation which 
the Romans cultivated was for the purpose of war, and not of 
commerce, except so far as was requisite for the supply of the 


(a) 14, 2, 9. Lord Stair, in his Institutions, says, that the Lex Rhodia has 

become by custom a law of nations, for its expediency to prevent shipwreck, and to 
encourage merchants to throw out their goods. 

{h) C.p(lc 4, 3. The decree in the code speaks contcniptuonsJy of roinmeire, 

and as being fit only for plebeians, and not for those who were honorum luce ronitpiriws, 
ct patrinionio ditiores. Even Cicero regarded commerce as being inconsistent with the 
dignity of the masters of the world : nolo eundem populum fmperatorem^ ef J Wtitonm 
vsse terrarum. The Liherti or freedmen carried on the lucrative and mechanical trades 
and arts. 

(c) Livy, lib. 21, c. 03. Dig. 50, 5, 3. 

1 * 


Cicero, Orat. in Verrem, lib. 5, s. 18. 
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Roman market with provisions, (a) This is the reason, that 
amidst such a vast collection of wise regulations as are em- 
l)odied in the Roman law, affecting almost every interest and 
relation of human life, we meet with only a few brief and 
borrowed details on the interesting subject of maritime 
' 7 affairs. But those titles atone for * their brevity by their 
excellent sense of practical wisdom. They contain the 
elements of those very rules which have received the greatest 
expansion and improve^ncnt in the maritime codes of modern 
nations. Whatever came from the pens of such sagesL as Papin- 
ian, Paul, Julian, Labeo, Ulpian, and Scaevola, carried with it 
demonstrative proofs of the wisdom. of their ])hilo8ophy and the 
elegance of their taste. (6) 


(а) Hiiet, Hisloirc du Com. et dc la Navig. des Anciens, p. 278, 279. Polybius, 
in his General History, b. 3, e. 3, gives the substance of a very remarkable commercial 
treaty between Itome and Carthage, rnade the veryfirat year after the Imiiahment of the 
Tartyiins. It goes to prove that the Uoniuiis were then a great commercial people. 
Polybius says he translated it from the original brazen tables existing in the capitol 
in the apartment of the AmIiIcs, .and in a language so very obsolete as to be difficult 
of interpretation. By that treaty neither the Romans nor their allies were to sail 
beyond the fur promontory whicli forms the eastern boundary of the Gulf of Carthage. 
Tf forced b(‘yoiid it, they were not allowed to lake or purchase anything, except 
necessaries for refitting their vessels, and for sacrifice, and they were to depart within 
five days. The object of tliis pi*ovision was to exclude the liomans and their allies 
from tradTiig with Egypt and the countries on the lesser Syrtis. But the Homan 
merchants were to have free access to Sardinia, Sicily, Carthage, and the western 
coast of Africa, and to pay no customs, but only Iho usual fees to the scribe and crier. 
The sale of their cargoes was to be cffecled by public auction, and the public fiiith of 
Cartilage was pledged to the foreign merchant for bis payment of the amount of such 
sales. The Carthaginians engage, on their part, not to offer any injury to the Homan 
allies ill Italy, nor build any fortresses in the Latin territory. This treaty, as Niebuhr 
sagaciously observes, (History of Home, vol. i. 408,) divulges the fact of the commer- 
cial greatness of Home before the expulsion of Tarquin ; hut the liberal and enlarged 
spirit of commereo which inspired the Homans, under their kings, was soon after lost 
in the passion for war and conquest. Mr. Hooke, in his “ Dissertation on the credi- 
bility of the history of the first five hundred years of Rome,'* very plausibly suggests, 
that Polybius was probably mistaken in the date of this commercial treaty with Car- 
thage, and it was made after the year 415, instead of the year 244, A. U. C. But as 
Niebuhr and Mitford, (Hist, of Greece, vol. ii. 151,) and Hceren, in bis Reflections, 
(Stc., vol. i. 485, assume the antiquity of the treaty, as stated by Polybius, to be cor- 
rect, no higher modern authority for that point can be produced. There was a second 
commercial treaty between Home and Cartilage, 161 years after the other, and which 
is also mentioned by I’olybius, and it contains cautionary^strictions, and .some fair 
and liberal terms of commerce between those two great rival rcpablics. 

(б) It may be useful to cast the eye for a moment over the most material principles 
and provisions in the Homan law, relative to maritime rights. 

The title Nauta?, Caupoiiiis, Stabulorii, utrccepta restituaiit, (Dig. 4, 9,) related to 
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(2.) Of the maritime legislation of the middle ag-es. 

Upon the revival of commerce, after the destruction of the 


the responsibility of mariners, inn and stable keepers ; and we meet here with the 
principle which pervades the maril&inc law of all modern nations ; for it has been 
generally adopted and as widely diffused as the Roman law. Musters of vessels 
were held responsible, as eomiiion carriers, for every loss happening to proi)erty con- 
lided to them, thoiigli the loss happened without their fault, unless it proceeded from 
some peril of the sea or inevitable accident; quid damno faiali rontingit^ rel vis 

maj(jr contitjorit. Ulpiati placed the rule on the groiftd of public policy, as it was 
necessary to eonfidu largely in the honesty of such peojde, who have uncommon 
opiKirtuiiity to commit secret and impenetrable frauds. Tlic master was responsible 
for the acts of his seamen, and each joint owner of the vessel was answerable in pro- 
portion to Ills interest. • 

The title Furti adversus Nautas, Canponcs, Stabularios, (l^ig. 47, 5,) related to tlie 
same subject; and the owners and masters were tliercin held answerable for thefts 
committed by any person employed under them in the ship. But the law distin- 
guished between thefts by mariners and by passengers, and the master was not liable 
for thefts by the latter. 

The title T)e Excrcitoria actiono, (Dig. 14, 1,) treated of the responsibility of ship- 
owners for the acts of the master. This, said Ulpiaii, was a very reasonable and 
useful provision, for as the shipper was obliged to deal with masters of vessels, it was 
right that the owner who appointed the master, and held him out to the world as 
an ageift worthy of eoididenco, should bo bound by his acts. This responsibility ex- 
tended to everything that the master did in pursuance of his power luid duty as 
master. It extended to liis contracts for wages, provisions, and repairs for the sliip, 
and for the loan of money for the use of the ship. The owner wa.s not rc.s|)onsihlc, 
except for acts done by the master in his character of master; but if he took up 
money for the use of the ship, and afterwards converted it to his own use, tlie owner 
was hound to respond, for he first gave credit to tlie master. A case of necessity for 
the money must liave existed; and in that case only, the power to borrow came 
within the master’s general authority. The. lender was obliged to make out, at his 
peril, the existence of such ne<?cssity ; and then he was entitled to recover of the 
owner, without being obliged to prove the actual application of the money to the pur- 
poses of the voyage. So, if the master went beyond his ordinary powers, as, for 
instance, if he was ajipointcd to a vessel employed to carry goods of a particular 
description, as hemp or vegetables, and ho took on board shafts of granite or marble, 
the owner was not answerable for his acts ; for there were vessels destined on puipose 
to carry such articles, and others to carry passengers, and some to navigate on rivers, 
and others to go to sea. If several owners were conconicd in the appointment of the 
master, they were each responsible in solido for his contnicts. 

The title I)c Lege Rhodia dc Jactii, (Dig. 14, 2,) is the celebrated fragment of the 
Rhodian law on the subject of jettison. 

It was ordained that if goods were thrown overboard, or a mast cut away in a 
storm, or other common danger, to lighten and Save the vessel, and the vessel be 
saved by reason of the saqriiicc, all concerned must contribute to bear the lo.ss, as it 
was incurred voluntarily for the good of all, and it was extremely equitable that all 
should ratably bear the burden according to the value of their property. There were 
some reasonable limitations to the rule. It did not apply to the persons of the free 
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Western Empire of the Romans, maritime rules became neces- 
sary. The earliest code of modern sea laws was com- 

* 9 piled * for the free and trading republic of Amalphi, in 

Italy, about the time of the first crusade, towards the end 
of the eleventh century. This compilation, which has been 
known by the name of the Amalphitan Table, superseded the 
ancient laws; and its authority and equity were acknowl- 
edged by all the states of Italy, though the whole work has 
now passed into^ irretrievable oblivion, (fit) Other states 

* 10 and cities began to form * collections of mautime law ; 


passengers on board, for the body of a freeman ivas said not to be susceptible of valu- 
ation ; and it did not apply to the provisions which were used in common. The 
goods sacrificed were to be estimated at their actual value, and not at the anticipated 
profit ; but the goods saved were to bo estimated for the sake of the contribution ; not 
at the price for which they were bought, hut at that for which they might sell. 

The title I)c Naiuico Fjenorc, (Dig. 22, 2. Code, 4, .‘t3,) regulated maritime loans. 
The lender was allowed to take extraordinary interest, because he staked his princi- 
pal on the success of the voyage and the safety of the vessel, and took as bis security 
a pledge of the ship or cargo. The maritime interest ceased upon the arrival of the 
vessel j and if she was lost by reason of seizure, for having contraband goods of‘ the 
debtor on board, the lender was still entitled to his principal and interest, because the 
loss arose from tiie fault of the debtor. 

The title Dc Iiiccndio, Kuina, Naufragio, Kate, Nave Expugnnta, (Dig. 47, 9,) 
related to the plunder of vessels in distress ; and it did great honor to the justice 
and humanity of the Koinau law. The edict of the praitor gave fourfold damages to 
the owner, against any person wdio, by force or fraud, plundered a ship in distress. 
The guilty persons were liable, not only to be punished enminally on behalf of the 
government, but to make just retribution to the aggrieved party ^ and the severity of 
the rule, said Ulpian, was just .and necessary, in order to prevent abuses in eases of 
such calamity. The same provision was extended to losses by those means during a 
caLainity by fire. The law applied equally to the fraudulent receiver and original 
taker of the shipwrecked articles, and he was held to be ecpially guilty. 

This cursory view of the leading doctrines of the Koman maritime law, (for I have 
not thought it necessary to take notice of all the refilled and intelligent distinctions,) 
is suilicient to show how greatly the maritime codes of the moderns arc indebted to 
the enligbtciicd policy and cultivated science of the Roman lawyers. The spirit of 
equity, in all its purity and simplicity, seems to have pervaded those ancient institn- 
tions. , 

(o) Azuni’s Maritime Law, vol. i. p. 376. Mr. Swinburne, who visited Amalphi, 
on bis excursion to the ruins of Pajstum, in 1779, found the city in great decay, with 
only the wrecks of its former grandeur. Its tnide withered with the loss of its lib- 
erty, and passed to Pisa, Genoa, and Venice. It was conquered by the Normans, 
and plundered by the Pisans, who carried away u copy o( the Pandects found there, 
and we hear no more of the Amalphitan Table, or of the high reputation of the 
maritime tribunals of Amalphi. Swinburne’s Travels in the Two Sicilies, vol. ii. 
pp. 133-150. ’ 



LEC. XLII.] OF PERSONAL PROPERTY. 9 

and a compilation of the usages and laws of the Mediter- 
ranean powers was made and published under the title of the 
Consolato del Mare. This commercial code is said to have 
been digested at Barcelona, in the Catalan tongue, during the 
middle ages, by order of jihe kings of Arragon. The Spaniards 
vindicated the claim of their country to the honor of this com- 
pilation ; and the opinion of Casaregis, who published an Italian 
edition of it at ‘Venice, in 1737, with an excellent commentary, 
and of Boucher, who, in 1808, translated the Consolato into 
French, from an edition printed at Barcelona, in 1494, are in 
favor of the Spanish claim, (a) But the origin pf the work is 
so far involved in the darkness of those ages, as to render the 
source of it very doubtful ; and Azuni, in a labored article, (6) 
endeavors to prove that the Consolato was compiled by the 
Pisans, in Italy, during the period of their maritime prosperity. 
Grotius, (c) on the other hand, and Marquardus, in his work, 
De Jure Mercatorum, hold it to be a collection made in the time 
of the crusades, from the maritime ordinances of the Greek 
emperors, of the emperors of Germany, the kings of France, 
Spain, Syria, Cyprus, the Baleares, and from those of the re- 
publics of Venice and Genoa, {d) It was probably a compila- 
tion made by private persons ; but whoever may have been the 
authors of it, and at whatever precise point of time the Con- 
solato may have been compiled, it is certain that it became the 
common law of all the commercial powers of Europe. 

* The marine laws of Italy, Spain, France, and England, * 11 
were greatly affected by its influence ; and it formed the 
basis of subsequent maritime ordinances, (e) It has been trans- 


(n) liallam, in liis View of Europe during the Middle Ages, vol. ii. 278, thinks the 
reasoning of Boucher, in his Consulat de la Mer, tom. i. 70-76, to be inconclusive, 
and that Pisa first practised those usages, which a century or two afterwards were 
fortnally digested and promulgated at Barcelona. 

(h) Maritime Law, vol. i. 326-372. Edit. New York. 

(c) Dc Jure Belli ct Pads, lib. 3, c. 1, s. 5. note. 

((/) Boulay Paty, in his Cours de Droit Commercial Maritime, tom. i. 60, insists 
that Azuni has refuted Grotius and the other publicists on this point in a triumphant 
manner. 

(e) Casaregis, who one of the most competent and learned of commercial 
lawyers, says, in one of his discourses, (Dis. 213, n. 12,) that the Consolato had, in 
maritime matters, by universal custom, the force of law among all provinces and na- 
tions. 
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lated into the Castilian, Italian, German, and French languages ; 
and an entire translation of if into English has long been desired 
and called for by those scholars and lawyers who were the most 
competent to judge of its value, (a) 

We are naturally induced to overlook the want of order and 
system in the Consolato, and the severity of some of its rules, 
and to justify Emerigon and Boucher in their admiration of the 
good sense and spirit of equity which dictated its decisions 
upon contracts, when consider that the compilation was the 
production of a barbarous age. (b) It is, undoubtedly, the most 
authentic and venerable monument extant, of the commercial 
usages of the middle ages, and especially among the people who 
were concerned in the various branches of the Mediterranean 
trade. It was as comprehensive in its plan as it was liberal in 
its principles. It treated of maritime courts, of shipping, of the 
ownership and equipment of ships, of the duties and responsi- 
bilities of tlie owners and master, of freight and seamen^s wages, 
of the duties and government of seamen, of ransoms, salvage, 
jettisons, and average contributions. It treated also of 
*12 matitime captures, and of the mutual * rights of neutral 
and belligerent vessels ; and, in fact, it contained the rudi- 
ments of the law of prize. Emerigon very properly rebukes 
Hubner for the light and frivolous manner in which he speaks, 
of the Consolato ; and he says in return, that its decisions are 
founded on the law of nations, and have united the suffrages of 
mankind, (c) 

The laws of Oleron were the next collection in point of time 
and celebrity, [d) They were collected and promulgated in the 


{a) There has been a translation of two chapters on prize b}’’ Dr. Hobinaon, and of 
t some chapters on tlic ancient or commercial courts, and on recaptures, inserted in the 
2d, 8d, and 4th volumes of Hall’s American Law Journal. 

(/)) Byiikershoek, in his Questioncs Jur. Pub. lib. 1, c. 5, praises the justice of 
some of its rules, while he, at the same time, speaks disrespectfully and unjustly of 
•the work at large, as a farrago kgum nauticarum* * 

(c) Traite fles Assurances, Pref. 

{d} Mr. Justice Ware (Ware's llep. 201) says, that the laws of Oleron, at least in 
the form in which wo now have them, were a code earlier than the Consulate. But 
Cleirac says, tliat when Queen Eleanor, on her return from the Holy Land, prepared 
the Project of the Laws of Oleron, the Customs of the Sea of the Levant, inserted in 
the Consulate, were at ifie same time in vogue and in credit in all the East. Les Us et 
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island of Oleron, on the coast of France, in or about the time 
of Richard L The French lawyers in the highest repute, such 
as Cleirac, Valin, apd Emerigon, have contended, that the laws 
of Oleron were a' French production, compiled under the direc- 
tion of Queen Eleanor, Duchess of Guienne, in the language of 
Gascony, for the use of the province of Guienne, and the ntiVi- 
gation on the coasts of the Atlantic ; and that her son, Richard 
I., who was King of England as well as Duke of Guienne, 
adopted and enlarged this collectionli Skslden, Coke, and Black- 
stone, on the other hand, have cleiimed it as an English work, 
published by Richard I. in his character of king of England, (a) 
It is a proof of the obscurity that covers the early history of the 
law, that the author of such an important code of legislation "as 
the laws of Oleron, should have been left in so much obscurity 
as to induce profound antiquaries to adopt different conclusions, 
in like manner as Spain and Italy have asserted rival cl.aims to 
the origin of the Consolato. The laws of Oleron were borrow'ed 
from the Rhodian laws, and the Consolato, with alterations and 
additions, adapted to the trade of western Europe. They 
* have served as a model for subsequent sea laws, and . * 13 
have at all times been extremely respected in France, and 
perhaps equally so in England, though not under the impulse of 
the same national feeling of partiality. They have been ad- 
mitted as authority on admiralty questions in the courts of jus- 
tice in this country, (b)^ 


Coutiimes do la Mer, p. 2. The great authority and influence of the laws of Oleron, 
as being the foundation of the maritime legislation and jurispradenco of the western 
nations of Europe, have been illustrated with much ability by Mr. Justice Ware, in 
his learned opinion in the case of The Dawn, as reported* in the Am. Jurist for Oc- 
tober, 1841, (vol. xxvi.) 

(а) The question is of no sort of moment to us at the present day ; but it is quite 
amusing to observe the zeal with which Azuni, Boucher, and Boulay Paty, engage in 
the contest. They insist that the pretension, as they term it, of such men at Selden 
and Blackstone, was founded on a desire to flatter the English nation, and to deprive 
the French of the glory of the composition of those nautical ordinances. 

(б) See Walton u. The Ship Neptune, 1 Peters’s Adm. Dec. 142. Natterstrom v, 

1 The Western Law Journal, (viii. 49,) for Nov. 1860, contains a very instructive article 
upon the laws of Wisbuy. It has been copied by the Law Reporter, (xiii. 473,) for Jan. 
1861, p. 471. 
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The Imws of Wisbuy were compiled by the merchants of the 
city of Wisbuy, in the island of Gothland, in the Baltic sea, 
about the year 1288. It has been contended by some writers, 
that these laws were more ancient than those’of 01eron,or even 
than the Consolato. But Cleirac says, they were but a supple- 
nfent to the laws of Oleron, and constituted the maritime law 
of all the Baltic nations north of the Rhine, in like manner as 
the laws of Oleron governed in England and France, and the 
provisions of the Cons<i‘IatO on the shores of the Mediterranean. 
They were, on many points, a repetition of the judgments of 
Oleron, and became the basis of the ordinances of the’ Hanseatic 
league, (a) 

Ship Hazard, in the District Court of Massachusetts, 2 Hull’s L. J. 359. Sims v, 
Jackson, 1 Peters’s Adm. Doc. 157, all of which were dccidt'd on the authority of the 
laws of Oleron. In 1047 it was resolved, l>y the popular government of Rhode Island, 
that the laws of Oleron should be in- force for the I>encfit of seamen. (I Pitkin’s His- 
tory, 49.) Clcirac publislicd, in the middle of the seventeenth century, the laws of 
Oleron, in his w'ork entitled Les Us ct Coutumes dc la Mcr, with an excellent com- 
mentary. They were translated into English, with the notes of Clcirac, considerably 
abridged, and published in the collection of sea laws made in the reign of Queen 
Anne. They have likewise been published in tins country, in the appendix to the 
first volume of Peters’s Admiralty Decisions, from the copy in the Sea Laws. There 
is likewise annexed to these reports a copy of the laws of Wisbuy, of the Ilansc 
Towns, §nd of the marine ordinanecs of Louis XIV., and they have given increased 
Interest to a valuable publication. 

(a) Cleirac, in bis preamble to the ordinances of Wisbuy, (LestUs ct Coutumes de 
la Mer, p. 136,) gives from Johannes Magnus, and his brother, Glaus, the historians 
of Sweden and the Goths, a very glowing account of the former wealth and com- 
mercial prosperity of Wisbuy, the ancient capital of Gothland, and then a free and 
indepeudent city. In the eleventh and twelfth centuries it was the most celebrated 
and flourishing emporium in TSurope, and merchants from all parts came there to 
traflic, and had their shops and warehouses, and enjoyed the same privileges as the 
native inhabitants. In Cleirac’s time, this bright vision had vanished, and the town, 
Avith its trade and riches, was destroyed, and little was to be seen but heaps of ruins 
— the sad evidence of its former splendor and magnificence. Here is one ground for 
the melancholy admonition of the poet,* “ That trade’s proud empire hastes to swift 
decay.” But the logic of the muse is entirely refuted by the stability of commercial 
power in other illustrious examples. The ancient paved streets, walls, towers, 
churches, and cjther public edifices of Wisbuy — the sure evidence qf the great com- 
merce, prosperity, wealth, taste, and splendor of this city of the middle ages, still 
partly exist in considerable preservation, and are objects of deep curiosity and ven- 
eration. Mr. Laing, who recently visited this “ mother of the Hanseatic cities,” gives 
a very interesting account (Tour in Sweden in 1838) of itif present desolate condition, 
and of its varied and majestic ruins. Wisbuy .has long been so insignificant, and so 
little visited by travellers, that it had almost disappeared from modern geography ; 
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• The renowned Hanseatic association was begun at *14 
least as early^as the middle of the thirteenth century, and 
it originated with the ciiies of Lubeck, Bremen, and Hamburg. 
’The free and privileged Hanse ^owns became the asylum of 
commerce and the retreats of civilization, when the rest jjf 
Europe was subjected to the iron sway of the feudal system, 
4nd the northern seas were infested by « savage clans and rov- 
ing barbarians.” Their object was* mutual defence against pira- 
cy by sea and pillage by land. They wfte united by a league * 
oiFeh^ive aj^d defensive, and with an inter-community of citizen- 
ship and privileges. The association of the cities of Lubeck, 
Brunswick, Dantzic, and Cojogne, commenced in the year 1254, 
according to Cl^rac, and in 1164, according to Azuni ; and it 
became so safe and beneficial a confederacy, that all the cities 
and large towns on the Baltic, and on the navigable rivers of 
Germany, acceded to the union, {a) One of the means adopted 
by the confederates to insure prosperity to their trade, and to 
protect them from* controversies with each other, was the forma- 
tion of a code of maritime law. The consuls and deputies of 
the Hanseatic League, in a general convention at Lubeck, in 
1614, added to their former ordinances of 1597, (or 1591, as 
Azuni insists,) from the laws of Oleron and of W^isbuy, and 
established a second and larger Hanseatic ordinance, 
under the • title of the Jus Bunseaticum Maritimum^ and • 15 
which was published at Hamburg, in 1667, with a com- 
ihentary by Kuricke. 

This digest of nautical usages and regulations was founded 
evidently on those of Wisbuy and Oleron ; and from the great 
influence and character of the confederacy, it has always been 
deemed a compilation of authority, ifi) 

and Mr. Laing’s accdnnt of it strikes us with somewhat of the freshness and novelty 
of the discoveries of magnificent ruins in the midst of Syrian and Arabian deserts. 

(а) The origin of the anion of the Hanseatic League, hthers say, goes as far back 
ai 1141, when, thfr free cities of Lubeck, Hamburg, and Bremen, entered into a com- 
pact tq protect their political and commercial privileges. Lubeck was* the capital of 
the conibdeiney; 

(б) Les TJs et Coutumesde la BfSr, pp. 157-165. Ward, in his Jlistory of the Law 
of Nations, vot. li. S76-290, "fidduccs proofs that the Hanseatic League exercised 
the rights of sovereignty as a federal republic, and with considerable strength and 
vigor, until the fifteenth centnry. No less than four commercial treaties were con- 

VOl.. Ill, 2 
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(3.) Of the mantime legislation of the modems* 

But all the former ordinances and compilations on maritime 
law, were in a great degree superseded in public estimation, 
their authority diminished, and their lustre eclipsed, by the 
French ordinance upon comiSerce in 1673, which treated largely 
of negotiable paper; and more especially by the celebrated 
marine ordinance of 1681. This monument of the wisdom of 
the reign of Louis XIV., far . more durable and more glorious 
'than all the military Sophies won by the valor of his armies, 
was erected under the influence of the genius and patronage of 
Colbert, who was not only the minister and secretary of state to 
the king, but inspector and general, superintendent of commerce 
and navigation. It was by the special direction of that 
* 16 minister and with a view to illustrate * the advantages of 
the commerce of the Indies, that Huet wrote his learned 
history of the commerce and navigation of the ancients, (a) 
The vigilance and capacity of the ministry of Louis, communi- 
cated uncommon vigor to commercial inquiries. They created 
a marine which shed splendor on his reign, and corresponded in 
some degree with the extent of his resources. It required such 
a work as the ordinance to which I have referred, to consolidate 
the- establishment of the maritime power which bad been formed 
by the sagacity of his counsels. 

That ordinance, says Valin, was executed in a masterly 
manner. It was so comprehensive in its plan, so excellent in 


eluded between England and the Hanse Towns in the space of three years, from the 
year 1472 to 1474. But the league was dissolved as soon as the great, powers of 
Europe withdrew their cities from the association ; and the members of this confed- 
eracy are now reduced to the cities of Lubeck, Hamburg, and Bremen. Rym. Feed, 
tom. ix. cited in Henry’s Hist, of Groat Britain, b. 5, c. 6. Patter’s Constitutional 
History of Germany, vol. ii. p. 208. Those Hanseatic cities had a diplomatic repre- 
sentative at Washington, in 1827, and in the year following, a Convention of ‘'Friend- 
ship, Commerce, and Navigation, between the United States and the free Hanseatic 
Republics of Lubeck, BrcAicn, and Hamburg, ” was concluded. Those free cities, 
including Frankfort-on-thc-Mainc, were recognized by the congress 9 f Vienna, in 
1816, as having- political existence, and on the principle that they were to be free 
emporiums, open to the trade of all the world, on equal terms. But the growth and 
influence of the ne^ German Tariff League are flow (1843) so rapid and prepouder- 
aflng, that it is very possible the Hanse Towns may, ^*long, be induced to join the 
Germanic League. Frankfort is already inoluded in the union. 

(a) Hist, da Comm, et do la Navig. des Andens, Pief. 
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the atrang^ent of its parts, so jnst in its decisions, so 'wise 
in its general and particidar policy, so accura-te and clelar in its 
details, that it deserves to be considered -as a model of a p^ect 
code of maritime jtirispmdence» The whole law of navigation, 
shipping, instirance, and bottomry, was systematically collect^ 
and arranged. It required the greatest extent of knowledge, 
and the most correct discernment and liberality of views, to 
form and execute such a work. It was necessary to examine 
the ipimmercial usages of all other na^ons, and select from' 
amidst a contrariety of practice the most approved rules. It 
•was necessary to retrench that which was superfluous, to en- 
lighten that ■which was obscure, and to supply those things 
which had escaped the observation of the earlier founders of 
nautical law, or been recommended by the lights of experience. 
It is, however, an extraordinary fact, thjt the able civilians, and 
perhaps the distinguished merchants, who assumed the task of 
legislators, and compiled this ordinance, are unknown to fame ; 
and though the event be of so recent a date, and occurred at 
the most polished and literary era in French history, neither 
letters, nor gratitude, nor national vanity have been able to 
rescue their names from oblivion, (a) 

• Valin supposed he had discovered the source of the * 17 
materials of the ordinance in a curioud and vast compi- 
lation. of ancient maritime laws, among the manuscript collec- 
tions in the library of the Duke of Penthievre. The compila- 
tion consisted of the Bhodian and Roman law ; of the Conso- 
lato, and of the use and customs of the sea ; of the ordinances 
of Charles Y, and Philip IL, kings of Spain ; of the judgments 
of Oleron ; of the ordinance of Wisbuy, and of the Teutonic 
Hanse ; of the insurance codes of Antwerp and Amsterdam ; of 
the Guidon, and of all the French ordinances prior to the year 
1660. This magniflcent repository of commercial science is 
supposed to have been the true and soljd foundation of the 
fabric erected by artists who had too much modesty to make 
thdr work the vehicle of their own immortality. Every com- 
mercial nation has rendered homage to the 'wisdom and integrity 
of the French ordinance of the marine ; and they have regarded 

(a) Valin'B Com. gnr I’Ord. Pref. p. 4. 
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H as a digest of the maritime law of civilized Europe. Ysdiu 
has written a commentary upon every part of it ; and it almost 
rivals the ordinance itself in the weight of its authority, os well 
as in the equity of its conclusions, (a) 

•j8 • In addition to these general codes of commercial leg- 

islation, there have been a number of local ordinances of 
distinguished credit, relating to nautical matters and; marine in- 
surance, such as the ordinances of Barcelona, Florence, Amster- 
dam, Antwerp, Copenhagen, and Konigsberg. There have also 
been several treatises on nautical subjects by learned ci^^ans 
in the several countries of Europe, which are of great authority 
and reputation, (b) 

The English nation never had any general and solemnly 
enacted code of maritime law, resembling those which have. 
been mentioned as belonging to the other European nations, 
and promulgated by legislative authority. This deficiency was 
supplied, not only by several extensive private compilations, (c) 
but it Has been more eminently and more anthorit^vely sup- 


i(a) The ordinance has been translated and printed in England, and published in 
the collection entitled Sea Laws ; and it is annexed to the second volume of Judge 
Peters’s iVdmiraltyeDecisions in the District Court of Pennsylvania. It has been 
Indigested with some few modifications and additions, in the new Commercial Code 
of Erance, of 1807 ; and that code was translated by Mr. Bodman, and published in 
the city of New York, in 1814. The commercial code was presented to the French 
legislative body by the counsellors of state in 1807, as having been conceived, mcdi< 
tated, discussed, and established, Me inspiration of the greatest man in history ^ the llero- 
Pacificator of Europe, while he was bearing his triumphant eagles to the banks of the 
astonished Vistula ; and yet, in contradiction to much of this adulation and incense, 
the code will be found, upon sober examination, to becssenUally 'a republication, in a 
new form, of the ordinance of 1673, relative to negotiable paper, and of the maritime 
ordinance' of 1681, digested under the orders of Colbert, and illustrated by the com- 
mentaries of Valin. It is entitled, however, to the merit of some improvements on 
the former ordinances, and of being more comprehensive in its plan and execution ; 
for it embraces tlie subjects of partnership, common carriers, bankrnptcy, insolvency, 
and stoppage in tran^tu, 

(6) These ordinances are' collected by Mageus, in the second volume of his Essay 
on Insurances; and Mr. C. Cushing, in a learned note to his translation of Fothier on 
Maritime Contracts of Letting to Hire, published at Boston, in 1621, has alluded to 
the most distinguished writers in Italy, Spain, Portugal, £Vance, Holland, Germany, 
and Sweden, on maritime law. Note 55. ^ 

(a) Among the private treatises, the most distinguished are those of Malynes, MoL 
toy, Beawes, Postlethwayt, Magens, Wosket, Millar, Park, Marshall, Abbott, Chitty, 
Holt, Lawes, and Benecke. 
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plied by a series of judicial decisions/ commencing about the 
middle of the last centuiy: These decisions have shown, to 
the admiration^ of the world, the masterly acquaintance of the 
English judiciary wj^ih the principles and spirit of conimeroial 
policy and general jurisprudence, and they have afiforded un- 
doubted jnoofs of the entire independence, impartiality, and 
purity of the administration of justice. The numerous cases in 
the books of reports which hjve arisen upon maritime questions, 
resemble elementary treatises, in the dipth, extent, and 
variety of .their researches, while they * partake, at the *19 
same time, of the precision and authority of legislative 
enactments. Lord Mansfield, at a very early period of his 
judicial life, introduced to the notice of the English bar the 
Rhodian laws, the Consolato del Mare, the laws of Oleron, 
the treatises of Roccus, the laws of Wisbuy, and, above all, 
the marine ordinances of Louis XIV,, and the Commentary 
of Valin. These authorities were cited by hiip in Luke v. 
Lyde^(a) \nd from that time a new direction was given to 
English studies, and new vigor and more liberal and enlarged 
views communicated to forensic investigations. Since the year 
1798, the. decisions of Sir William Scott (now Lord Stowell) 
on the admiralty side of Westminster Hall, have been read and 
admired in every region of the republic of letters, as models of 
the most cultivated and the most enlightened human reason. 
The English maritime law can now be studied in the adjudged 
cases, with at least as much profit^ and with vastly more pleas- 
ure, than A the dry and formal didactic treatises and ordinances 
professedly devoted tq the science. The doctrines are there rea- 
soned oirt at large, and practically applied. The arguments at 
the bar, and the opinions from the bench, are intermingled with 
the gravest reflections, the most scrupulous morality, the sound- 
est policy, and a thorough acquaintance with all the various 
topics that concern the great social interests of mankind. 

Nor has qur learned profession in this country been wanting 
in the study and cultivation of maritirhe law. Our improve- 
ment has been rapid, and our career illustrious, since the adop- 
tion of the present«constitution of the XJiuted States. There 


(a) 2 Burrow, 883. 


2 * 
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have been several respectable treatises on subjects of commer- 
cial law, some of which we may >iotice, when we are upon 
the branches to which they are applied. The decisions in 
the federal courts, in commercial case^^ have done credit 
to the moral and intellectual character of the nation; and 
the admiralty courts in particular have displayed great 
*20 • research, and a familiar knowledge of the principles of 
the marine law of Europe.^ But I should* omit doing 
•justice to my own feelings, as well as to the cause of truth, if I 
were not to select the decisions in Gallison^s and Mason^s 
Reports, as specimens of preeminent merit. They may fairly 
be placed upon a level with the best productions of the English 
admiralty for deep and accurate learning, as well as for the 
highest ability and wisdom in decision. 

The reports of judicial decisions in the several states, and 
especially iif the states of Massachusetts, New York, and Penn- 
sylvania, evince great attention to maritime questions ; and 
they contain abundant proofs that our courts have been dealing 
largely with the business of an enterprising and commercial 
people. Maritime law in these states became early and anx- 
iously an object of professional research. If we take the reports 
of New York in chronological order, we shall find that the first 
five volumes occupy the period when Alexander Hamilton was 
a leading advocate at our bar. That accomplished lawyer (for 
it is in that character only that I am now permitted to refer to 
him) showed, by his precepts and practice, the value to be placed 
on the decisions of Lord Mansfield. He was well acquainted 
with the productions of Valin and Emerigon; and if he be not 
truly one of the founders of the commercial law of this state, 
he may at least be considered as among the earliest of those 
jurists who recommended those .authors to the notice of the 
profession, and rendered the study and citation of them popular 
and familiar. His arguments on commercial, as well as on other 
questions, were remarkable for freedom and energy [ and he was 
eminently distinguished for completely exhausting every subject 
which he discussed, and leaving no argument or objection on 
the adverse side unnoticed and unanswered. He traced doc- 
trines. to their source, or probed them to their foundations, and 
at the same time paid the highest deference and respect to 
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sound authority. The reported cases do no kind of justice to 
his close and accurate logic ; to his powerful and coihpre- 
hensive intellect ; •to the extent of his knowledge, or the *21 
eloquence of his illustrations. We may truly apply to 
the efforts of his mind, the remark of Mr. Justice Buller, jn 
reference to the judicial opinions of another kindred genius, 
that principles were stated, reasoned upon^ enlarged, and ex- 
plained, until those who heard him were lost in admiration at 
the strength and stretch of the human dfiderstanding.” 
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LECTURE XLIIL 

OP TIfG LAW OF PARTNERSHIP. 

Partnership contracts have been found by experience to be 
convenient to persons engaged in trade, and useful to the com- 
munity. Merchants are thereby enabled to consolidate their 
credit, and extend their business. With the aid of joint counsel 
and accumulated capital, a spirit of enterprise is sensibly awak- 
ened, and boldness of plan and vigor of exertion communicated 
to mercantile concerns. Partnerships have grown with the 
growth, and multiplied with the extension of trade ; and the 
law by which they are regulated has been improved by the 
study and adoption of the best usages which the genius of com- 
merce has introduced# It has also^been cultivated and greatly 
enlarged, under a course of judicial decisions, until|fce law of 
partnership has at last attained the precision of a regular branch 
of science, and forms a distinguished part of the code of com- 
mercial jurisprudence. 

In treating of this subject, I shall consider, (1.) The nature, 
creation, and extent of partnerships ; (2.) The rights and duties 
of partners, in their relation to each other, and to the public ; 
(3.) The dissolution of the contract. 

(1.) Of the natwre^ creation^ and extent of partnerships. 

Partnership is a contract of two or more competent persons, 
to place their money, effects, labor, and skill, or some, or all of 
them, in lawful commerce or business, and to divide the 
* 24 profit and * bear the loss, in certain proportidtis. (aY The 


(tt) Puffendorf, Droit de la Nat. Uv. 5, c. 8, sec. 1. P^thier, Traitd du Contrat do 

1 Noyes v. Cushman, 25 Vt. 890. Though no new member can be admitted into a firm 
without the consent of all the partners, yet a person who has obtained a share in the part- 
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two leading .principles of the contract are, a common interest 
in the stock of the company, and a personal re^onsihility 
for the partnership engagements. The common interest of the 
partners applies to all the partnership property, whether vested 
in the first instance by their several contributions to the coranidn 
stock, or acquired {tfterwards in the course of the partnershtp 
business ; and that property is first liable for the debts of the 
company ; and after they are paid, and the partnership dissolved, 
then it is subject to a division am6ng*the members, or their, 
representatives, according to agreement. If one person advances 
funds, and another furnishes his personal services or skill, in 
carrying on a trade, and is tp share in the profits, it amounts to 
a partnership, {a) ^ But each party must engage to bring into 


Soci^t^, No. 1. Kepertoire de Jurisprudence, art. Societts. Story on Partnersliif*, § 2, 
7-15. The Piench ordinance of 1673 required the contract of partnership to be re- 
duced to writing and registered ; but that was the introduction of a new rule ; and 
the regulation had gone into disuse at the time of Pothier, though ho considered it to 
be a sage provision. (Pothier, Ibid. Nos. 79, 82, 98.) The new French commercial 
code has retained the regulation of the ordinance, and it requires an abstract of the 
articles of partnership to be attested, and publicly registered ; but the omission, 
though injurious to the parties as between themselves, does not affect the rights of 
third person^. (Code de Com. art. 39-44.) So, hy the commercial Ordinances of 
Bilboa, confirmed by Philip V. in 1737, edit. N. Y. 1824, c. 10, sec. 4, it was made 
necessary, in every partnership, to reduce the articles to writing, and acknowledge 
them before a notary, and file a copy with the university and house of trade. This 
would seem not to be now the general law in Spain ; for it is admitted that partner- 
ships may be formed, as in the English law, tacitly as well as expressly. (Institutes 
of the Civil Law of Spain, by Asso & Manuel, b. 2, c. 15, translated by Johnston, 
London, 1825.) In Missouri, no person or copartnership shall deal n.s a merchant 
without a license. K. S. of Missouri, 1835, p. 403. 

(a) Lob V, Halsey, 16 Johns. Rep. 34. Story on Partnership, § 15. 


norship stock, can maintain a suit in chancery for his share of the profits, after the expira- 
tion of the partnership.* Mathowson v, Clarke, 6 How. B. 122. 

A deed of assignment made to trustees for the benefit of creditors, empowering them to 
carry on the business of the debtor for the purpose of w^pding up his affairs, docs not 
make the creditors partners. Janes v. Witbread, 5 Eng. L. & Eq. 431. Coate v. Williams, 
9 Id. 481. But i^ the main object of the. deed is the carrying on the business of the debtor 
for the purpose of making money to pay the creditors who are parties to it, those creditors, 
quoad third persons, become partners. Hickman v, Cox, 36 Eng. L. & Eq. 400. 

1 Perry v. Butt, 14 Geo. 6J9. Where two firms agree to share profit and loss, upon con- 
tracts for the purchase or sale of merchandise, to be made by each firm in its own name, 
and to be executed with its separate funds, they are not liable as copartners, either between 
themselves or to third persons. Smith v. Wright, 5 Sandf. S. C. R. 113. See Pattison r. 
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the common stock something that is valuable ; and a mutual 
contribution of that -which has value, and can be appre- 
* 25 elated, is * of the essence of the contract, (a) ’ It would 
be a valid partnership, notwithstanding the whole capital 
was, in the first instance, advanced by one parly, if the other 
contributed his time and skill to the buslne’ss, and although his 
proportion of gain and loss was to be very unequal It is suffi- 
cient that his interest in the profits be not intended as a mere 
■substitute for a comnilssion, or in lieu of brokerage, and that 
be be received into the association as a merchant, and not as 
an agent, (b) A joint possession renders persons tenants in 

(a) Pothier, Traits du Con. do Soc. Nos. 8, 9, 10. Ferrifere, sur Inst. 3, 26. Code 
Napoleon, No. 1833. ^ 

{b) Reid V. Hollinslioad, 4 Barn. & Cress. 867. The test of partnership is a com- 
munity of prodt, a specific interest in the prodts, as profits^ in contradistinction to a 
stipulated portion of the profits as a compensation for services. Loomis v» Marshall, 
12 Conn. Rep. 69! Champion v, Bostwick, 18 Wendell, 175. Vanderburgh u. Hull, 
20 Ibid. 70. Lord Eldon, Ex parle Hamper, 17 Vesey, 404. See posf, p. 34. Mr. Jus- 
tice Story, on Partnership, § 34, considers that a share in the nettf and not in the 
gross profits^ is here meant, to constitute a partner.^ S. P. in Dry v. Boswell, 1 Campb. 
R. 330. To be a partner, one, must have such an interest in the profits as will entitle 
him to an accomt^ and give him a specific lien or preference in paym|^t over other 
creditors. . It is not essential to a partnership that there should be a communion of 
interest in the capital stock, and also in the profit and loss. If there be a community 
of profit, or of profit and loss, in the adventure or business between the parties, they 
will be partners in the profit and loss, though not partners in the capital stock.^ If, 
however, there be no agreement between the parties on the point, the presumption will 
be a community of interest in the property as well as in the profit and loss. Ex parte 
Hamper, 17 Vesey, 404. Story on Partn. §§ 27, 29. Reid v. Hollinshead, 4 Bam. 
& Cress. 867. The Roman law made the same distinction between a partnership in 
the capital stock and a partnership in the profit and loss arising from the sale. Dig. 
17, 2, 58. Vinnius, ad Inst. 3, 26, 2, n. 3. There is also a distinction between a 


Blanchard, 1 Sclden, B. 186. Bingham v. Dana, 29 Vt. 1. See also Holmes v. Old Col* 
ony B. R. 6 Gray, (Maas.) 68. An agreement between two finds to share commissions 
on sales of goods, forwarded by one to the other, does not constitute a partnership. Pom- 
eroy v. Sigerson, 22 Missouri, O Jones,) 177. So an agreement, by which a manufacturing 
firm give another firm, to which they are largely indebted, the entire control and manage- 
ment of their business, assigning all their machinery and tools, to the latter firm and au- 
thorizing them to collect all moneys due the former, and therewith pay themselves, does 
not constitute the two firms copartners. Brundred v. Muzzy, 1 Dutch. (N. J.) 208. 

J One of the partners may contribute the services of a person hired for a certain length 
of time. McGuire v. O’Hallaran, Hill & Denio, (N. Y.) 86. 

2 'Wood V. Vallette, 7 Ohio, (N. S.) 172. 

* Peel V* Thomas, 29 Eng. L. & Eq. 276. Brigham v. Dana, 8 Wms. (29 Vt.) 1. 
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comrao^, but it does not, of itself, constitute them partners, and, 
therefore, surviving partners and the representative* of a, de- 
ceased partner, are not partners, notwithstanding they have a 
community of interest in the joint stock, (a) There must be a 
communion of profit to .constitute a partnership as between the 
parties, though it is not necessary that there should be a com- 
munity of interest in the property itself.^ They must be not 
only jointly concerned in the purchase, but jointly concerned in 
the future sale. A joint purchase, with fL view to separate and 
distinct sales by each person on his own account, is not suffi- 
cient.® If ‘several persons, who have never met and contracted 
together as partners, agree to purchase goods in the name of 
one of them only, aifd to take aliqvot shares of the purchase, 
and employ a common agent for the purpose, they do not, by 


Stipulation for a compensation for labor, proportioned to the pro6ts, without any spe- 
cific Hen upon such profits, and which does not make a person a partner, and a stipu- 
lation for an interest in such profits, which entitles the party to an account as a 
partner. 1 Rose, R. 91. Carey bn Partnerships, 11, n. 1 ; and this Mr. Chancellor 
Walworth held to be a sound distinction as regards tho> rights of third persons. 
18 Wendell, 184, 185*, and Mr. Justice Wilde, in Denny v. Cabot, 6 Metcalf, 82. 
See also Story on Partnership, §§ 32, 38-40.® It is further a general principle in 
partnerships, that no one partner is entitled to qpinpensation for his services to the 
firm, nor for interest upon moneys advanced to, or deposited with the firm, for its use, 
witlioni a special agreement, or some very peculiar circumstances to justify it. Leo 
V. Lnshbrooke, 8 Dana, 214, and in/ra, p. 37, n.* 

(a) Pearce v, Chamberlain, 2 Vcscy, 33. But a stipulatiqp at the commencement 
of the partnership, that the personal representatives of a partner should succeed him 
ill the partnership, is held to be valid and bfiiding by the common law, and by the 
French and Scotch law. Collycr on Partn. b. 1, c. 1, pp. 5, 6. Code Civil Franc, 
do Society, ii. 1868. Bcirs Com. 620; though it was otherwise in tlie Roman law. 
Dig. lib. 17, tit. 2, 1, 35. Story on Partnership, § 5. 


1 Briggs V, Vanderbilt, 19 Barb. 222. Ellsworth v. Tartt, 26 Ala. 738. If by the arti- 
cles of copartnership a portion of the profits are set apart to pay the debt of a third person, 
it has been held such person is not thereby made a partner. Drake v, Ramey, 3 Rich. 
R. 87. 

^ Banchor r. Cillcy, 88 Me. 558. Sto'alings v. Baker, 15 IRlis. 481. 

® Stocker v, Brockelbank, 5 Eng. L. & Eq. 67. Burckle v. Eckhart, 3 Comst. 182. 
Catskill Bank u. Gray, 14 Barb. 471. Vassar v. Camp, Id. 341. Fitch u. Hall, 25 Barb. 
(N.Y.)13. 

* Coarsen v» Hamlin, 2 Ducr, 618. Day v. Lockwood, 24 Conn. 186. Desha v. Shep- 
pard, 20 Ala. 747. See 7n A German Mining Co. 19 Eng. L. & Eq. 691. In In re German 
Mining Co. 27 Id. 168, it wasdield that the directors of an unincorporated joint stock com- 
pany, being quasi trustees, were entitled to be repaid their advances. 
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that act, become partners, or answerable to the seller in that 
character, provided they are not to be jointly concerned in the 
resale of their shares, and have not permitted the agent to hold 
them out as jointly answerable with himself, (a) The same 
distinction was known in the civil law : qui nolunt inter se con* 
tenderer solent per mmtium rem emere in commune ; quod a 
* 26 societate loriffe * remotum* (b) It has been repeatedly rec- 
ognized in this country, and may be considered as a set- 
tled rule, (c) c ' 

If the purchase be on separate, and not on joint account, yet 
if the interests of the purchasers are afterwards mingled with a 
view to a joint sale, a partnership exists from the time that the 
shares are brought into a common mass, (d) A participation 
in the loss or profit, or holding himself out to the world as a 
partner, so as to induce others to give credit on that assurance, 
renders a person responsible as a partner, (e) A partnership 
necessarily implies a union of two or more persons ; and if a 
single individual, for the purpose of a fictitious credit, was to 
assume a copartnership name or firm, the only real partnership 
principle that could be applicable to his case, would be the 
preference to be given to creditors dealing with him under that 
description, in the distribution of his effects. But that would be 
inadmissible, and contrary to the grounds upon which partner- 
ships are created and sustained ; and so the law on this point 
has, in another country, been understood aijd declared. (/) If 
the partnership consists oii a large unincorporated association, 
or joint-stock company^ trading upon a joint stock, it is usually 
regulated by. special agreement; but the established law of the 
land, in reference to such partnerships, is the same as in ordinary 

(а) Hoare v. Dawes, Doug. 371. Coope v. Eyre, 1 T}. Blacks. 37. Gibson v. 
Lupton, 9 Bingham, 297. 

(б) Dig. 17, 2, 33. 

(c) Holmes v. United Instjrance Company, 2 Johns. Cases, 329. Post y. Kimberly, 
9 Johns, llcp. 470. Osborne y. Brennan, 2 Nott & McCord, 427. JIarding v. Fox- 
croft, 6 Grcenlcafs R. 76. 

(d) Sims V. Willing, 8 Serg. & Kawlc, 103. 

(e) Lord Ellenborough, M’lver y. Humble, 16 East, 173. Olmstead y. Hill, 2 Ar- 
kansas R. 346. ^ 

.(/*) Nairn y. Sir William Forbes, Bell’s Commentaries , on the Law of Scotland, 
Tol. ii. 626. 
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cases, and ^ every member of the company (whatever private 
aiTangement there may be to the contrary between the mem- 
bers, and which is only a mischievous delusion) is liable for all 
the debts of the concern, {a) ^ It is, however, the judicial 
language *in some of the cases, (b) that the members of *27 
a private association may limit their personal responsi- 
bility, if there be an explicit stipulation to that effect made with 
the party with whom they contract, and clearly understood by 
him at the time. But stipulations of that kind are looked upon, 
unfavorably, as being contrary to the general policy of the law ; 
and it would require a direct previous notice of the intended 
limitation to the party dealing with the company, and his clear 


(rt) The King v. Dodd, 9 East, 516. Holmes v, Higgins, I Barn. & Cress. 74. 
Hess V. Werts, 4 Serg. & Rawle, 356. Carlcn v. Drury, 1 Vcs. & Bea. 157. Kcas- 
Icy if. Codd, cited in a note to the case of Perring v. Hone, 2 Carr. & Payne, 401. 
Vigers V. Sainet, 13 Louihiana Ilcp. 300. Williams v. Bank of Michigan, 7 Wend. 
542. Walhurn w. Ingilby, 1 Mylne & Keen, 61. Tho Douglas Bank, 2 BelPs Com. 
623. Lord Ch. Hart observed, in Kx parte. Sneyds, 1 Molloy's R. 261, that joint-stock 
companies yrere bodies of comparatively modern invention, to which statute gives the 
right to sue and be sued by their officers ; and now, by the statute of 1 Viet. c. 73, 
authorizing the formation of joint-stock companies, the crown in England is author- 
ized, by letters-patent, to grant to companies, though not incorporated, the privileges 
of incorporated companies, and suits may be carried on in the name of one of tho 
officers of the company. The patent may declare the individual responsibility of the 
members for contracts to the extent of their shares. Again, by the statute of 7 and 
8 Viet. c. 110, 111 , and 113, provision is made for the registration of all joint-stock 
companies, by a registrar j|it the board of trade, with the qualities and incidents of 
corporations ; and such companies may, in cases of insolvency, wind uj) their con- 
cerns, as in cases of bankruptcy. Joint-stock hanks must bo created by letters-patent : 
and if siurh companies be incorporated, the liability of the shareholders is not to be 
limited thereby. By the statute of 7 Geo. IV. c. 46, for regulating copartnerships of 
certain hanket's, it was declared, that oh judgment against a registered officer of the 
company, execution may issue against any members for the time being ; and if the 
debt cannot be levied on them, the fonner members may be subjected to execution by 
leave of tho court, by process of scire facias, and they arc only secondarily liable. 
Eardley v. Law, 12 Adolph & Ellis, 802.^ 

{b) Gibson, J., Hess v. Werts, 4 Serg. & Rawle, 361. Platt, J., Skinner v. Dayton, 
19 Johnson, 537. 


1 See Cox V. Rodfish, 85 Me. 802. Pipe v, Bateman, 1 Clarke, (la.) 369. Hickman v. 
Cox, 86 Eng. L. & Eq. 400. Where executors, in pursuance of the direction of a will, 
continue a bu.siness for the bericfit of an infant, the whole estate, and not merely the cap- 
ital embarked, is liable for the expenses. McNeillie v. Acton, 21 Eng. L. & Eq. 3. 

® See a decision under this statute respecting the •nforcement of claims against the 
assets of a deceased partner in Howard v, Wheatley, 16 Eng. L. & Eq. 271. 

VOL. m. 3 
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understanding of the terms of the limitation, (a) Incorporated 
companies, though constituted expressly for the purpose of trade, 
are not partnerships, or joint traders, within the purview of the 
law of partnership, and the stockholders are not personally re- 
sponsible for the company’s debts or engagements, and their 
property is affected only to the extent of their interest in the 
company. To render them personally liable, requires an express 
provision in the act of incorporation ; and a disposition to create 
such an extended responsibility, seems to be increasing in our 
country, and is calculated to check the enterprise of such insti- 
tutions, and impair the credit and value of them as safe invest- 
ments of capital. 

A contract of partnership need not be in writing. Though 
there be no express articles of copartnership, the obligation of a 
partnership engagement may equally be implied in the acts of 
the parties ; and if persons have a mutual interest in the profits 
and loss of any business carried on by them, or if they hold 
th'emselvea out to the world as joint traders, they will be held 
responsible as partners to third persons, whatever may be the 
real nature of their connection, or of the agreement under which 


“(a) It seems to bo still an unsettled point, whether a stipulation in the articles of 
association, limiting the responsibility of the members to the mere joint funds, or to a 
qualified extent, be binding upon the creditors dealing, with notice of the stipulation. 
Mr. Justice Story inclines to the opinion, that the creditor acting with the knowledge 
of it, would he hound by it. Story on Partnership, ^ 16C Unless tho creditor has 
I)rcvjous notice of the stipulation, he certainly would not he hound by it. Blundell v. 
Winsor, 8 Sim. K. 601. Walhiira v. Ingilby, 1 Mylne & Keen, 61, 76. If he has 
that notice, I think he ought, on general principles, to be bound by it.^ 

Ill joint-stock companies in Scotland, the law in relation thereto is, that eaclr 
jnirtiicr is liable only to the extent of his shares, and not in solido. 2 Beirs Com. 
627, 628. This was the doctrine in the Homan law as to all partnerships, and is also 
the rule in France, except as to commercial partnerships. Dig. 45, 2, 11, 1, and 2. 
Pothier, de Societc, u. 06, 10.0, 104. In a private commercial association, where it is 
agreed that the business shall be conducted by a president and directors, and they bo 
chosen, no individual partner can bind the firm, for ho has no authority. Lambeth v. 
Vawter, 6 Robiuson’s L*a R. 128. But generally, in the case of^ joint contracts, a 
release or settlement of the debt by one, is good as against all the creditors, in cases 
free from fraud. Wallace v. Kclsall, 7 Meeson & Welshy, 264. 


1 See Jn. re Sea F. & L. Ass. S<fe. 23 Eng. L. & Eq. 422. In rn Worcester Corn Ex. Co. 
19 Id. 627. llallett v. Dowdall, 9 Id. 847. 
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they act.* Actual intention is requisite to constitute a partner- 
ship inter se. (a) If a person partakes of the profits, he is an- 
swerable as a partner for losses, on the principle, that by taking 
a part of the profits, he takes from the creditors a part of the 
fund which is the proper security for the payment of their 
debts, (b) ® 

• It is not essential to a legal partnership that it be * 28 
confined to commercial business. It may exist between 
attorneys,^ conveyancers, mechanics, owflers of a line of stage-- 
coaches, artisans, or farmers, as well as between merchants and 
bankers, (c) ^ The essence of the association is, that they may 


(a) TTa/ard r. Hassarrl, 1 Story’s R. 371. 

(ft) Voet, Com. ad Pand. 17, 2, 1. De Grey, Ch. J., Grace v. Smith, 2 Blarks. 
Rep. 998. Eyre, Cb. J., Waugh v. Carver, 2 II. Blacks. 24.7. Cheap v. Crnniond, 
4 Bum. & Aid. 663. Peacock v. Peacock, 16 Vesey, 49. Spencer, J., l)ob v. Hulsey, 
16 .Tohns. Rep. 40 Supra ^ p. 26, n. e, 

(c) Willett V. Chambers, Cowp. 814. Gould, J., Coope v\ Eyre, I IT Blacks. 43. 
Pothicr, Traito de Soc. No. .55. Fromont v. Coupland, 2 Bingham, 170. Associa- 
tions for buying or selling personal property as factors or brokers, or for carrying 
personal property for hire in ships, are in the Loui«*iana Code, art. 2796, termed com- 
mercial purtnorships. There moy bo a partnerslup to trade in land,^ and limited to 


1 Holmes V. Porter, 39 Me. 167. Chase Stevens, 19 N. H. (N S.) 46.6. Matth(‘\vs v. 

Feleh, 26 Vt. 636. Tn a suit agaiiiMt partners the jury are not called upon to decide 
whethei a partnerbliip aelually existed, but only whether it was hold out to the plainlifls 
as existing. Young v. Smith, 26 Miss. 341. Shackelford ». Smith, Ib. 348. Stephenson 
i\ Goinell, 10 Ind. 475. I^ideiice of genenil reputation is not admissible to prove an 
silleged partnership, McGuire v. O'Hallurari, Hill & Denio, (N. Y.) 86. Sinclair v. Wood, 
8 Cal. 9h. ’ 

2 The rule is laid down by Ch. J. Tindal, in a late case, to bo, that “ traders lu'eoine 
))artners between themselves by a mutual participation of piojit awl has; but as to third 
persons, they are paitners if they share the profile of tho conceru; for he who lei eivi s a 
share ol the receives a part of that fund upon which the ci editors have a light to 
rel\ for payment.” Pott e. Eyton, 3 Man. G. & Scott’s R. .32, 39. lleim^trect r. How land, 
6 Denio's R. 68. See antc^ p, 25, n. 6. See also Oakley r. Aspiuwall,2 Saiidf. (Law) U. 7. 

Rut where a participation in profits unaccompanied by a participation in losses is only 
resorted to as a compensation for services, it will not render the subordinate oragimt liable 
as a partner. Fitch v. Hall, 26 Barb. (N. Y.) 13. 

As to the contracts winch will or not make one liable as si partner, see Lafon v. Chinn, 
6 B. Mon. R. 305« Rnrry v. Nesham, 3 Man. G. & Scott’s K. 641. 

8 Smith V. Hill, 13 Ark. 173, 

* See, in Goesele v. Bimeler, 14 How. R. 689, an instance of a universal partnership. It 
was an association cailod “ Separatists,” of peculiar religious and economical pniiciplos. 
i'hcrc 18 no legal objection ti such an association. 

8 Full River Whaling Company v. Borden, 10 Cush. 458. There may also be a partner- 
ship to cultivate land and divide the product. Allen a. Davis, 13 Ark. 28. Ludlow v. 
Cooper, 4 Ohio, (N. S.) 1. Fall River Whaling Company r. Borden, 10 Cush. (Mass.) 438. 
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be jointly concerned in profit and loss, or in profit only, in some 
honest and lawful business, not immoral in itself, nor prohibited 
by the law of the land ; and this is a principle of universal re- 
ception. (a) The contract must be for the common benefit of all 
the parties to the association ; and though the shares need not 
be equal, yet, as a general rule, all must partake of the profit in 
some ratable proportion ; and that proportion, as well as the 
mode of conducting the business, may be modified and regulated 
by private agreement, at the pleasure of the parties, (b) If there 
be no such agreement on the subject, and no evidence to the 
contrary, the general conclusion of the law is, that the partner- 
ship losses are to be equally borne, and the ))rofits equally 
* 29 divided ; (c) ^ and this would be the rule, * even though 
the contribution between the parties consisted entirely of 
money by one, and entirely of labor by another. In equity, 
according to Pothier, each partner should share in the profit in 
proportion to the value of what he brings into the common 
stock, whether it be money, goods, labor, or skill ; and he should 
share in the loss in a ratio to the gain to which he would, in a 
prosperous issue to the business, have been entitled. He admits, 
however, that the proportion of gain and loss may be varied by 
agreement; and the agreement may render the extra labor of 
one of the concern, equal to the risk of loss, and a substitute for 
his share of loss, (d) 

It is not necessary that every member of the company should. 


])uicliasinp:, and the profit and loss divisibli* as stock. This result does not ncccssa- 
lily follow from a joint purchase. Campbell v. Colhoun, 1 Penn. 140. 

{n) Di^r 18, 1, 35, 2. Pothier, Truito du Con de Soc. n. 14. Biggs v Lawrence, 
S T<im Bop. 454. Aubort v. Maze, 2 Bos. ^ Pull. 371. GriswoRl v. Waddiugton, 
1(1 tTohns Rep. 489. 

(/>) Collver on Partn. p. 11. Gow on Partn. p. 9. Story on Partn. §§ 23, 24. 

(c) Inst 3, 20, 1. Pothier, ub. sujf n 73. Peacock v. Peacock, ICVcscy, 49. 
Gonld V (iould, 6 Wendell, 263 Parke, B , in Farrar v, Bcbwick, 1 Mood. & Rob, 
527. Story on Partnership,* §§ 20-26. Code of LouUiana, art. 2896. Mr. Justice 
Story hub fully examined this point. 

(d) Pothier, ub. sup. Nos. 15-19, n. 25. 


As to the niles which govern laud held by partiierH, see Co(*er u. Huling, 27 Penn. State 
B. 84 ; Moreau v. Safiaran*., 3 Sneed, (Toiiu.) 696 , (Jalbraith r. Gedge, 16 B. Mon. (Ky.) 631. 

t Wcb‘;ter v, Bray, 7 Hare, 169. Donelbon r. Posey, 18 Ala. 762. Roach v. Perry, 
16 111. 37. 
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in every event, participate in the profits. It would be a valid 
partnership, according to the civil law, if one of the members 
had a reasonable expectation of profit, and was, in consequence 
of his particular art and calling, employed to sell, and to have a 
share of the profits if they exceeded a certain sum, provided this 
was granted to him by reason of his pains and skill, and not as 
a gratuity, (a) So one partner may retire under an agreement 
to abide his proportion of risk of loss, and take a sum in gross 
for his share of future uncertain profifs ; f)r he may take >a gross . 
sum as his share of the presumed profit, with an agreement 
that the remaining partners are to assume all risks of loss, (b) 
But a partnership, in which the entire profit was to belong to 
some of them, in exclusion of others, would be manifestly un- 
just ; and as between the parties themselves, it would not be a 
proper partnership, (c) It would be what the Roman lawyers 
called societas leonina^ in allusion to the fable of the lion, 
who having entered into *a partnership with the other *30 
animals of the forest, in hunting, appropriated to himself 
all the prey, (d) 

There may be a general partnership at large, or it may be 
limited to a particular branch of business, or to one particular 
subject, {ey There may be a partnership in the goods in a par- 
ticular adventure, or it may be confined to the profits thereof. (/) 
If two persons should draw a bill of exchange, they are consid- 
ered as partners in respect to the bill, though in every other re- 
spect they remain distinct. By appearing on the bill as partners, 
the person to whom it is negotiated is to collect the relation of 


(а) Dig. 17, 2, 44. Pothier, uh. sup, n. 13. 

(б) Pothier, Traite de Soc. n. 25, 26. 

(c) Lowiy t». Brooks, 2 M’Cord’s liep. 421. Bailey v, Clark, 6 Pick. 372. 

{d) Dig. 17, 2, 29, 2. Pothier, ub sup. No. 12. Institutes of the Laws of Holland, 
by J. Van der Linden, translated by J. Henry, Esq., p. 571. 2 Beirs Com. 615. 

(c) Lord Mansfield, Willett v. Chambers, Cowp. 816. *Code Napoleon, No. 1841. 
(/) Salomons*!;. Nissen, 2 Term, 674. Ex parte Cellar, 1 Rose, 297. Holmes v. 
Higgins, I Bam. & Cress. 74. Meyer v, Sharpe, 5 Taunton, 74. Pothier, Traite du 
Con. de Soc. No, 54. 


' Ripley v. Colby, 8 Post. 438. 
3 * 
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the parties from the bill itself^ and they are hot permitted to 
deny the conclusion, (a) This principle has not been extended 
to the case of two persons signing a joint note-, (b) though it is 
n*ot easy to perceive a distinction between the oases, (c) 


(a) Carvick v. Vickery, Doug. 653, note. De Berkorn v. Smith, 1 Esp. 29. The 
doctrine in Carvick v. Vickery was afterwards repudiated, and it is since held, that 
co-drawers, or co-payccs, or indorsers, not being commercial partners, must each 
indorse the bill as a Joint eont^'Hct, and each receive notice of default, and demand of 
payment on each must be made. Willis v. Green, 5 Hiirs N. Y, Kep. 234. Sayre u. 
Erick, 7 Watts & Serg. 383. So, by statute, in Mas^. 11. S. 700, sec. J4, one or two 
or more joint contractors cannot, by promise or acknowledgment, take a case oat of 
the statute of limitations. 

(5) Hopkins v» Smith, 11 Johns. Hep. 161. * 

(c) The Roman law, whi(‘h has boon followed in France, distinguished between two 
kinds of universal partnership, the one universortim botior'um, and the other universorum 
gucs ex gucestu veniunt. By the first, the parties pat into common stock all their prop- 
erty, real and personal, then existing or thereafter to be acquired. All future acquisi- 
tions, by purchase, gift, legacy, or descent, went into this partnership as of course, 
without assignment, unless the gift or legacy was declared to be under the condition 
of not being placed there. Such a partnership was charged with all the debts of the 
parties at its commencement, and with ail the future debts, and personal and family 
expenses. The validity of such a partnership was. not questioned, notwithstanding 
it might be extremely unequal, and one might bring much more property into it than 
another, and acquire ten times as much by gift, purchase, or succession, and not>vith- 
standing one partner might have a family of children, and another be destitute of any. 
(luthier, Traits du Con. de Soc. Nos. 28-42.) We need be apprehensive that such a 
partnership will become infectious, for it appears to be fruitful in abuse and discord ; 
and in the Code Napoleon, No. 1837, the more forbidding features of the connection 
are removed. Though it embraces all the existing property of the parties, and every 
species of gains, it docs not, under the code, extend to property to be acquired by gift, 
legacy, or inheritance, and every stipulation to that effect is prohibited. The Civil 
Code of Louisiana, which has throughout closely followed the Code Napoleon, has rec- 
ognized these universal partnerships applying to all existing property ; but they must 
be created in writing, and registered, and they are under the checks mentioned in the 
French Code. Civil Code of Louisiana, Nos. 2800-2805. 

The other species of universal partnership applies only to future profits, from what- 
ever source they may be derived ; and it is formed when the parties agree to a part- 
nership without any further cxplaiiatiun. In this case, the separate acquisitions of 
each, by legacy or inheritance, are kept separate, and do not enter into the common 
mass ; nor does it embrace present real property, hut only the future issues and profits 
of it j and it is not, of coarse, chargeable with existing debts, though it was formerly 
changeable with them when made in that part of France, under the Droit Coutumier. 
(Fothicr, «5. sup. ii. 43-33. Code Napoleon, No. 1838.) The same kind of general 
partnerahips, embracing all the present and future property of the parties, is known 
in the laws of Spain and of Holland. Institutes of the Civil Law of Spain, by Doc- 
tors Asso and Manuel, b. 2, 15. Institutes of the Laws of Holland, by J. Van der 
Linden, translated by J. Henry, Esq. p. 573. 
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(2.) <Jf dormemi partners. 

• There is no diffionlty, in the ordinary coarse of busj- * 31 
ness, with the case of an actual partner, who appeal® in 
his character of an ostensible partner. The question as to the 
person on whom the responsibility of partner ought to attach 
in respect to third persons, arises in the case of dormant part- 
ners who participate in the profits of the trade, and conceal 
their names. They are equally liable when discovered, as if 
their names had appeared in the firifi, asid although they were 
unknown to be partners at the time of the creation of the 
debt (a)^ The question arises, also, in the case of a nomi- 


(a) Robinson v, Wilkinson, 3 Price’s Excb. Rep. 538. Lord Loughborough, 1 II. 
Blacks. Rep. 48. Pitts v. Waugh, 4 Moss. Rep. 424. Duncan, J., 8 Serg. & Rawlc, 
55. Porter, J., 5 Louis. Rep. 406, 408. Swan v. Steele, 7 East, 210. Winship v. 
United States Bank, 5 Peters, 529, 561. A judgment against an ostensible partner, 
and not knowing of a dormant partner, is no bur to an action against all the pai'tners. 
A judgment being a mere security, does not change any other collateral security, 
until satisfaction. Watson v. Owens, 1 Richardson’s S. C. Rep. 111. Robinson v. 
Wilkinson, 3 Price, 538. Drake v, Mitchell, 3 East, 251. In Beckham v. Drake, 
9 Mecson & W. 79, A, B, & 0 were partners, and the latter a dormant partner, and 
the first two entered into a written contract, without the other being named or signing 
the contract ; it was held, that a suit lay against all the three partners — the dormant 
partner not being known os such to the plaintiff when the contract, was made. The 
partners who signed the contract had authority to bind the dormant partner by parol 
contract, whether with or without writing, though it would be different in the case of 
scaled instruments. The decision in Beckham v. Knight, in the C. B., was overruled, 
after .much discussion and consideration on this point. 

If partners agree that the business shall be carried on in the name of one of them, 
or of some other person only, such name becomes the copartnership name, and all the 
members arc bound by it. Bank of Rochester v. Monteath, 1 Denio, 402. Palmer 
V. Stephens, Id. 471.* The law as to dormant partners is conhiied to commercial 
partnerships. Pitts v, Waugh, 4 Mass. R. 424. Smith v, Burnham, 3 Sumner’s R. 
435. A dormant partner cannot join as plaintiff in an action, for there is no privity 
of communication between him and the party who contracted with the firm.“ He is, 
nevertheless, suable as a defendant, because he participated in the profits of the con- 
tract. Lloyd V. Archbowle, 2 Taunton, 324. Boardman v, Keeler, 2 Vt. Rep. 65. If 
one partner borrows money in his individual name, a dormant partner is equally liable, 


1 Griflaith V, Bifffum, 22 Vt. 181. Brooke v, Washington, 8 Gratt. 248. Lea v. (j^iro, 
18 S. & M. 656. Hill v, Voorhies, 22 Penn. 68. Smith u. Smith, 7 Post. 244. 

* When a partnership is carried on in the name of an individual, a note signed by him 
is presumed in law to bo his own and not that of the firm; and the holder, to recover of 
the firm, must prove either tfiat the money was obtained on partnership credit, or that it 
went to a partnership use. piiffhant v. Mathews, 16 Barb. 608. 

® See Wood v, O’Kelley, 8 Cush. 406. Jackson v, Alexander, 8 Tex. 109. 
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*32 nal or implied * partner, who has no actual interest in the 
trade or its profits, and he becomes lespoiisible as a part- 
ner, by volunteirily suflFering his name to appear 'to the world ail 
a partner, by which means he lends to the partnership the sanc- 
tion of his credit, (a) There is a just and marked distinction 
between partnership as respects the public, and partnership as 
respects the parties ; and a person may be held liable as a part- 
ner to third persons, although the agreement does not create 
a partnership as betwedh the parties themselves, (b) Though the 
law allows parties to regulate their concerns as thejr please in 
regard to each other, they cannot, by arrangement among them- 
selves, control their responsibility to, others ; and it is not compe- 
tent for a person, who partakes of the profits of a trade, however 
small his share of those profits may be, to withdraw himself 
from the obligations of a partner, (c) Each individual mem- 
ber is answerable in solido to the whole amount of the debts, 
without reference to the proportion of bis interest, or to the 
nature of the stipulation between him and his associates.* 


if die borrower represented it to be for the use of the partnership ; though without such 
a representation, the creditor must prove that the money went to a partnership use. 
Klheridge v. Binnoy, 9 Fick. 272. Lloyd v, Ashby, 2 Carr. & Payne, 138. Story on 
Partnership, § 139, The statute law of Now York, of 1833, (Laws, N. Y., sess. 56, c. 
281,) has chocked the use of iictitious firms, by declaring that no person shall transact 
business in tho name of a partner not interested in his firm ; and that where the desig- 
nation *^and company’' or Co." is used, it shall represent an actual partner or 
partners, and the violation of the provision is made a penal oifonce. A similar pro- 
vision exists in Georgia. Hotchkiss’s Code, 377. * 

(a) Guidon v. Uobson, 2 Campb. 802. Young v. Axtell, cited in 2 H. Blacks. 242. 
Porter, jr, 5 L’a Hep. 408, 409. Pox v, Clifton, 6 Bingham, 776. 

(b) Barry v. Nesham, 3 M. G. & S. 641. It was held, that a participation in the 
profits, qua profits, ci-eated a partncrsiiip as to third persons,, whatever the stipulation 
may be as between themselves. 

(c) Waugh a. Carver, 2 H. Blacks. 235. Hesketh v. Blanchard, 4 East, 144. Nor 
can a partner exonerate himself from personal responsibility for the existing engage- 


1 Ba partner mortgages his separate property for the security of the debts of tho firm, 
he sustains to it the relation of a surety, and is entitled to the rights of that character. 
Averill v. Loucks, 6 Barb. S. 0. B. 471. 

2 By statute of New York, (Laws of 1864, c.’ 400, p. 1084, )^he use of the name of a co- 
partnership, having relations with foreign countries, may be continued, on a change of the 
copartnership, by some or any of the copartners, their assigns, or appointees. The Act 
provides for the filing and publishing of a certificate of tho change. 
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Even if it were the intention of the partiee that they should not 
be partners, and the person to be charged was not to contribute 
either money or labor, or to receive any part of the profits, yet 
if he lends his name as a partner, or suffers his name to con-' 
tinue in the firm after he has ceased to be an actual partner, he 
is responsible to third persons as a partner, for he may induce 
third persons to give that credit to the firm which otherwise 
it * would not receive, nor perhaps deserve. This princi- *33 
pie of law inculcates good faith and ingenuous dealing, 
and is now regarded by the English courts as a fundamental 
doctrine, (a) It has been explicitly asserted with us, and is now 
incorporated in the jurisprudence of this country, (ft) So strict 
is the law on this point, that even if executors, in the disin- 
terested performance of a trust, continue the testator’s share in 
a partnership concern in trade, for the benefit of his infant 
children, they may render themselves personally liable as dor- 
mant partners, (c) 


rnents of the company, by assigning or selling out his interest in the concern. Per- 
ring V. Hone, 2 Carr. & Payne, 401. 

(a) Houre v. Dawes, Doug. Rep. .371. Grace v. Smith, 2 Wm. Blacks. Rep, 998, 
t’f^aujjh V. Carver, 2 H. Blacks. Rep. 235. Baker v. Charlton, Peake’s N. P. Rop. 80, 
Ileskcth V. Blanchard, 4 East, 144. AV parte Hamper, 17 Vesey, 404. parte 
Langdale, 18 Vesey, 300. Carlen v, Drury, 1 Ves. & Bea. 154. Cheap v. Cramond, 
4 Barn. & Aid. 66.3. Best, J., Smith v. Watson, 2 Barn. & Cress. 419, Lacy u, 
Woolcott, 2 Dowling & Ry. 458. 

(f>) Purvianco v. M’Clintce, 6 Serg. & Rav/le, 259. Gill v, Kuhn, Ibid. 333. 
Thompson, J., in Post v. Kimberly, 9 Johnson, 489. Dob v. Halsey, 16 Johns. Rep. 
40. Shubrick v. Fisher, 2 Desauss. Ch. Rep. 148. Osborne v. Brennan, 2 Nott & 
M’Cord, 427. Mr. Justice Story (Partnership, §§ 36, 37,) prefers the Roman law, 
which did not create a partng'ship between the parties as to third persons, without 
their consent, or against the stipulations of their own contract. He is of opinion that 
the common law has pressed its principles on this subject to an extent not required 
by, even if it is consistent with, natural justice ; and that it would have been better if 
no partnership should bo deemed to exist, even as to third persons, unless such were 
the intention of the parties, or unless they had so held themselves out to the public. 
For the Roman law, see Dig. 17, 2, 44. Voct, ad Fund. f7, 2, 2. But if a dormant 
partner, when his tiame has not been announced, and no credit given to him person- 
ally, as a supposed meml>er,he may withdraw withoutgiving any notice to the public. 
Lacaze v. Sejour, 10 Robinson’s L’a R. 444. 

(c) Wightman v. Townro®, 1 Maule & Selw. 412. The better way would be for 
the executors, in such cases, to have the trade carried on for the benefit of the infants, 
nnder the direction of the Court of Chancery, as has frequently been done in England, 
See 4 Johns. Ch. Rep. 627. 
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(3.) Of sharers in profits. 

A person may be allowed, in special cases, to receive part of 
the profits of a business, without becoming a legal or responsi- 
ble partner, {a) Thus a party may by agreement receive, by 
of rent, a portion of the profits of a farm or tavern, with- 
out becoming a partner, {b) So, to allow a clerk or agent a 
portion of the profits of sales as a compensation for labor, or a 
factor a percentage on the amount of sales, does not render 
the agent or factor a^partner, when it appears to be intended 
merely as a mode of payment adopted to increase and se- 
cure exertion, and when it is not understood to be an 
*34 * interest in the profits in the character of profits, and 

there is no mutuality between the parties. A person in 
business may employ another as a subordinate, and agree to 
pay him a share of the profits, if any shall arise, without giving 
him the rights or liabilities of a partner, (c) ^ So, seamen take 
a share, by agreement with the ship-owner, in the profits or gross 
proceeds of a whale fishery or coasting voyage, by way of com- 
pensation for their services ; and shipments from this country 
to India upon half profits are usual, and the responsibility of 
partners has never been supposed to flow from special agree- 
ments. {d) This distinction seems to be definitely established 


(a) See supra, p. 25, n. 6, as to a sharer of profits. 

(^j Perrine v. Hatikiiison, G Halst. 181. 

(c) Burckle v. Eckart, 1 Denio, 337. 

(d) Dixon v. Cooper, 3 Wils. 40. Cheap v, Cramond,A Bam. & Aid. 670. Ben- 

jamin V, Portciis, 2 H. Blacks. 590. Meyer v, Sharpe, 5 Taunt. 74. Hesketh v. 
Blanchard, 4 East, 144. Dry v. Boswell, I Camph, N. P. 329. Wilkinson v. Fra- 
sier, 4 Esp. N. P. 182. Mail* v. Glennie, 4 Maiile & Selw. 240. Geddes v. Wallace, 
2 Bligh, 270. Murry v, Whitney, 10 Johns. Rep. 226. Rice v. Austin, 17 Mass. 
Rep. 206. Lowry v. Brooks, 2 M’Cord, 421, Baxter v. Rodman, 3 Pick. 435. Cut- 
ler w. Winsor, 6 Pick. 335. Hardin v, Foxcroft, 6 Greenleaf, 76. The Crusader, 
Ware's Rep. 437. Coffin v. Jenkins, 3 Story’s Rep. 108, 112. See, also, supra^ 
p. 25, n. b. Loomis v. Marshall, 12 Conn. R. 09. Hazard v. Hazard, 1 Story's B. 
371. See, also. Story on Partnership, §§ 41-49, who has analyzed the principal cases 
on the subject. See, also, Pardessus, Droit Com. tom. ii. n. 560^; tom. iii. n. 702; 
tom. iv. 969 ; and Duvergier, Droit Civ. Franc, tom. v. n. 48 to n. 66, for the French 
law as to the cases in which an agency, as distinct from a partnership, is within the 
intention of the parties. o 


1 See some case, cited in note (d) reaffirmed. 8 Comst. B. 182. 
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by a series pr decisions, and it is not now to be questioned ; 
and yet Lord Eldon regarded the distinction with regret, and 
mentioned it frequently, with pointed disapprobation, as being 
too refined and subtle, and the reason of which, he said, he 
could not well comprehend, (a) 

(4.) Of limited paHners. 

The English law does not admit of partnerships with * a 
restricted responsibility. In many parts of Europe, limited 
partnerships are admitted, provided they be entered upon a 
register. (6)* Thus in France, by the ordinance of 1673, limited 
partnerships (la 8oci6U en commanditi) were established, by 
which one or more persons, responsible in solido as general part- 
ners, were associated with one or more sleeping partners, who 
furnished a certain proportion of capital, and were liable only to 
the extent of the funds furnished. This kind of partnership has 
been continued and regulated by the new code of com- 
merce ; (c) and it is likewise introduced into the * Louisi- • 35 
anian code, under the title of partnership in commendam. (d) 

It is supposed to be well calculated to bring dormant capital into 
active and useful employment; and this species of partnership 
has, accordingly, been authorized by statute in Massachusetts, 
Rhode Island, Connecticut, Vermont, New Jersey, Pennsylva- 
nia, Maryland, South Carolina, Georgia, Alabama, Florida, 
Mississippi, Indiana, and Michigan, as well as iii New York.^ 


(fl) Ex parte Hamper, 17 Vesey, 404. Ex parte Kow1an(lsoD, 1 Hose, 89. Ex 
parte Watson, 19 Vescy, 459. Miller v, Bartlett, 15 Serg. & Rawle, 137. Mr. Carey, 
ill his recent treatise on the of Partnership, p. 11, vindicates the principle on 
which the above distinction is founded, and insists that it is perfectly clear and just. 
Collycr, also, in a still more recent treatise on the Law of Partnership, p. 17, is in 
favor of the reasonableness of the distinction in the cases where there is, and where 
there is not a mutual interest in tfic profits. 

{b) Lord Loughborough, 1 H. Blacks. Rep. 48. 

(c) Repertoire de Jurisprudence, par Merlin, tit. Socidte, art. 2. Code de Com- 
merce, b. 1, tit. 8, sec. 1. 

(d) Civil Code* of Louisiana, art. 281J0. 


1 Autliorized, also, by the s^tute of Illinois. Laws of Illinois, 1847. Of Florida, Laws, 
1848 ch. 241. Of Kentucky, Laws, 1860, ch. 189. Of Virginia, Revised Statutes, 1849, 
m. 43, ch. 146. Of Delaware, Rev. Stat. 1862, ch. 64. Of Tennessee, Laws, 1842. Of 
Ohio, Rev. Stat. 1864, ch. 82. Of California, Statutes, 1860, ch. 66. 
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Ijfis declared, in the latter state, (a) that a limijed partnership 
for the transaction of any mercantile, mechanical, or manufac- 
turing business within the state, (b) luay consist of one or more 
persons jointly and severally responsible according to the ex- 
isting laws, who are called general partners, and one or more 
persons who furnish certain* funds to the common stock, and 
whose liability shall extend no further than the fund furnished, 
and who are called special partners. The nanies of the special 
partners are not to be*usetl in the firm, which shall contain the 
names of the general partners only, without the addition of the 
word company^ or any other general term ; nor are they to trans- 
act any business on account of the partnership, or be employed 
for that purpose as agents, attorneys, or otherwise ; but they 
may, nevertheless, advise as to the management of the part- 
nership concern.^ Before such a partnership can act, a registry 
thereof must be made in the clerk’s office of the county, with 


(a) Laws of N. Y. April, 1822, scss. 45, c. 244, and scss. 50, c. 238 ; rciinactod by 
N. y. Ilcvisod Statutes, vol. i. 764, with some slij^ht variations. 

(h) In New York, New Jersey, Pennsylvania, Maryland, South Carolina, Alabama, 
Georgia, Florida, Mississippi, Connecticut, and Vermont, the business of baokiug and 
insurarico is specially excepted.'-* 


5 By Act of April 14th, 1867, ch. 414, \ 8, amending § 17, tit. 1, ch. 4, Rev. Statutes, it is 
provided that the special partner may loan money to, and advance and pay money for, 
the partiiersliip, and may take and hold the notes, drafts, bonds, &•., of the firm as security 
for the repaynmnt of such moneys and interest, and may use and lend his, name and 
credit as scc.urity for tho partnership in any business thereof, and shall have the same 
rights and reiucdies in respect thereof as any other creditor. He may also negotiate sales, 
purchases, ^cc., for the partnership, but no transaction so negotiated shall hind tho firm 
uiitil approved by a general partner. If he interferes with the partnership concerns in 
an}'' other manner than is thus provided, he will be liable as general partner. By § 4 of 
same Act, amending § 23, tit. 1, ch. iv. Rev. Statutes, in case of tho insolvency of the 
partnership, no special partner, except for claims contme^ad pursuant to § 17, as above 
amended, shall claim as creditor till tlie demauds of the other partnership creditors shall 
be satisfied. By the Act of April ICth, 1868, it is further provided that in case of the death 
of any partner, the partnership may be carried on by the survivors with the assent of the 
heirs or legal representatives of the deceased and under the same name, if the articles of 
copartnership shall have authorized tho same; in which case, tho heirs or legal reprie^nt* 
atives succeed to all the partnership rights of such deceiisod partner. Also, that one or 
more special partners may be added without a dissolution or alteration of the firm name, 
upon paying in such additional amount of capital as shall have been agreed upon, in cash, 
filing a new certificate tliereof, and otlierwise complying with tl^e formal requirements of 
the law. Laws of 1858, (N. Y.) p. 449. 

2 It is excepted also in Rhode Island, Delaware, Tennessee, Ohio, and California. 
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an accompanying certificate, signed by the parties, and 
acknowledged, and containing the title of the firm, the general 
natnre of the buainebs, the names o;£ the partners, the amotint- 
of capital furhisbed by the special partners, and the period of 
the partnership. The capital advanced by the special partners 
must be in cash, and an affidavit filed stating the fact. Publl* 
cation must likewise be made for at least six weeks of the terms 
of the partnership, and due publication for four weeks of the 
dissolution of the partnership by the'acif of the parties prior to 
the time specified in the certificate.* No such partnership can 
make assignments or transfers, or create any lien, with the in- 
tent to give preference to creditors. The special partners may 
receive an annual interest on the capital invested, provided 
there be no reduction of the original capital; but they 
cannot be permitted *to claim as creditors, in case of the * 36 
insolvency of the partnership, {a) * It is easy to perceive, 
that the provisions of the act have been taken, in most of the 
essential points, from the French regulations in the commercial 
code ; and it is the first instance in the history of the legislation 
of New York, that the statute law of any other country than 
that of Great Britain, has been closely imitated and adopted. 
The provision for limited partnerships in the other states (and 
which were subsequent in point of time to that in New York) 
is essentially the same. (6) 


(«) It has been inlod, in Hubbard v. Morgan, U. S. I). C. for N. Y., May, 1839, 
that the special partner must, at bU peril, sec that the law is complied with in all its 
essentials, or he will be liable ns a general partner. 

(6) If the partnership be a particular one, being formed for some business not of a 
commercial nature, such partnerships are called particular or ordinary partnerships 
in the Civil Code of Louisiana, art. 2806, 2807 ; and the partners are not bound in 


^ The partnership continues till the notice of dissolution has been published four weeks.. 
If the special partner sell out his interest to the general partner, for a sum eKceeding. 
his capital invested, this is a withdrawal of hi? capital, ccgitrary to the law. Beers v. 
BeyupMs, 12 Barb. R. 288. S. C. 1 Kern. 97. 

^ V. Smltk, 3 Denio^s R. 485. In this case, it was held, that a mistake of the 
printers of one of the papers in which the terms of partnership were published, in insert- 
ing 6,000 instead of 2,000, the true sum contributed by the special partner, was an essential 
fkilure to comply with the sta|ute,aiid made the special partner liable as a general partner. 
Where the special partner of an insolvent limited partnership is general parttier in another 
linn, the latter is not prevented from claiming as creditor o# the limited partnership. 
Hayes V. Bement, 8 Sandf. §. C. R. 394. 

VOL. HI. 
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^ It is a general and well established prindple, that when a 
person joins a partnership as a member, he does not, without a 
special p};omise, assume Jhe previous debts of*lhe firm, nor is 
he bound by them. To render persons jointly liable upon a 
contract as partners, they must have a joint interest contem- 
porary with the formation of the contract, (a) If, however, 
goods are purchased in pursuance of. a previous agreement be- 
tween two or more persons, that one of them should purchase 
the goods on joint account, in a foreign adventure, they are all 
answerable to the seller for the* price, as partners, even though 
their names were not announced to the seller ; for the previous 
agreement made the partnership ^precede the purchase, and a 
joint interest attached in the goods at the instant of the pur- 
chase. (6) 

11. O/^ the rights and .duties of partners in their relation to 
each other^ and to the public. 

(1.) Of the interest of partners in their stock in trade. 

Partners are joint tenants of their stock in trade, but without 
the jus accrescendi^ or right of survivorship ; and this, according 
to Lord Coke, (e) was part of the law-merchant, for the ad- 
vancement and continuance of commerce and trade. It would 
seem, however, to have been a point of some doubt as late as 
the middle of the seventeenth century, whether the doctrine 
of survivorship did not apply; for the Lord Keeper, 
*37 *in Jeffereys v. Small^ (d) observed, that it was common, 
at that time, for traders, in articles of copartnership, to 


soUch for the debts of the Srrn, unless such power be specially given; but each partner 
is bound for his share of the partnership debt. Id. art. 2843, 2844. 12 Rob. La. R. 

247. 

(а) Saville u. Robertson, 4 Term Rep. 720. Young v.^Hunter, 4 Taunt. Rep. 582. 

Poindexter u. Waddy, 6 Munf. Rep. 418. Gow on Partnership, 150*152. Collyer 
on Part. 735*743. Mr. Justice Story, in his Com. on Partnership, §§ 147*153, hits 
examined the case? replete with complex and refined discussions, as to the acts pre^ 
iiminary tb the formation of a partnership, which do or do not bihd partners)]^ 
when consummated. The general doctrine, as the learned judge observes, is. weU* 
summed up by Mr. Collyer. • 

(б) Gouthwaite v. Duckworth, 12 East, 421. Collyer /)n Part. 357*360. Story on 
P^. § 148. 

{c) Go. Lltt. 182 a. 

(d) 1 Vem. 217. 
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provide against survivorship, though he declared that the j)r^ 
vision VVas dearly On the death of one partiier^ 

bis fepresfentatives become tenants in common with the sut- 
vivdrl and with respect to choses in action, survivorship so far 
exists at law, that the remedy to reduce them into possession 
vests exclusively in the survivor, for the bepefit of all the parties 
in interest, (a) 1 Buf no partner has an exclusive right to any 
part of the joint stock, until a balance of accounts be struck 
between him and his copartners, and the amount of his interest 
accurately ascertained. The interest of each partner in the 
partnership property is his share in the surplus, after the part- 
nership accounts are settled,. and all just claims satisfied ; and 
it follows, that no suit at law can be maintained by one partner 
against his copartner, until a final settlement has been made, 
and the balance ascertained, and a promise contracted to pay 
it. {b) a 


(2.) Of stock in land. 

If partnership capital be invested in land for the benefit 


(а) Martin v. Crojmpe, 1 Lord Raym. 340. Daniel, J., in Jarvis v. Hycr, 4 Dev. 
N. C. Rep. 369. 

(б) Nicoll V. Mumford,4 Johns. Ch. Rep. 522. Foat v. Ilanbury, Cowp. Rep. 445. 
Taylor v. Fields, 4 Vescy, 396. 15 Vesey, 559, note, S. C. Parsons, Ch. J., in 
Pierce v. Jackson, 6 Mass. Rep. 242. Holmes v. Higgins, 1 Bam. & Cress. 74. 
Killam V. Preston, 4 Watts & Serg. R. 14. Foster v. Allanson, 2 Term R. 470. 
Froinout v. Conpland, 2 Bingham, 170. One partner having only his separate 
interest in the surplus, cannot, of course, sell or mortgage an undivided, interest in a 
specific part. Morrison v. Blodgett, 8 N. H. Rep. 238. Lovejoy v. Bowers, 11 Id. 
406. Though each partner is hound to bestow his semces and labor witli due dill* 
gcnce and skill, he is not entitled to any reward or compensation, unless there be an 
express stipulation between Jhe partners for that purpose. The law does not under- 
take to measure between the partners the relative value of their services bestowed on 
the joint business.^. .Thornton v. Proctor, 1 Anst. 94. Caldwell a. Leiber, 7 Paige, 
483: < Anderson u. Taylor„ 2 Iredell, N. Q. Eq. Rep. 420. Burden v. Burden, I Yes. 

170. Story on Partnership, f 182. Fninklin v. ^tobinson, 1 Johns. Ch. R. 
165^ Brafdford v, Kimberly, 3 Johns. Ch. R. 433. Whittle v, McFarlane, 1 
r: 311. 


^ See Buckley v. Barber, 1 Eng. L. & £q. 506. 

? See Roberts v, Fitler, 18 Penn! 266. Gridley r. Dole, 4 Comst. 486. 

8 Lyman a. Lyman, 2 Paine, C. C. 11. Roach v. Perry, 16 111. 87. p. 26, note. 
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These latter cases, and particularly tljie one in New York, go 
to the entire subversion of the equity doctrine now {nevalentin 
England ; but the other American decisions are more restricted 
in their operation, and are not inconsistent with the more cor- 
rect and improved view of the English law. Their object is 
to secure the rights of purchasers and encumbrancers without 
notice, from being affected by a claim, of partnership rights of 
which they were ignorant. In Edgar v. Dotmallyf (a) a right to 

(a) 2 Manf. 387. But in Deloney v. Hutcheson, 2 Randolph, 183; the appropria- 
tion of partnership lands, as assets to partnership debts, in preference to other debts, 
was denied ; and it was held that lands purcbasefl by partners, for partnership pur- 
poses, was an estate in common, both at law and equity, and that a surviving ])nrtner 
had no other remedy as a creditor than any other creditor. In Blake a. Nutter, 19 
Maine R. 16, this was declared to bo the rule at law, but no opinion was expressed as 
to the .rule in equity. Other American cases hold a different language ^ thus, in 
Winslow a. Chiffclle, Harper’s S. C. R. 25, it was held, that lands held and used by 
partners, in the business of a mill, were copartnership property, and subject to be 
applid'd, like other partnership property, to the payment of partnership debts, in 
preference' to the claims of separate creditors. So, in Greene v. Greene, 1 Ham- 
inond’s Ohio Rep. 249, it was hdfd, that lands purchased with partnership funds, for 
partnership purposes, and under articles that the partnership property should bo sold 
for the payment of debts, were to be considered and applied as personal assets of the 
partnersliip as between the partners and their creditoi’s, and were not subject to the 
dower of the widow of a deceased partner as against partnership debts. And again, 
in Marvin v. Trnnibull,^Wright’s Oliio^ep. 386, real estate, purchased and held as 
I)artnership property, was held to be subjected to the debts of the firm, in preference 
to the debt of an individual member of it, the creditor having notice. And in Hoxic 
V. Carr, I Sumner, 173, it was declared, that real estate purchased for partnership 
purposes, and on partnership account, would in equity be deemed partnership prop- 
erty and personal estate, though at law iUwould be dealt with accordin^^ to the legal 
title. The general principle now declared in the English law is, that real estate ac- 
quired for the purpose of a trading concern, is to be considered as partnership property, 
and to be first applied in satisfaction of the demands of tl\p partnership. Fereday v. 
Wightwick, 1 Russell & Mylne, 45. The Chief Justice of Massachusetts, in Burnside 
V. Mei-rick, 4 Metcalf’s R. 541, says, the prevailing judicial opinion now is, that real 
estate purchased by partners, with partnership funds, for partnership purposes, though 
at law it may be held by them as tenants in common, yet in equity it is considered as 
held in trust as part of tlie partnership property, applicable in the first place, exclu- 
sively to pay the partnership debts. Dyer v. Clark, and Howard v. Priest, 5 Metcalf's 
R. 562, 582. Divine v. Mitchum, 4 B. Monroe, 488, S. P. The prevalence and the 
correctness of this opini(fh appear to be incontestable. It is taken to be personal 
estate, and retains that character as between the real and personal representatives of 
a deceased partner. Townsend v. Devaynes, Crawshjy u. Manle, and Selkrig v. 
Davies, cited supra, p. 37, note. Phillips v, Phillips,^ Mylne & Keen, 649. Story, 
J., in lloxie u. Carr, 1 Sumner, 183-186. The Vice-Chancellor in New York, in 
Smith V. Jackson, 2 Edward’s Rep. 28, reviews all the conflicting cases on this point; 
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land had been acquired with partoerahip stock, said a title taken 
in the name of ihe srarvmng partner, and a claimant under the 
deceased partner was held entitled in equity to a moiety of the 
land, against the purchaser, from the survivor, with notice of 
the partnership right. This wav a recognition of the true rule 
of equity on the subject. * 


and he follows the Supreme Court of New York, .and holds, that thouajh real estate 
be purchased with joint funds for partnership purpost^ there is no survivorship as to • 
the real estate, and the share of a deceased partner, as a tenant in common, descends 
to his heirs, unless there be an agreement among the partners that the lands so pur< 
chased shall be considered as personal property ; and that then, uj)on the foot of that 
agreement, and not without it, equity would apply the lands to pay partnership debts. 
Nay, he gives the wife her dower in the partnership share of the husband so descended. 
The decisions on this side of the question, appear to mo to he a sucrHicc of a principle 
of policy, and above all, a principle of justice, to a technical rule of doulitfiil authority. 
There is no need of any other agreement than what the law wiU necessarily imply, 
from the fact of an investment of partnership funds, by the firm, in real estate, for 
partnership purpose^.i If the partners mean to deal honestly, they cannot have any 
other intention than the appropi iation of the investment, if wanted, to pay the part- 
nership, debts. Mr. Collycr, in*!iis treatise on the Law of Partnership, first published 
in London, in 1832, concludes his review of the cnsc.s with holding it to he the better 
opinion, that although the legal estate in freehold property piu’chascd by partners, for 
the purposes of their trade, will go in the ordinary course of descent without survivor- 
ship, yet the equitable inti*.rcst iu such property will be hbld to he part of the part- 
nership stock, and distributable us personal estate. Collycr on Part. 76. 


1 In'DcImonico V. Guillaume, 2 Sandf. CK. R. 36G, the Assistant Vice-Chancellor held, 
that real estate purchased with partnership funds, is to bo treated in equity as personal 
property, and that upon the death of one partnery such real estate survives to the other for 
the payment of the partnership debts. 

The doctrine of this decision has been since approved, and the whole law thoroughly 
discussed and clearly stated by Ch. Walwoith. He considers the following to be settled 
principles; — 

1. I'hat in equity, Much real estate is chargeable with the debts of the copartnership, and 
with any balance which may be due from one copartner to another, upon the winding up 
of the affairs bf the firm. 

2. That as between the personal representatives and the heirs at law of the deceased 
partner, his share of the surplus of the real estate of the copartnership, which remains 
after paying the debts of the copartnership, and adjusting all the equitable claims of the 
different members of the firm, ns between themselves, is Considered and treated as real 
estate. Buchan 6. Sumner, 2 Barb. Ch. R. 165, 200, 201. Ibid. 836. See, also, Boyers v, 
Elliott, 7 Humph. R. 204; Rice v, Barnard, 20 Vt. R. 479f’Piatt r. Oliver, 3 McLean’s 
R. 27; Lang t». Waring, 26 Ala. 626; Matlock v. Matlock, 6 Port. (Ind.) 408. It teems^ 
also, that improvements ma^e on real estate with partnership funds, are partnership prop- 
erty. Averin v. Loucks, 6 Barb. S. C. R. 19, and note, p. 28. Buckley a. Buckley, 
11 Barb. R. 48. King v. Wilcomb, 7 268. Deming v, Colt, 8 Sandf. 284. 
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(3.) As ship-mmen. 

In Nicoll V. Mumford^ (®) it was held^ that ship-owners were 
tenants in common, and were not to be considered as partners^ 
nor liable each in solido^ nor entitled in the settlement of 
* 40 • accounts, Qn*tbe principle of partnership. The doctrine 
of Lord Hardwicke on this point, in Doddington v. jBbZ- 
let^ [b) was considered to be overruled by the modern decisions 
in charibery;(c) and by the universal understanding in the com- 
.mercial world. But vfheri the case of Nicoll v. MumfordwBA 
reviewed in the Court of Errors, (d) the doctrine of Lord Hard- 
wicke was considered, by the majority of the judges, to be the 
better doctrine ; and there is no doubt but that there may be a 
special partnership in a ship, as well as in the cargo, in regard 
to a particular voyage or adventure, (e) It was assumed by 
the court, in Lamb v. DurarU^ (/) that vessels, as well as other 
chattels, might be held in strict partnership, with all the control 
in each partner incident to commercial partnerships. But this 
must be considered an exception to the general rule ; and the 
parties to property in a ship, however that property mhy be 
acquired, are entitled as tenants in common, and each party 

(a) 4 Johns. Ch. Kep. 522. Sec, also, post, pp. 154, 155, 

(b) 1 Vescy, 497. 

(o) Sec 5 Vcscy, 575. 2 Vcs. & Bca. 242. 2 Hose, 76, 78. I Montague on Part- 
nership, 102, note* Merrill v, Bartlett. 6 Pick. 47. In this lust case it was declared, 
that part shipowners had no lien upon the part of a bankrupt companion for his pro- 
jiortioii of the advances of tiie outfit. Part owners, or tenants in coinmoii, are not 
answerable for each other’s debts. 

(J) 20 Johns. Rep. 611. In Ilcwitt v. Sturdevant, 4 B. Monroe, 458, 459, the 
Court of Appeals in Kentucky adhered to the doctrine of Lord Hardwicke, that a 
joint owner of a ship was entitled to a Hen as against the administrator or general 
creditor, upon tli^ share of his intestate, a co>builder and fittcr<out of die vessel for 
excess of advances over his aliquot part. 

(e) See tn/ra, pp. 154, 155. 

(/) 12 Mass. Rep. 54. So, also, in Seabrook v. Rose, 2 Hill*g S. C. Ch. Rep. 555, 
556. Ch. Dc Saussure held, according to the doctrine in the N. Y. Court of Errors, 
that owning a ship employed in trade by several persons, in distinct shares, consti- 
tuted a partnership, with ail its legal incidents; but the Court of Appeals, {p. 558,) 
while they admitted that every species of property might be held in partnership, gave 
no opinion on the question whether a ship owned in distinct shares, and employed in 
trade, was, as between the owners, partnership property, ^or liable to be so regarded 
by creditors, beyond certain specified limits. 
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can sell only his iNm share, and the right of «arviv(;»re^ip ddes 
not tip{dy to the esse, (o) * 

* (4.) Acts bjf which one partner may bind the firm. 

The act of each partner, in' transactions relating to partaier* 
ship, is considered the act of all, and binds all.^ He can bdy 
and sell partnership effects, and make contracts in refer- 
ence to the business of the firm, and pay and receive, •and *41 
draw and indorse, and accept bills and ftotes, and assign 
chosesin option. Acts in which they all unite, differ in nothing 
in respect to legal consequences, from transactions in which 
they are concerned individually ; but it is the capacity by which 
each partner is enabled to act as a principal, and as the author- 
ized agent of his copartners, that gives credit and efficacy tod;he 
association. The act of one partner, though on his private 
account, and contrary to the private arrangement among them- 
selves, will bind all the. parties, if made without knowledge in 
the other party of the arrangement, and in a matter which, ac- 
cording to the usual course of dealing, has reference to business 
transacted by the firm. (6) ® 


(а) Story on Partnership, § 417. 

(б) Hope V. Oust, cited in 1 East’s Rep. 53. Swan v, Steele. 7 East’s Rep. 210. 
Rothwell V. Humphreys, 1 Esp. N. P. 406. Ab|)ott, Ch. J., Sanclilands v. Marsh, 2 
Barn. & Aid. 673. Ex pane Afracc, 2 Cox, 312. Shippen, J., Gerard v. Basse, 

1 Dalla-s’s Rep. 119. Parker, Ch. J., in Lamb v. Durant, 12 Mass. Rep. 57, 58. 
Mills v. Barber, 4< Day’s Rep. 428. United States Bank o, Binncy, 5 Mason, 187, 
188. Etheridge v. Binney, 9 Pick. Rep. 272", 275. Winship United States Bunk, 
5 Peters, 529. Le Roy, Bayard & Co. v. Johnson, 2 Peters’s U. S. Rep. 186. Po- 
thicr, Traits du Con. de Soc. Nos. 96-105. Story on Partnership, § 102. Everit 
V. Strong, 5 Hill, N. Y. Rep. 163, Gano u. Samuel, 14 Ohio R. 592. One partner may 
be restrained by injunction from accepting and indorsing bills, the produce of which 
is intended to be applied to other dmn partnership purposes. Lord Ch. Brougham, 

2 Russ. & Mylno, 486. An ordinary partnership, under the Louisianian Code, art. 
2843, 2845, differs in this respect from commercial partnerships, under the law mer- 
chant, for in that code ordinary partners are not boundVn solido for the debts of the 


1 Bevehs V. Lewis, 2 Paine, C. 0. 202. ,De Wolf u. Gardiner, Id. 366. 

2 Hill t>. Voorhies, 22 PenmCS. The act must be within .the scope of the business of 
the firm. Harman v, Johnson, 18 Eng. L. & Eq. 400. Goodman v. White, 26 Miss. 163. 

8 A partner cannot discharge himself from an individual liability by showing that the 
partnership have assumed to pay it. Tl^ Swallow, Olcott, Adm. 834. 
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The books abound with otimerous and subtle distinctions on 
the subject of the extent of the power of one partner to bind the 
company; and I shall not attempt to do more than select the 
leading rules, and give a general analysis of the cases. 

.In all contracts concerning negotiable paper, the act of one 
partner binds all, and even though he signs his individual name, 
provided it appears, on the face of the paper, to be on partner- 
ship account, and to be intended to have a joint operation. (<z) ^ 
But if a note or bill be flrawn, or other contract be made, by one 
partner, in his name only, and without appearing to be on part- 
nership accdunt, or if one partner borrow money on his own 
security, the partnership is not bo.und by the signature, even 
though it was made for a partnership purpose, or the money 
applied to a partnership use. (6)2 The borrowing partner is the 
creditor of the firm, and not the original lender, and the money 
was advanced solely on the security of the boiTOwer. (c) ® 


partnership; and no one partner can bind the others, unless they have given him 
power to do so, either specially or by the articles of partnership, though the other 
partners may be bound ratalily, if the partnemhip was benefited by the uet. 

(a) Mason v, Rumscy, 1 Campb. N. P. (184. In the case of commercial partner- 
sliips there is a general authority by the law'incrchant for each partner to hind the 
firm in its ontinary business ; but partners in other business, us attorneys, for instance, 
have no such general authority, and cannot bind the firm by negotiable paper without 
special authority. Hedley v, Bainbridge, 2 G. & D. 483. Levy v. Pyne, 1 Carr. 
& M. 453. 

(/;) 111 Hull V. Smith, I Barn. & , Cress. 407, it was held, that if one partner only 
signed 11 note on bchnlf of himself and the other partners, he was liable at law tef be 
sued singly. But that case is overruled, and the partnership is liable as for ajoint 
note. Ex parte Buckley, 15 Law Journal, 3 Cas. in Bankruptcy, 5 N. Y. Legal Ob- 
server, March, 1847, p. 82, , 

(c) Siifkin v. Walker, 2 Campb. 308. Ripley v. Kingsbury, 1 Day’s Rep. 150, 
note. Emly v. Lye, 15 East’s Rep.* 7. Loyd w. Freshfield, 2 Carr. & Payne, 325. 
Bevan v, Lewis, I Simons, 37C. Faith v. Richmond, 11 Adolph. & Ellis, 339. Folt^ 
V, Robards, 3 Iredell, N. C. Rep. 179, 180. Jaques n. Marquand, 6 Cowen, 497. 
Willis V. Hill, 2 Dev. & Battle, 231. Pothicr, do Soci4t6, n. 100, 101. 


1 Murphy v. Camden, 18 Mis. 122. Orozier v, Ktrker, 4 Tex. 252. 3eebe v, Rogers, 
3 Iowa, 319. 

2 Logan r. Bond, 13 Geo. 102. In New York the doctrine is difTerent. In Pearce v. 
Wilkins, 2 Com^t. 469, where one partner drew^i bill in his individual name, which was 
accepted by the plaintiO', and the proceeds of tlie bill were used for partnership purposes, 
the Court of Appeals held that the debt was a partnership debt, and gave judgment for 
the acceptor agaliKst all the partners. See Hamilton v. Summers, 12 B. Mon. 11. 

* Hogan v. Reynolds, 8 Ala. R. 59. 
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Hi however, •tbo l^ be <h^wn j^y * 42 

tiayna , upon the finn or partnership account, the act of 
drawi^ has been hdld to amount, in judgment of law^to an 
acceptance. of the bill by the drawer in behalf of the firm, and 
to bind the firm as an accepted bill, (a) ^ And though the par^ 
nerphip be not' bound at law in such a case, it is held, tfa&t 
etjUity will enforce payment from it, if the bill was actually 
dmwn on partnership account, {b) Even if the paper was made 
in a case which was not in its nature a partnership transaction,, 
yet it will bind the firm if it was done in the name of the firm, 
and there be evidence that it was done under its express or im- 
plied sanction, (c)^ But if partnership security be taken from 
one partner, without the previous knowledge and consent of the 
others, for a debt w'hich the. creditor knew at the time was the 
private debt of the particular partner, it would be a fraudulent 
transaction, and clearly void in respect to the partnership, (d) 
So, if from the subject-matter of the contract, or the course of 
dealing of the partnership, the creditor was chargeable witii con- 
structive knowledge of that fact, the partnership is not liable, {e)^ 
There is no distinction in principle upon this point betw'een 


(o) Doui'al V. Cowles, 6 Day’s Kop. 511. 

(//) Van Ueimsdyk v. Kane, I Gall. Hep. 630. 

(c) Ex parte Teele, 6 Vesey, 602. 

(d) Arden v. Sharpe, 2 Esp. N. P. 524. Shirreff v, Wilks, I East’s Rep. 48. Ex 

parte Bonbonu.s, 8 Ve.sey, 540. Livingston v. Hastie, 2 Gaines’s Hep. 246. Lansing 
V. Gaine & Ten Eyck, 2 Johns. Rep. 300. Bdird v, Cochran, 4 Serg. & Kawle, .397. 
Chazournes v. Edwards, 3 Pick. 5. Cotton t*. Evans, 1 Bev. & Battle, Eq. C. 284. 
Spencer, J., Dob v, ilalsey, 16 Johnson, 34, 38. Frankland v. M’Gusty, 1 Knapp, 
301, 306. Story on Partnership, ^ 130-133. * 

(e) Green v. Deakin, 2 Starkie’s N. P. 347. Now York Firemen Insurance Com- 
pany V, Bennett, 5 Conn. Hep. 574. 

1 But see Babcock V. Stone, 3 McLean’s B. 172. 

3 Or if the note into the hands of an Innocent indorsee. Duncan v. Clark,' 2 Bicb. R. 
687. Freeman v. Boss, 16 Geo. 262. See. Elliott v. Dudley, 19 Barb. 826. If there be no 
express or implied sanction before the paper was made, no independent consideration is 
required to suppoft a subsequent ratification and promise by the other members of the 
firm to pay the note. Commercial Bank v, Warren, 16 N. Y. 677. 

4 King V. Faber, 22 Penn. 21. Goode ». McCartney, 10 Tex. 193. In Cooper v. McClur- 
kim, 22 Penn^ 80, it was beld^hat the holder of a bill of exchange, put into circulation by 
cnie pail^fir and negotiated to the holder by a broker bond Jide, ought to have inquired ro- 
epebting the bill; and that the other partner might defend a suit upon it against himself by 
showing that the bill was not made in the coursh of the partnership business. 
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general and special partoersfaipsi and the question, in all eaiN^s/ 
is a question of notioe, express or constructive. All partnerships 
are more or less limited. There is none that embraces, at the 
same time, every branch of business; and when a person deals- 
with one of the partners in a matter not within the scope 
*"43 of the . partnership, the intendment of law * will be, unless 
there be circumstances or proof in the case to desbroy the 
presumption, that be deals with him on his private account, not- 
withstanding the parMership name be assumed, {a) ^ The con- 
clusion is otherwise if the subject-matter of the contract was 
consistent with the partnership business ; and the defendants in 
that case would be bound to show that the contract was out of 
the regular course of the partnership dealings. (6) When the 
business of a partnership is defined, known, or declared, and the 
company do not appear to the world in any other light than the 
one exhibited, one of the partners cannot make a valid partner- 
ship engagement, except on partnership account. There must 
be at least some evidence of previous authority beyond the mere 
circumstance of partnershij), to make such a contract binding. 
If the public have the usual means of knowledge given them, 
and no. acts have bethi done or suffered by the partnership to 
mislead them, every man is presumed to know the extent of the 
partnership with whose members he deals ; and when a person 
takes a partnership engagement, without the consent or author- 
ity of the firm, for a matter that has no reference to the business 


(a) Kx parte Agucc, 2 Cox, 312. Livingston v. Roosevelt, 4 Johns. Rep. 251, 277, 
278. Spencer, J., Dob v. Halsey, 16 Johns. Uep. 38. Foot vp Sabin, 19 Ibid. 154, 
Laverty v. Riirr, 1 Wendell, 529. IT. S. Bank v. Biimey, 5 Mason, 176. Davenport 
V. Runlctt, 3 N. H. Rep. 386. Thicknessc v. Broinilow, 2 Crorapt. & Jerv. 425-435, 
The presumption of fraud in the creditor taking partnership security or credit from 
one partner for his private debt, may be rebutted, but the burden of proof rests on the 
creditor. Frankland r. M’Gusty, 1 Knapp^s Cases, 305. Ganseyooft v, Williams, 
14 WendelVs R. 133. Story on Fartnersiiip, § 133. Mauldin v. Branch Bank, 2 
Alai). R. N. S. 502, 512.a ^ 

(5) Doty V. Bates, 1 1 Johns. Rep. 544. , 


1 Miller v. Hines, 16 Geo. 197. * 

Minor r. Gaw, 11 S. & M. Rep. 322. Clay v, Cottrell, Jj3 Penu. 408 i If one partner 
offsets against bis own debt a demand duo to the firm, the firm can maintain no action ai 
law for toeir debt, the creditor of the purtuer having acted in good faith. Homer «. Woody 
11 Cush. 62. , 
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of the firm, and is not within the scope of its authority or ij|s 
regular course of dealing, he is, in judgment of lawj guilty of 
a fraud, (a) It is a well established doctrine, that one partner 
cannot rightfully apply the partnership funds to discharge his 
own preexisting debts, without the express or implied assent of 
the other partners. This is the case even if the creditor had no 
knowledge at the time of the fact of the fund being partnership 
property. (6)^ The authority of each partner to dispose of the 
partnership funds, strictly and rightfully extends only to the 
partnership ^ business, though in the case of bond fide pur- 
chasers, without notice, for a valuable consideration, the part- 
nership may, in certain cases, be bound by the act of one 
partner, {c) 

But if the negotiable paper of a firm be giveif by one partner 
on his private account, and that paper, issued within the general 
scope of the authority of the firm, passes into the hands of a 
bona fide holder, who has no notice, either actually or construc- 
tively, of the consideration of the instrument or if one partner 
should purchase, on his* private account, an article in which 


(<i) Abbott, Ch. J., and Baylcy, J., Sandiland!? v. Marsli, 2 Bam. & Aid. 673. 
Dickinson v. Valpy, 1 Lloyd & Wclsby, 6. C. 10 Bam. & Cress. 128. Living- 
ston V. Roosevelt, 4 Johns. Rep, 278, 279. Crosthwait u. Ross, 1 Humphrey’s Tcnn. 
Rep. 23. Story on rartnershi^D, §§ 112, 130-133. 

(h) Rogers V. Batchelor, 12 Peters’s R. 229. Dob u. Halsey, 16 Johnson’s R. 34. 
Evernghim o. Ensworth, 7 Wendell, 326. The true principle, says Mr. Justice Story, 
(on Partnership, p. 212, note,) to be extracted from the authorities Is, that ono partner 
cannot apply the partnership funds or securities to the discharge of his own ])rivatc 
debt, without their consent j and that, without their consent, their title to the property 
i.s not divested in favor of such separate creditor, whether he knew it to be partnership 
property or not. His right depends, not upon his knowledge that it was partnership 
property, but upon the fact, whether the other partners had assented to such disposb 
tiou' of it or not. 

(c) Ex parte Goulding, before Sir John Leach, and confirmed on appeal by Lord 
Lyndhurst, Collyer on Partnership, 283, 284. Dob u. Hafsey, 16 Johns. 34. Evern- 
ghim V, Ensworth, 7 Wendell, 326. Rogers u. Batchelor, 12 Peters, 221. Story on 
Partnership, p. 205. 


1 Halstead v, Shi^pard, 28 Ala. 668. Buck ». Moseley, 24 Miss. 170. Tutt v. Addams, 
24 Missouri, <3 Jones,) 180. « * 

® The authority t6 make the paper may be shown by the consideration beneficial to the 
firm, and by its cours6 of dealing in roferoiieo to other such bills. Fant e. West, 10 Rich. 
Law, (S. 0.) 140. 

VOL, III. 
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*44 the firm dealt, or which had an immediate * connection 
with the business of the firm, a different rule applies^ and 
one which requires the knowledge of its being a private, and ndt 
a partiuirship transaction, to be brought home to the claimant. 
These are general principles, which are considered to be weH 
established in the English and American jurisprudence, (a) 

. With respect to the power of each partner over the partner- 
ship property, it is settled, that each one, in ordinary cases, and 
in the absence of fraud bn tlie part of the purchaser, has the 
complete jus disponendi of the whole partnership interests, and 
is considered to be the authorized agent of the firin.^ He can 
sell the effects, or compound or discharge the partnership debts. 
This power results from the nature of the business, and is indis- 
pensable to the safety of the public, and the successful operations 
of the partnership. He is an agent of the whole for the purpose 
of carrying on the business, (b) A like power in each partner 


(a) Kifllcy v, Taylor, 13 East’s Rep. 175. Williams v. Thomas, 6 Esp. N. V. 18. 
T.iord Eldon, ICx parti* Pccic, 0 Vesey, 604, ami Ex jiarte Bon bon us, 8 Vesey, 544. 
Arden v, Sharpe, 2 Esp. N. P. 524. Wells v, Masterman, Ihid. 731. Bond v. Gib- 
son, 1 Campb, N. P. 185. Usher v. Danncey, 4 Ibid. 97. Livingston ?;. Roosevelt, 
4 «loIms^. Rt'p. 251, 265. New York Firemen Insurance Company t?. Bennett, 5 Conn. 
Rep. 574. Rogers v, Batchelor, 12 Peters, 221. 

(h) Farx v, Ilanhiiry, Cowp. Rep. 445. Best, J., in Barton v. Williams', 5 Bam. 
& Aid. 395. Pierson v. Hooker, 3 Johns. Rep. 68. It is a point not quite .settled, 
whether one partner, without the knowledge or consent of his copartner, though 
under proper circumstances, may not assign over ull the partnership effects and 
credits in the name of the firm, to pay the debts of the firm, and where all the cred- 
itors are. admitted to an equal participation, the conclusion is that ho may. Harrison 
V. Sterry, 5 Cranch, 289. Mills v. Barher, 4 Isay’s Rep. 428. Lamb v. Durant, 
12 Mass. Rep. 54. Pothier, Traitd du Con. de Soc. Nos. 67, 69, 72, 90. Robinson 
V. Crowder, 4 M’Cord’s S. C. Rep. 519. Hodges v, Harric, 6 Pick. 360. Deckard 
V, Case, 5 Watt’s Rep. 22. Hitchcock v. St. John, I Hoffman’s Ch. R, 511. Ander- 
son V, Tompkins, 1 Brock. R. 456. He may give a preference to one creditor over 
another ; though, whether it might be made to a trustee for that purpose, ngaiust the 
knowu wishes of the copartner, so as to terminate the partnership, was left an unsettled 
j)oint in Egberts u. Wood, 3 Paige, 517. Some doubt expressed in Pcarpont v. Gra- 


1 Boswell r. Green, 1 Putchor, 390. Western Stage Co. Walker, 2 Clarke (la.) 604. 
One partner has no authority to consent to an order for a judgment in an action against 
himself and a copartner. Harabidge v. De la Crou(ic, 8 M|n. G. & Scott’s R. 742. Mor- 
gan «. Richardson, 16 Mis. 409. Binney v, Le Gal, 19 Barb. 592. See Grier v. Hood, 
25 Penn. 480. Nor to submit a matter to arbitration. Ibid. p. 746. ’Stead e. Salt, 8 Bing. 
101. See sqpra,' vol, ii. p. 617, n. (1.) Harrington v. Higham, 18 Barb. R. 660. 
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exists in respect to purchases on joint account; and it is i^o 
matter with what fraudulent views the goods were purchased, 
or to what purposes Aey are applied by the purchasing partner, 
if the seller be clear of the imputation of collusion. A sale to 
one partner, in a case within the scope and course of the 
partnership business, is, in judgment of law, *a sale to *4^ 
the partnership, (a) But if the purchase be contrary to a 

ham, 4 Wash. C. C. R. 232. But that point was afftrwards settled in Havens v, 
Hussey, 5 PaijAe, 30 ; and it was decided, that there was no implied authority in one 
partner, without the consent of the otliers, to appoint a trustee for the partnership, by 
a general iissigntncnf of the partnership efiects for the benefit of creditors, and giving 
preferences. Such an assignment would be illegal, inequitable, and void. The other 
copartners have a right to parti(‘ipate in the selection of the trustee, and in the cred- 
itors to bo preferred.^ Hitchcock v. 8t. John, 1 Hoffman’s Ch. R. 516. Kirby v. 
IngcrsoH, Harrington’s Mich. Ch. U. 174. Dana v. Lull, 17 Vt. R. 390. Gibson, 
Ch. J., 8 Watts & Serg, 63, S. P. There is no small difficulty, says Mr. Justice 
Story, ill supporting the doctrine, even under qnalifications, that one partner may 
make % general assignment *of all the partnership property, so as to brealc up its opera- 
tions. Story on Partnership, § 10, and note. This I consider to be the soundest 
conclusion to be drawn from the conflicting authorities. 

(a) Willett V. Chamber.^, Cowp. Rep. 814. Rapp v. Latham, 2 Barn. & Aid. 795. 
Bond V. Gibson, 1 Carnpb. N. P. 185. Baldwin, J., 5 Day’s Rep. 515. Spencer, J., 
15 Johns. Rep. 422. 


1 Kirby v. Iiigersoll, 1 Doug. (Mich.) R. 477. In this case, the assignment gave prefer- 
ences. Whether a general assigument by one partner, of the partnership edects, for the 
benefit of the creditors, which gives no preferences, is valid, was regarded as a very diffi- 
cult question, and left undecided, in Hayes v, Heyer, 4 Sandf. Ch. K. 485. Held not valid. 
Hayes r. Heyer, 3 Santif. S. 0. R. 284, 293. See Wilson v. Soper, 13 B. Mon. 411. 

In a case free from m-fual fraud, and where the copartners were solvent, it was held, that 
an assignment of their partnership and individual property, by the partners, for the pay- 
ment of their creditors, which gave preference to certain partnership creditors, aiid also to 
certain individual creditors, was valid. It w'as declared that a partner, with tlie assent of 
his copartners, might give his individual creditors a preference over the partnership crod-' 
itors in the payment of their debts, out of his share of the partnership effects; and that 
the copartners may, by assignment, give their partnership creditors a preference over 
their individual creditors, in the payment of their debts, out of the individual property of 
the copartners. Per Walworth, Ch., Kirby v, Sjhoonmaker, 8 Barb. Ch. K. 46, 60. A 
sale by one partner to a bonA Jick purchaser, for full value, is valid, though it convey the 
whole stock. Forkner v. Stuart, 6 Gratt. 197. 

Tire general doctrine of this case is hardly consistent with that of the note (b) post^ 

p. 66, 

In the New York Common Pleas, in the case of Fisher v, Murray, (1 E. D. Smith’s 
C. P. R. p. 841,) it was held, that an assignment in trust, for the benefit of creditors, by a 
majority of the members of lan insolvent firm, was not valid. And it was said that to 
support such, an assignment by one partner or any number short of the whole, it must be 
shown that it was iiiade under circumstances that rendered it impossible to consult the 
other partners. See, farther, Mabbett v. White, 2 Kern. 442. Kemp e. Carnley, 8 Duer, 1. 
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* 

stipulation between the partners, and that stipulation be made 
known to the seller, or if, before the purchase or delivery, one 
of the partners expressly forbids the same on joint account, it 
has been repeatedly decided, that the seller must show a subse- 
* quent assent of the other partners, or that the goods came to 
the use of the firm, (a) ^ This salutary check to the power of 
each partner to bind the firm, was derived from the civil law. 
In re pari poHorem cansam esse prohibentis constat, {b) It has 
. been questioned, howdVerJ whether the dissent of one partner, 
where the partnership consists of more than two, wjll affect the 
validity of a partnership contract in thti usual comrse of business, 
and within the scope of the concern, made by the majority of 
the firm. The efficacy of the dissent was, in some small degree, 
shaken by the Court of Exchequer, in Rooth v. Qum ; {c) and 
in Kirk v. Hodgson^ (d) it was considered that the act of the 
majority, done in good faith, miist govern in copartnership busi- 
ness, and control the objection of the minority, unless spTecial 
provision in the articles of association be made to the contrary. 
But this last decision related only to the case of the manage- 
Ihieut of the^ concerns of the partners among themselves, 

and to that it is to be confined, (e) The weight of authority is 
in favor of the power of a majority of the firm, acting in good 
faith, to bind the minority in the ordinary transactions of the 
partnership, and when all have been consulted. (/) ® It seems, 


a) Willis w. Dyson, 1 Sturkic’s N. P. 164. Galway v. Matthew, 1 Carnpb. N, P. 

10 KasCs Rep. 264, S. C. Leavitt v. Peek, 3 Conn. Rep. 124. Gow on Part- 
ner.‘iliip, 48, 49, 54-56. Feijrlcy v. Sponebeyer, 5 Watts & Serg. 566. 

(h) Dig. 10, 3, .28. Polhicr, Traitc du Con. de Soc. No. 90. 

(c) 7 Price’s Rep. 193. 

[d) 3 Johns. Ch. Rop. 400. 

(c) I'lie rule of the common law was, that in associations of a public or general 
nature, the voice of the majority governed, but in private associations the majority 
could not conclude the minority. Co. Litt. 181, b. Viner, tit. Authority. Living- 
ston V, Lynch, 4 Johns. Cli. R. 573, 597. See Story on Partnership, § 125. 

( /') (,^oiist V. Harris, Tfinicr & Russ. 517, 525. Collyer on Partnership, 105. 
Story oil Part. § 123, and notes. 


1 Tt has been hel<l, that each partner may hind the firm within the scope of the partner- 
ship l>u.^inos.<«, though the other partner objects to the tranisaction. Wilkins v, Pearce, 
b 1)011 io's R. 541. See S. C. 2 Oomst. U. 469. The case seems to have been decided upon 
a different ground in the Court of Appeals. 

2 Johnstou V. button, 27 A\la. 245. Western Stage Co. v. Walker, 2 Clarke (la.) 504. 
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also, to be the better opinion, that it is in the power of any one 
partner to interfere and arrest the firm from the obligation of an 
inchoate purchase which is deemed injurious, (a) This is the 
rule in ordinary cases by the civil law, and in France ;(&) 
and yet, if by the terms of the partnership, .the * manage- *46 
ment of its business be confided to one of the partners, ^ 
the exercise of his powers in good faith will be valid, even 
against the will, and in opposition to the dissent of the other 
members. (^;) • # 

A partner may pledge, as well as sell, the partnership effects, 
in a case free from collusion, if done in the usual mode of deal- 
ing, and in relation to the ttade in which the partners are en- 
gaged, or when the pawnee had no knowledge that the property 
was partnership property, {d) ^ But this principle does not ex- 
tend to part-owners engaged in a particular purchase ; for they 
are regarded as tenants ki common, and no member can convey 
to the pawnee a greater interest than he himself has in the 
concern, (c) And if one partner acts fraudulently with strangers 
in a matter within the scope of the partnership authority, the 
firm is, nevertheless, bound by the contract.^ The connection 
itself is a declaration to the world of the good faith and in- 
tegrity of the members of the association, and an implied under- 
taking to be responsible for the acts of each within the compass 
of the partnership concerns. (/) 


(a) Willis V. Dyson, 1 Starkic, 164. Leavitt y. Peek, 3 Conn. Rep. 124. 

(b) Dig. 10, 2, 28. Pothier, de Socicte, n. 87 to n. 91. Story on Part. §§ 124, 427. 

(c) Pothier, Traiie dii Con. de Soc. Nos. 71, 90. This is also the rule in Louisi- 
ana. Code, art. 2838, 2839, 2841. 

{d) Raba v, Ryland, Gow’s N. P, 132. Tapper v, Haythorne, in chancery, re- 
ported in a note to ilie ea.se in Gow. 

(c) Barton v, Williams, 5 Barn. & Ajd. 395. 

(f) Willet V. Chambers, Cowp. Rep. 814. Rapp u. Latham, 2 Barn. & Aid. 795. 
Longman w. Polo, Danson & Lloyd, 126. llond v. Gibson, 1 Campb. 185. Hume 
V. Bollaiid, I Ryan & Moody, 371. 6 Barn. & Cress. 561. M. & M. Bank v. Gore, 


1 But if the sale by the partner was, within tlie knowledge of the vendee, a fraud upon 
the partnership, the vendee will hold the partnership effects as a trustee for the firm. 
Croughton v.^Forrest, 17 Mis. 131. A sale by a partner of his interest in the firm docs 
not i)ass his own debt to the ^m. Van Scoter r. Lell'erts, 11 Barb. R. 140. 

2 Hawkins v. Appleby, 2 Sandf. (Law) R. 421. Babcock v. Stone, 8 McLean’s R. 172. 
Duncan ». Clark, 2 Rich. B. 687. But one partner is not liable for the consequences of 
sin ilk^al contract made by a.notlier partner# Hutchins v. Turner, 8 Humph. R. 416. 
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(5.) How far by guaranty! 

It was formerly understood that one partner might bind bis 
copartners by a guaranty, or letter of credit, in the name of the 
firm ; (a) and Lord Eldon, in the case Ex parte Oardomi(b) 
considered the point too clear for argument. But a difibrent 
^.'rirjciple seems to have been adopted ; and it is now held, both 
in England and in this country,* that one partner is not au- 
thorized to bind tlie partnership by a guaranty of the debt 
*47 *of a third perion,* without a special authority for that 
purpose, or one to be implied from the common course of 
the business, or the previous course of dealing between the 
parties, unless the guaranty be hfterwards adopted and acted 
upon by the firm. The guaranty must have reference toi the 
regular course of business transacted by the partnership, and 
be confined to advances made or credit given to the partnership 
as then constituted, and not extended to new advances or cred- 
its, after a change of any of the original partners by death or 
retirement, and then it will be obligatory upon the company ; 
and this is the principle on wliicli the distinction rests, (c) The 


15 Mush. 75. lladfield Jameson, 2 Muiif. 53. But a tort, or even a fraud, 
eomniiried by one of the pannors, will not bind the partnership, if it be not in the 
mutter of i-uiitruct, and tliero be no purueij)ation in it. Parsons, Ch. J., Pierce v, 
Jui ksoii, 0 Mass. Rep. 245. Sherwood Marwick, 5 Greenleaf, 295.*^ There are 
ex< cpii()iis, however, to this rule. Partners are responsilde for the tortious acts of a 
copartner in the prosecution of the copartnership business, as well as for the tortious 
acts and negligences of their servants, and a partner himself may sometimes act in 
that capacity. Moreton r. llardevii, 4 Jiarii. & Cress. 223. Attorney-General v. 
Strnny forth, Banbury's Uep. 97. CoUyer on Partnership, 2.52-254, 296, 297, 305, 
306, 307. Story on Partnership, 257-260. But the servant must be employed by one 
of them in the prosecution of the business of the partnership. Walaiul v. Elkins, 
I Sturkie’s N. P. Rep. 272. Bostwick i>. Champion, 11 Wendell, 571. 

(cr) Hope V. Gust, cited iu 1 East's Rep. 53. 

(6) 15 Vescy, 286. 

(cj Duncan v. Lowndes, 3 Campb. N. P, 478. Sandilands d. Marsh, 2 B. & Aid. 
673. Crawford w. Stirling, 4 Esp. N. P. 207. Sutton and M’Niekle v. Irwine, 12 Serg. 
& Uawle, 13. Ex parte Nolle, 2 G. & Jameson, 295. Hamill r. Purvis, 2 Penn.’ Rep. 
177. Story on Partnership, ^ 127, 245, 251, Civmer v. lliggiiistm, 1 Mason, R. 323. 
Myers v. Edge, 7 Term R. 254. Strange v. Lee, 3 East's K, 490. Weston v. Bar- 


' Andrews r. Planters’ Bank, 7 S. & M. Rep. 192. Sweetser v. French, 2 Cush. 309. 

« CooiTicr r. Bromley, 12 Lag. L. & t:q. 307. See, also, Lloyd v. Beilis, 37 Id. 545} State 
V. Neal, 7 Post. 181. 
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same general rule applies when one partner gives the copart- 
nership as a mere and avowed surety for another, without the 
authority or consent of the firm ; for this would be pledging the 
partnership responsibility in a matter entirely unconnected with 
the partnership business, (a) 

(6.) How far by deed. 

Nor can one partner charge the firm by deed, with a debt, 
even in commercial dealings. It wou|fl be inconsistent with * 
technical rules, and contrary to the general policy of the law ; 
for the execution of a deed requires a special authority ; and 
such a power has been deemed by the English courts to be of 
dangerous tendency, as it would enable one partner to give to a 
favorite creditor a mortgage or a lien on the real estates of the 
other partners, (b) But one partner, by the special authority of 
his copartners under seal, and if in their presence, by parol au- 
thority, may execute a deed for them in a transaction in which 
they were all interested. It amounts, in judgment of law, to 
an execution of the deed by all the partners, though sealed by 
one of them only ; and this is the case, if the other partiKJrs, by 
assent or acts, subsequently ratify the deed, (c) The general 
doctrine of the English law on this poiiit has been clearly 


ton, 4 Taunton, G73, 0S2. FcinberU)!! v. Oakes, 4 Hubs. 11. 154. Dry v, Davy, 10 
Adolpli. & Ellis, 30. 

(«) Foot u. Sabin, 19 Johns. Rep. 154. New York Firemen Insurance Com(lany 
V. Bennett, 5 Conn. Rep. 574. Laveriv v. Buvr, 1 Wend. R. 531. See also the sitinc 
point, 7 Wend. 158. 14 Id. 146. 15 Id. 364, Andrews v. Planters' Bank, 7 Smedcs 

& Marshall, 192.^ 

(h) Collyer on Part. 308-312. McNaughten v. Partridge, 11 Ohio U. 223. A 
custom-house bond for duties given by one partner will not bind the tirin. Metcollc 
V. Rycroft, 6 M. & Selw. 75. Elliot v. Davis, 2 B. & Pull. 338. T4ic Act of Congress 
of 1st March, 1823, c. 149, sec. 25, has, however, rendered such buiuls, given in this 
country, binding upon the firm. Harrison v. Jackson, 7 Term Rep. 207. Montgom- 
ery V. Boone, 2 B. Monroe, 244. Turbeville v. Ryan, 1 Humphrey’s Term. R. 113. 
Story on- Partnership, § 117. 

(cj Ball V. Dunstervillc, 4 Term Rep. 813. WilliamS v. Walsby, 4 Esp. N. P. 220. 
Steiglitz u, Egginton, I Holt’s N. P, 141. Brutton v. Burton, 1 Cliiity’s Rep. 7U7. 
Swan V, Stedman, 4 Metcalf R. 548.*-* 


* Langan v. Hewett, 13 sfdc M. 122. Rollins v. Stoveus, 81 Me. 454. lint the authority 
or eouseut of the firm may be shown by circumstances, liutler v, Stocking, 4 Sold. 40ts. 

* See Potter v. McCoy, 26 Peuu. 458, Freeman v. Carhurt, 17 tlco, 348. 
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*48 rrcognized and settled by numerous decisions in our *Amer- 
ican courts, (a) The more recent cases have very consid;- 
erably relaxed the former strictness on this subject ; and while 
they profess to retain the rule itself, they qualify it exceedingly, 
in order to make it suit the exigencies of commercial associa- 
♦fens. All absent partner may be bound by a deed executed 
on behalf of the firm, by his copartner, provided there be either 
a previous parol authority or a subsequent parol adoption of the 
act. (b) 


{a) Gerard Basse, 1 Dallas’s llej>- 119. Green r. Beals, 2 Gaines’s ilep. 254. 
Clement v. Brusli, 3 Johns. Cas. 180. Mnc-kay r. Blood^ood, 9 Johns. Kep. 285. 
Anon., 2 llayw. N. C. Kep. 99. Mills v. Barber, 4 Day’s Rep. 428. Garland v. Da- 
vidson, ;i Munf. Rep. 189. Hart v. Withers, 1 Penn. Rep. 285, Posey v. Bullitt, 1 
Blaekfia'd's Ind. Uij). 99. Skinner v. Dsiytoii, 19 Johns. Rep. .518. I Wendell, .‘J2G. 
9 Id. 489. Nnhnely v. Doherty, 1 Y'erger’s Tenn. Rep. 26. Swan v. Stedman, 4 
Metealf, 548. 

(0) Skinner w. Dayton, 19' Johnson’s R. 518. Anderson v. Tompkins, L Brock. C. 
C. Uci>. 462. Story on Partnership, H 119-122. Cady v, Shepluird, 11 Pick. 405, 
406. Bond a. Aitkin, 6 Walls & Serg. 165. In Jackson r. Porter, 20 Martin’s La. Kep, 
200, it was admitted, that where a de(!il w'as e.\ecnretl by one partner in the name of 
tlio tlrtn, parol evidence ‘was reecivuhle to show the wri/ten assent of tlie other partner. 
The ease ol Gram i;. Sctoii & Bunker, in the city of New York, (I Hall’s N. Y. Kep. 
262,) goes a great deal further, and holds that one partner may execute, in the name 
of the linn, an instrument under seal, necessary in the usual course of business, whiek 
will be binding upon the firm, provi<lcd the partner bad previous auiliority fur that 
purpose; ainrsuch aiUhorilq tieeil not be under seed, nor in tm’Uin(/f nor spccinUj/ communi- 
cated for the ,specifc parjiasCf but it may oe inf ured from the partnership itself and from the 
subsetpiuU conduct of the cojmrtmr implyiny an assent to the act. In Tennessee, the doc- 
trfte, that a suhsequent ratilicatioii or a parol authority will render valid the act of one 
partner to hind the other by deed, is rejected, as being contrary to their established 
decisions.! 'rurheville v. Ryan, 1 Humphrey, 1 13. This was adhering to the stern‘ 
doctrine of tlie cuiiitnori law, that it required a piior authority, under seal, or a sub- 
sequent rutiru atioii, under seal, to make a sealed instrument, executed by oue partner 
only, biiwling on the firm, and which doctrine has become essciuiully relaxed in the 
cotniiierciul states. 


! The ])rinciple of Gram v. Seton has been sustained in the N. Y. Court of Appeals, in 
the, case of Smith r, Kerr, .*1 Comst. R. 144, 150. But see a dictum of Baige, J., in Wor- 
riiJl V. Mmnt, 1 Sekl. 229, in which he confined the cases in wdiich a parol authority or 
ratilicatioii is Miflielerit, to tliflt elas.s to tlie validity of which a seal is not requisite. See, 
also, I'nrvianee r. Sntherhiml, 2 Gliio (N. S.) 478. In Drumright v. Plfilpot, 10 Geo. 424, 
and MeUtaiaUI r. Eggleston, 26 Vt. 154, the d(»ctrine of Gram r. Setou is adopted. In 
Jackson v. Stanjurd, 19 Geo. 14, it was held that a deed by all the firm of land owned by 
the firm, but wliicli deed is executed by only one partner, is^efiectual to convey that jairt- 
ncr’s undivided interest. And in Ely u. Hair, 16 B. Mon. (Ky.) 230, it was held that a deed 
of trust executed by one copartner, with the knowledge and assent of the other, is valid 
^ithoiit a subsecpient ratification. 
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One partner may, by deed, execute the ordinary release of a 
debt belonging to the copartnership, and thereby bar the jSrm of 
a right which it possessed jointly. This is witliin the general 
control of the partnership funds, and within the right which 
each partner possesses, to collect debts and receive payment, 
and to give a discharge. The rule of law and equity is tffe 
sarhe ; and it must be a case of collusion for fraudulent pur- 
poses, between the partner and the debtor, that will destroy the 
effect of the release, {a) A release *by f)ne partner, to a 
* partnership debtor, after the dissolution of the partner- *49 
ship, has been held to be a bar of any action at law 
against the debtor, (ft) So also in bankruptcy, one partner 
may execute a deed, and do any other act requisite in proceed- 
ings in bankruptcy, and thereby bind the partnership. This is 
another exception to the general rule, that one partner cannot 
bind the company by deed, (c) Nor can one partner bind the 
ifirm by a siibniission to arbitration, even of matters arising out 
of the business of the firm. The principle is, that there is no 
implied ;,ftutliority, except so far as it is necessary to carry on 
the business of the firm, {d) It would also go to deprive the 
other parties of their legal rights and remedies in the ordinary 
course of justice, (e) 


(a) Tooker’s cailR. Co. 68. Ruddock’s case, 6 Co. 25. Lord Kenyon, in Perry 
v. Jackson, 4 Stead v. Suit, 3 Bingham, 101. liuwksluiw v. I’urkins, 

2 Swanst. Rep. 539. Pierson v. Hooker, 3 Johns. Rep. 68, Bruen v. Marquund, 17 
Johns. Rep. 58. Salmon v. Davis, 4 Biuiiey, 375. Halsey v. Whitney, 4 Mason, 
206, 232. Smith v. Stone, 4 Gill & Johns. 310. 

(!>) Salmon v. Davis, 4 Binney, 375. 

(c) Ex parte llodgkinson, 19 Vesey, 291. 

(d) Stead v. Salt, 3 Bingham’s Rep. 101. Karthaus v. Ferrer, 1 Peters’s U. S. Rep. 
222. Buchanan v. Curry, 19 Johnson’s 137. Lumsden v. Gordon, cited in I 
Stair’s Institutions of the Law of Scotland, p. 141, edit, by More, 1832. Contra, 
Taylor v. Coryell, 12 Serg. & R. 243. Southard v. Steele, 3 Monroe’s R. 433. 

(c) Story on Partnership, § 114. By the civil and the French law, one partner 
cannot compromiae a suit, or submit a controversy to arbitration, without the constmt 
of his associates. Dig. 3, 3, 60. Pothier, de Socicte, n. 68, Nor can one partner 
retain attorney, with power to appear and act for the firm in an action against it, 
for this would be beyond the ordinary duties of the relationship, and would expose 
the innocent partner to judgment and execution without his knowledge or consent. 
Hambidge v, De la Crouee, 3 M. G. & S. 742. • 
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• 

(7.) IIovJ far by admissions of debt. 

The? acknowledgment of an antecedent debt by a single part- 
during the continuance of the partnership, will bind the 
firm equally with the creation of the debt in the first instance ; 
and it will take the case out of the statute of limitations, if it 
BS a cUvar and umpialified acknowledgment of the debt, (a) 
Whether any such acknowledgment, or promise to pay, if made 
by one partner after the dissolution of the partnership, will bind 
a firm, or take a case <^t 6f the statute as to the other partners, 
has been for some time an unsettled and quite a vexed question, 
in the books. In Whitcomb v. Whitings {b) it was held, that the 
admission of one joint maker of a note took the case out of the 
statute Jis to the other maker, and that decision has been fol- 
lowed in this country, (c) The doctrine of that case has even 
been extended to acknowledgment by a partner after this disso- 
lution of the partnership, in relation to antecedent trans- 
'50 actions, on the Aground that as to them, the partnershij# 
stilf continued, (d) But there have been qualifications 
annexed to the general principle ; for after the dissolution of a 
partnership, the power of the members to bind the ^nn ceases, 
and an acknowledgment of a debt will dot, of itself, be suffi- 
cient, inasmuch as that would, in effect, be keeping the firm in 
life and lictivity. (e) To give that acknowledgment any force. 


(rt) riltaru r. Foster, 1 Burn. & Cress. 248. Burleigh v. Stott, 8 Id. 36. Collyer 
on Part. 286-290. TIic same* i^rineiple applies as to the admission or misrepresen- 
tation of facl.s by one partner ndalive to a partnership transaction. Collyer on Part*, 
nersliip, 290. Story on Partnership, § 107. 

(6) Doug. Hep. 652. 

(r) Bound w. Lttthrop, 4 Conn. Rep. 336. Hunt v. Bridgham, 2 Pick. Rep. 581. 
Ward V. Ilovell, .5 Harr. & John.s. 60. Walton v. Robinson, 5 Iredell, N. C. Law 
Rop. 341. By Mass. R. S. c. 120, sec, 14, one joint promisor is not affected by the 
admission of the other. « 

(d) Wood V. Braddick, 1 Taunt. Rep. 104. Lacy v. M'Neile, 4 Dowl. & Ryl, 7. 
Cady r. Slieplierd, 1 1 Pick. 408. Austin v. Bustwiek, 9 Conn. Rep. 496. Hendricks 
V. Cum])bell & Clarke, I Bjrflcy’s S. C. Rep. 522. Simpson y. Geddes, 2 Bay’s Rep. 
.5.33. Fislicr r. Tucker, 1 M’l.^ord’s Ch. Rep. 190. Fellows v. Ghinmrin, Dudley’s 
Geo. Rep. 100. Brewster v. llardeuian, Ibid. 140. Grcenlcaf v. Quincy, 3 Fairfield, 11. 

(c) Haekicy v. Patrick, 3 Johns. Rep. .536. Walden a. Sherburne, 15 Id. 409. 
Baker v. Stackpoole, 9 Cowen, 420. Shelton r. Cocke^S Miinf. 191. Chardoii v. 
Colder, 2 Const. Rej). S. C. 685. Fisher v. Tucker, 1 M’Cord’s Ch. Rep. S. C. 177 
179. Walker v. Diiberry, 1 A”. K. Marsh. Rep. 189. Lachomettc r. Thomas, 5 Rob. 
La. R. 172. 
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the existence of the original partnership debt must be proved, 
or admitted aliunde ; and then the confession of a partner, after 
the dissolution, isr admissible, as to demands not barred by the 
statute of limitations, [a) Of late, however, the decision in 
Wh\:{comb V. Whitings has been very much questioned in Eng- 
land ; and it seeqis now to be considered as an unsound authdf^ 
ity by the court which originally pronounced it. (5) And we 
have high authority in this country for the conclusion, that the 
acknowledgment by a partner, after the dissolution of the part- 
nership, of a debt baried by the statute of limitations, will be 
of no avail against the statute, so as to take the debt out of it 
as to the other partner, on the ground that the power to create 
a new right against the partnership does not exist in any partner 
after the dissolution of it ; ^ and the acknowledgment of a debt, 
barred by the statute of liipitations, is not the mere continuation 
^of the original promise, but a new contract, springing out of 
and supj^)orted by the original consideration. This is the doc- 
trine, not only in New York, Indiana, Pennsylvania, Tennessee, 
Georgia, and Louisiana, but in the Supreme Court of the 
United * ; (c) and the law in England and in this * 51 


(a) Sraitli V. Ludlows, 6 Johns. Rep. 267. Johnson v. Beardslee, 1.5 1(1.3. Cady 
V. Shoplicrd, 11 I’ick. 400. Brisban v, Boyd, 4 Puige, 17. Groenleaf v. Quincry, 3 
ITairfitjld, 11. 

{b) Bnmdrnin v. Wharton, 1 B. & Aid. 463. Atkins v. Tf-edgold, 2 Bam. & Cress. 
23. But in Verham v. llaynall, 9 Moore’s C. B. Hep. .566, the authority of the case 
of Whitcomb v. Whiting is reinstated ; and it w^^ held to contain sound doctrine, to 
the extent that an acknowledgment within the six years, by one of two makers of a 
joint and several note, revives the debt against both, though the other had signed the 
note as a surety. Pease v. Hirst, 10 13^rn. & Cress. 122. Pritchard v. Draper, 
1 Russell & Mylnc, 191, S. P. 

(c) Bell V. Morrison, 1 Peters’s U, S. Rep. 3.51. Levy v. Cadet, 17 Serg. & Rawle, 
126. Scaright v. Craighead, 1 Penn. Rep. 135. Yandcs v. Lefavour, 2 Blackf. Ind. 
Rep. 371. Hopkins v. Banks, 7 Cowen, 650. Baker v. Stackpoole, 9 Id. 420. 
Brewster v. Hardeman, Dudley’s Rep. 138. Lambeth v. Vawter, 6 Robinson, La. 
R. 128. 2 Humph. 166, 529. Bispham v. Patterson, 2 McLean’s R. 87. In this 
last case, Mr. Justice McLean considers the English rule,* that the admi.ssion of one 


^ 1 Such is the settled law of New York. Van Keuren v. Parmclee, 2 Oomst. R. 623. 
Shoemaker v. Benedict, 1 Ke^n. 176. But see Reid v. McNanghton, 16 Barb. R. 1C8. If 
the creditors have no notice of the dissolution, a partial payment by one partner will take 
the case out of the statute. Tappan v. Kimball, 10 Fost. 136. The doctrine of the text is 
law ill Mitsumi. Pope v. Risley, 23 Missouri, (2 Jones,) 186, 
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country, scorn equally to be tending to this conclusion, (a) 
But tlicre is a distinction between an acknowledgment which 
go(‘s to create a new contract, and the declarations of a partner, 
made after the dissolution of the partnership, concerning facts 
which transpired previous to that event; and declarations of 
tnat character arc held to be admissible, (b) ^ 

If, however, in the terms of dissolution of a partnership, one 
partiK^r be authorized to use the name of the firm in the prose- 
cution of suits, he nnfy bind all by a note for himself and his 
partners, in a matter concerning judicial 4 )roceedings. (c) 

(8.) Dealing on separate account 

The business and contracts of a partner, distinct from and 
independent of the business of the partnership, are on his own 
account; and yet it is, said that oj^p partner cannot be per- 
mitted to deal on his own private account in any matter which^ 
is obviously at variance with the business of the partnership, 
and that the company would be entitled to claim the benefit of 
every such contract, {d) ^ The object of this rule is to withdraw 

partner, made after the dissolution of the partnership, and even of a payment made 
to him after the dissolution, is j»ood evidence to hind the other^ariners, to bo well 
settled and upon sound principles ; but he yields his better judgment to the contrary 
doctrine, settled f)y the weijjht of American authority. 

(а) This is contrary to a decision in North Carolina, in MTntirc v. Oliver, 2 Hawks, 
209, and recojjnized in Willis v. Hill, 2 Dev. & Battle, 234, and in Wjilton v. Robin- 
son, 5 Iredell, L. Rep. 341 ; but it may now be considered as the better and more 
niithoritativc, and perhnp.s the settled doctrine. By the Enj^Hsli statute of 9th May, 
1828, entitled “ An Act rcndcrinpj a written memorandum necessary to the validity of 
certain promises and ciipfugeinents,” it is declared, in reference to acknowledgments 
and promises ottered in evidence to take cases out of the statute of limitations, that 
Joint contractors, or executors, or administrators of any contractor, shall not be 
chargeable in respect of any written acknowledgment of his co-contractor, &c., though 
such eo'cottlraetor, his executors, &e., may be rendered liable by virtue of such new 
acknowledgincnt or promise. The like law in Mass. R. S. c, 120, see. 14. Gay v, 
Bowen, 8 Mete. R. 100. Cady v. Shepherd, 11 Pick. 400. 

(б) Parker r. Merrill, 6 (l^>enleaf, 41. Mann v. Locke, 11 N. H. Rep. 246. 

(<•) Burton v. Issitt, 5 Barn. & Aid. 267. , 

^(d) l*oihier, Traite du Con. de Soe. No. 59. Glassington r. Thwaites, 1 Sim. & 
Stii. 133. Featherstonhangh u. Fenwick, 17 Vescy, 298. Burton v. Wookey, Madd. 
&.Geld. 367. Russell v. Austwick, 1 Sim. R. 52. Fawcett v. Whitcliousc, 1 Russell 
& Myliic, 132, 148. In the ca.se from Vescy, one partner had secretly, for his own 

^ Anderson v. Lemon, 4 Seld. 286. 
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from each partner the temptation to bestow more attention, 
and exercise a sharper sagacity, in respect to his own pur- 
chases and sales, than to the concerns of the partnership 
• in the same line of business. The rule is evidently * 62 
‘ founded in sound policy ; and the same rule is applied to 
the case of a master of a vessel, charged with a cargo for a 
foreign market, and in which be has a joint concern, (a) But 
a person may become a partner with one individual of a part- 
nership, without being concerned in that^)artnership; for though 
A. & B. are mercantile partners, A. may form a separate part- 
nership with C., and the latter would have no right to a share 
in the profits, nor would he be bound for the engagements of 
the house of A. & B., because his partnership would only extend 
to the house of & C. (&) But such involved partnerships 
require to be watc‘lied with a jealous obtervation, and especially 
if they relate to the business of the same kind, inasmuch as the 
attention* of the person belonging tc^both firms might be dis- 
tracted in the conflicts of interest, and his vigilance and duty 
lit respect to one or the other of the concerns become much 
relaxed. Hartners are bound to conduct themselves with good 
faith, and to apply themselves with diligence in the business of 
the concern, and not to divert the funds to any purpose foreign 
to the trust, (c) 


benefit, obtained a renewal of the release of the promises where the joint trade was 
carried on, and the lease was held to be a trust for the benefit of iho copartnership. 
Sec in/ra^ vol. iv. 371. 

{a) Boulay Paly, Cours de Droit Com. tom. ii. 94. 

(6) Hx ffarte Barrow, 2 Kof?e’s Cases in Bankruptcy, 252. Glnssini^ton v. Thwaites, 
1 Sim. & Stu. 124, 133. Lord Eldon there refers to the case of Sir Charles Rav' 
nioiid, as containing; the doctrine. It was also the doctrine of the civil law, and is the 
law of those countries whieb follow the civil law. JStmi mei sociuSf mens sottius nonestt 
Dig. 17, 2, 20. Potliicr, Traitc du Con. do Soc. No. 91. Ersk. Inst. vol. ii. 6, 3, 
sec. 22. Bell’s Com. vol. ii. 654. Civil Code of Louisiana, art. 2842. There can 
be no doubt, said Lord Cli. J. Eyre, 1 Bos. & Pull. 546, that, as between themselves, 
a partnership may have transactions with an individual partner, or with two or more 
of the imrtiiers, having their .separate estate engaged in some Joint concern, in which 
the general partnership is not interested ; 'and that they may convert the joint prop- 
erty of the general partnership into tlie 8epajjp,te jiropcrty of an individual partner, or 
into the joint property of twa or more partners, or e amverso. See, also, Gow on Part- 
nership, p. 75. Collyor on Partnership, pp. 175-178. Story on Partnership, § 219 
(c) Stoughton V. Lynch, I Johns. Ch. Rep. 470. Long v. Majestre, Ibi«l. 305. 
iaweett v. Whitehouse, 1 Russ. & Mylne, 132. Collyer on Partnership, 96. If the 
VOL. III. 6 
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[part V. 


HI. Of the dissohitim of partnership. 

If a parlnership be formed for a single purpose or transaction, 
it ceases as soon as the business is complettid ; and nothing can 
be more natural and reasonable than the rule of the civil law, 
, that the partnership in any business should cease when 
there was an end put to the business itself, (a) If the * part- 
nership be for a definite period, it terminates of course 
when the period arrives. But in that case, and in the case in 
which the pcjriod of it.s^ duration is not fixed, it may terminate 
from various causes, whi<*h I shall now endeavor to explain, as 
well as trace the consequences of the dissolution. ♦ 

A partnership may be dissolved by the voluntary act *of the 
parti(is, or of one of them, and by the death, insanity, or bank- 
ruptcy of either, and by judicial decree, or Ijy such a change in 
the condition of one the parties as disables him to perform 
his part of the duty. It may also be dissolved by operation of 
law, by reason of w’^ar be^een the governments to which the 
partners respectively belong, so as to render the business carried 
on by the association impracticable and unlawful. (/>) 

(1.) Dissolution by the vohmtary act of cither partner. 

It is an established principle in the law of partnership, that if 
it be Without any definite period, any partner may withdraw at 
a moment’s notice, when he pleases, and dissolve the partner- 
ship. (c) The civil law contains the same rule on the subject, (d) 


piirtncrship RiiffurR loss from tlio gross iicgligciico, iinskilfnlncss, friind, or wanton 
iniscomluct of a partner, in the course of their husiness, or from a knoiiyn doviation 
from the partnership articles, he is ordin.-irily resiioiisible over to the other partners 
for all losses and damages sustained thcrehy. Maddeford v, Austwick, 1 Sira. R. 89. 
Pothier, de Societc, ii. i;t3. Story on Partnership, 1G9-173.1* 

((/) Inst. 3, 2(1, 6. Kxtimo suhjedo, tolUtur wijmtchm. Pothier, Traite du Con. de 
Soc. Nns. 140-143, illustrates this rule in his usual manner, by a number of plain and 
familiar examples. I ft Johns. Ucp. 491, S. P. 

Inst. 3, 2ft, sec. 7, 8. inniiis, h. t. 3, 26, 4. Hub. in Inst. lib. 3, tit. 26, sec. 
6. lh)thkT, TiVitednCon.de Soc. Nos. 147, 148^ 11 Vesey, 5. 1 Swanst. Rep. 
480, .'iOS. 16 Johns. Rep. 491, * 

(c) IVacook V. Pem-ock, 1ft Vesey, 49. Featherstonhaugh v, Fenwick, 17 Vesev 
298. I.ord Eldon, in 1 Swanst. Uep. 

(d) lust. 3; 26, 4. Code, 4, 37, 5. 


1 Terry v. Carter, 25 Miss. 168. 
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The existence of engagements with third persons does not pre- 
vent the dissolution by the act of the parties, or cither of them, 
though those engagements will not be aflected, ajid the partner- 
ship will still continue as to all antecedetit concerns, until they 
are duly adjusted and settled, (a) A reasonable notice of 
the dissolution might be very * advantageous to the corn- * 
pany, biit it is not requisite; and a partner may, if he 
please, in a case free from fraud, choose a very unseasonable 
moment for the exercise of his right.* sense of common inter- 
est is deerned a suflicient security against the abuse of the dis- 
cretion. (b) Though the partnership be constituted by deed, a 
notice in the gazette by one partner, is evidence of a dissolution 
of the partnership as against the party to the notice, even if the 
partnership articles require a dissolution by deed, (c) 

But if the partners have formed a partnership by articles for 
a definite period, in that case, it is said, that it cannot be dis- 
solved Without mutual consent before the period arrives, (d) 
This is the assumed principle of law by Lord Eldon, in Peacock 
V. Peacock^ {e) and in^Crawshay v. Maule^{f) and by Judge 
Washington, in Pearpont v. Graham ; {g) and yet, in Marqmnd 
v. New York Man. Company.^ {h) it was held, that the voluntary 
assignment by one partner of all his interest in the concern, dis- 
solved the partnership, though it was stipulated in the articles 
that the partnership was to continue until two of the partners 


(a) Potliier, Traiti? du Con. dc Soc. No. 150, says, that tho dissolution hy the act 
of a i)arty oiijjht to he done in good faith, and seasonably — dabfit esse facta houa fide et 
ternpestive. He states the Vase of an advantageous bargain for the paitners being in 
contemplation, and one of them, with a view to appropriate the bargain to himself, 
suddenly dissolves the partnership. A dissolution at such a moment, he Justly con- 
cludes, wpuld be unavailing. This gcner.*\l rule was also the doctrine of the civil law. 
Inst, y, tit. 26. Hig. 17, 2, 65, 4. . Homat, h. 1, tit. 8, see. 5. Code Civil of France, 
art. 1869, 1870, 1871. Code of Louisiana, art. 2855 to 2859. 2 Bell’s Com. .532, 533. 
United States v. Jarvis, Davcis’s D. C. Ilcp. 274. 

{h) 17 Vescy, 308, 309. 

(c) Doe dem.* Wuitfirnan v. Miles, 1 Starkic’s N. P. 181. Collyer on Purlnership, 
154. Story on Partnership, §271. 

(d) Gow on Partnership, 303, 305, edit. Phil. 1825. 

(e) 16 Vescy, 56. • 

if) 1 Swanst. Hep. 493. 

(ff) 4 Wash. C. C. Rep. 234. 

(A) 17 Johns, liep. 523. I Wharton, 381, 388, 6. P. 



64 OP PERSONAL PROPERTY. [PART V, 

should demand a dissolution, and the other partners wished the 
business to be continued, notwithstanding the assignment. And 
in Skinner v, Dayton^ (a) it was held, by one of the judges, (b) 
that there was no such thing as an indissoluble partnership. It 
was revocable in its own nature, and each party might, by 
* G5 giving * due .notice, dissolve the partnership as to all future 
capacity of the firm to bind him by contract ; and he had 
the same legal power, even though the parties had covenanted 
with each other that ili^ partnersliip should continue for such a 
period of time. The only consequence of such a revocation of 
the j)artnersliip power in the intermediate time, would be, that 
the partner would subject himself to a claim of damages for a 
breach of the covenant. (/;) ^ Such a power would seem to be 
implied in the capacity of a partner to interfere and dissent from 
a purchase or contract about to be made by his associates ; and 
the commentators on the Institutes lay down the principle as 
drawrt from the civil law, that each partner has a power to 
dissolve ilui connection at any time, notwithstanding any con- 
vention' to the contrary, and that thcipower results from the 
nature of the association. They hold every such convention 
null, and that it is for the public interest that no partner should 
be obliged to continue in such a partnership against his will, 
iiiasrnqcli as the comninnity of goods in such a case engenders 
discord and litigation, (d) 

The marriage of a ferne sole partner would likewise operate 


(a) 11) Johns. Hop. r>;i8. 

(/-•) Mr. Justice Platt. ' ^ 

(f) 111 liUliop .u. Breiklcs, 1 ITotFinan’s Ch. U. 534, it was considered to be rather 
doubtful whetlicr either party mi;:ht dissolve the partnership at pleasure, upon due 
notice, and yet the rule of the civil law was deemed the most reasonable. But Mr. 
Justice Story, in his Commentaries on Partnership, § 275, considers it quite unrea- 
sonable to allow a partner to dissolve the partnership sua sjmife from mere caprice, and 
to the- jiveat injury of the eoneerii, and that it oiiji;ht not to bo done, except under 
reasomihlc eireuinstniiees. See in/m, p. 61, 

(</) .1 Jffofiafem i:»sum eat ex uatura easa aocictaiis vnius diasemu totam diaaohif ut qiinm- 
vis tth iiiilio rouvinci fl, ut sot'icfas perpetuo dnraret^ nut m liceret ab ea resilire invitis ctvie- 
ris ; tamen tide Utmjmm farium contra naturam societatiSf cujtts m afternum nulla 

voitio osf, conicmnerc licet, Vinnius, in Inst. 3, 26, 4, pi. 1. Fcrrierc, Ibid. tom. v. 156. 
Di*;. 17, 2, 14. Domat, b. 1, tit. 8, sec. 5, and art. I to sl' by Strahan. 


1 Beaver v. Lewis, 14 Ark. 188. 
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as a dissolution of the partnership ; because her capacity to act 
ceases, and she becomes subject to the control of her husband ; 
and it is not in the power of any^one partner to introduce, by 
his own act, the agency of a new partner into the firm, {a) 

(2.) By the death of a partner. 

The death of either party is, facto, from the time of the 
death, a dissolution of the partnership, how'cver numerous the as- 
sociation may be.^ The personal qualities of each partner 
enter into the consideration * of the contract, and the sur- * 56 
vivors ought not to be held bound without a ilew assent, 
when, perhaps, the abilities and skill, or character and credit of 
the deceased partner, were the inducements to the formation of 
the connection, (b) Potliier says, that the representatives of the 
deceased partner are bound by new contracts made in the name 
of the partnership, by the survivor, until notice be given of the 
death, or it be presumed to have been received, (c) But Lord 
Eldon was of opinion that the death of the partner did, of itself, 
work the dissolution ; and he was not prepared to say, notwith- 
standing all he had read on the subject, that a deceased partner’s 
estate became liable to the debts of the continuing partners, for 
want of notice of such dissolution, (d) In the Rotrian law, and 
in the commentaries of the civilians, every subject connected 
with the doctrine of partnership is considered with admirable 
sagacity and precision ; but, in this iiistance, the rule was carried 
so far, that even a stipulation thai^ in the case of the death of 


(«) Nevot V. Burtiand, 4 Uuss. 260. 

(b) Pothier, Tniite du Con. do Soc. No. 146. Inst. 3, 26, 5. Viimius, h. t. Pearoo 
i\ Cjiainbcrlain, 2 Vesoy, ISon. 33. Lord EUlor), Vulliainy r. Noble, 3 Merivtile, 614. 
Crawshay y. Maulo, I Swaritit- Kep. .509, and note, Ibid. 

(o) Potliier, Truitc du Con. de JSoc. Nos. 156, 157. The Roman law also required 
notice to the siirvivirig partiiers of the death of any partner, before that event dis- 
solved the partnership. JJig. 17, 2, 6.5, 10, 

(d) Crawshay v, Collins, 1.5 Vesey, 228, Kinder v. T.iylor, cited in Gow on Part- 
nership, 2.50. Vulliarny v. Noble, 3 Merivnle, 614» The laws of Louisiana ilu not 
recofjjnize any authority in a surviving^ partner, and he cannot administer the effects 
of the partnership until duly appointed admiuistrator. Notrebe v. MeKiiincy, 6 Rob- 
inson, R. 13. 


1 The death of a special partner dissolves the partnership. Ames v. Downing, 1 Bradf. 
(N. Y.) 321. 
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either partner, the heir of the deceased should be admitted into 
the partnership, was declared void, (a) The pravision in the 
Roman law was followed by Argon, in his Institutes of the old 
French law. (6) Pothier was of opinion, however, that the civil 
^law abounded in too much refinement on this point ; and that if 
tliierc be a provision in the original articles of partnership for the 
continuance of the rights of partnership in the representatives 
of the deceased, it would be valid. (<:) His opinion has been 
followed in the*^Code Napoleon ; (r/) and in the English 
* 57 law, such a provision in the articles of partners^hip for *the 
benefit of the representatives of a deceased partner, is not 
questioned ; and it was expressly sustained by Lord Talbot, {e) 

{n) Oijr. 17, 2 , an, n 2 , no. 

(/>) Inst, uii Droit J^VaiK^roi.s, 1, 3, c. 23. 

(c) iib. nuj). No. 145. 

(d) Art. 180H. . 

{< ) Wrexlismi v. IIinMloston, I Swiniston, r)14,iiotc. Orawsliiiy u. Mnulc, 1 Swan- 
ston, .521 . (\)lly(T on I’jirt. .5, 6. Seo, also, Peareo n. Chamberlain, 2 Vosev, sen. 33 ; 
Ibiliiiain v. Shore, 9 Vesey, .500; Warner v. Cunningham, 3 Dow, 76 ; Gratz v. 
Bayar.1, li Serg, & Uuwle, 41; Seholelield v. Kiehelherger, 7 PcteiVs U. S. Uep. 
5S(». If one partner, hy will, eontiniie.s his share of stock in a piirtnoi*ship for a defi- 
nite peri(Ml, and the partnership ho continued after his death, and becomes insolvent, 
the partiKU’ship creditors have no elaiiii over the general creditors to the assets iu the 
hands ol J-he representatives of the deceased, except as to the a8.set8 vested in the 
paruiersliij) lunds. AV /jarfe Garland, 10 Vesey, 110. Pitkin v. Pitkin, 7 Conn. 
Rep. 30/. 1 iioinpson v. Andrew.s, 1 Mylue & Keen, 116. In the case of the Lou- 

isiana Hunk V. Kenner’s succession, 1 La. Uep. 384, after an extensive examination 
of the coniiiicreinl laws and u8ag<*sof Europe and the United States, it was considered 
to 1)0 a douhtlul point, whether stipulations in contrueis of partnership, that they may 
l»e <-oiitiiiued after jlie death of ’one of the partners for the benefit of the heirs, were 
binding on the latter without their coit.sciit. They were not so binding in Louisiana 
at the lime ot the adoption of the code of 1808. The better opinion is, that they are 
not anywhere ahsuliitcly binding. It is at the option of the representatives ; and if 
they do not consent, the death of the party puls an end to the partnership. If no 
notice or dissent he given, it is said that a continuation of the partnership will bo 
presuin(‘<l. l^igott v, Haglcy, M’Clcl. & Youngo, 569. Kershaw v. Matthews, 2 
Russ. (»2. Colly er on Partnership, 120-122, If the survivor carrie» on the business 
witliout tlic assent ol the representatives of the deceased partner, they have their elec- 
tion to take a share ol tin* profits or interest on the amount of theiP'sharc. Millard v. 
Kumsdell, Harrington’s Mii-h. Ch. R. 37;i.i The general principle itf, that the assets 
ol a deceased partner arc not liable for debts contracted after the testator’s death, ex- 
cept under the direction of his will, anthorizing such continuance of the trade; and 
new creditors are confined to the funds enibarked in such trade, and to the personal 


1 llcmio c. Vandever, 16 Ark. 616. 
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A community of interest still exists between the survivor and 
the representatives of the deceased partner; and those repre- 
sentatives have a right to insist on the application of the joint 
property to the payment of the joint debts, and a due distribu- 
tion of the surplus.^ So long as those objects remain to 
accomplished, the partnership may be considered as having a 
limited continuance. If the survivor does not account in a 
reasonable time, a court of chancery will grant an injunction to 
restrain him from' acting, and appoint afeceiver, and direct the 
accounts to, be taken, (a) ^ If the surviving partner bt; insolvent, 
the effects in the hands of the re|)resentatives of the deceased 
partner are liable, in equity, for the partnership debts ; and it is 
no objection to the claim that the creditor has not used due 
diligence in prosecuting the surviving partner before * his * 58 
insolvency ; for the debt is joint and several, and equally 
a charge upon the assets of the deceased partner, and against 
the person and estate^ of the survivor, (b) 


responsibility of the party who continiKJS the trade, whether as executor, lrust<*e, or 
partner, unless the testator hud, by will, bound his general assets. liurwell o. Man- 
dcvillc, 2 How. U. S. 560. 

(a) Ex parte Ituflin, 6 Vescy, 126. Hurtz v. Schnuler, 8 Vesey, .317. Ex parte 
Williams, 11 Vesey, 5. Peaciock Peacock, 16 Vescy, 57. Wilson v. (ircenwood, 
1 Swjinst. Ucp. 480. Crawshay v. Manic, Ibid. 506. Murray v. Mumford, 6 Coweii, 
441. 16 Johns. Rep, 493. 

[h) lliimerslcy v. Lambert, 2 Johns. Cb. Rep. 508. Miss SIcecli’s case, in Dc- 
vaynes v. Noble, I Merivale’.s Rep. i>39. The crcditor.s of the firm ‘may sue the sur- 
viving partner, and the repres(?niatives of the deceased partner, for payment out of 
the assets of the deceased, and without showing that the surviving parincr was insol- 
vent. Wilkinson v. Henderson, 1 Mylne & Keen, .582.* A surviving partner may 
set off a debt of the partnership against a demand against him in his own right, for 
he has the exclusive control and settlement of the busim?ss. Slipper v. Stidstoiic, 5 
Term R. 493. Craig v, Henderson, 2 Harr. Penn. R. 261.^ 


1 The fiduciary relation of trustees to cestui qm U'usts subsists between surviving part- 
ners and the ^representatives of the deceased, so far as regards the partnership accounts. 
Ogden V. Astor, 4 Saiidf. 311. 

3 Walker v. House, 4 Md. Ch. 39. 

* TheN. Y. Coutt of Appeals, in Voorhis v. Childs* Executors, 3 Smitli, (I7 N. Y.) Rep. 

354, refused to bo bound by Devaynes Noble, and considered the iloetrine of that ease to 
bo unsatisfactory; and held that the personal rcpresentalivos of a deceased partner could 
not, be joined with tlie surviving partner in an action for a partnership debt, without show- 
ing the surviving partner to be insolvent. ^ * 

* If the surviving partner lias paid more than his proportion of the firm debts, he may 
claim repayment from the estate of the deceased, equally with his separate creditors. 
Busby V, Chenault, 13 B. Mon. 664. 
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(3.) By the insanity of a partner* 

Insanity does not work a dissolution of partnership, ipso facto. 
It depends upon circumstances under the sound discretion of 
the Court of Cliaricery; But if the lunacy be confirmed and duly 
.^certained, it may now be laid down as a general rule, not- 
withstanding the decision of Lord Talbot to the contrary, that 
as partners are respectively to contribute skill and industry, as 
well as capital, to the business of the concern, the inability of a 
partner, by reason of ftinacy, is a sound and a just cause for the 
interference of the Court of Chancery to dissolve the. partner- 
ship, and have the accounts taken, arid the property duly ap- 
plied, (a) ^ 

(4.) By bankruptcy of a partner. 

Bankruptcy or insolvency, either of the whole partnership or 
of an individual member, dissolves a partnership ; and the as- 
signee's be(H)mc, as to the interest of the^bankrupt or insolvent 
partner, 1(*nants in common with the solvent partners, subject to 
all the rights of the other partners ; and a community of inter- 
est exists between them, until the affairs of the company are 
stittled.*^ The dissolution of the partnership follows necessarily, 
under those statutes of bankruptcy which avoid all the acts of 
the Irankrujit from the day of ttis bankmptcy, and from the 
necessity of the thing, as all the property of the bank- 
* 59 rnpt is vested in * his assignees, who cannot carry on 


(a) Wrcx^iam v. Iliiddleston, cited in 1 Swanst. Hep. 514, note. Sayer v. Bennet, 
1 Cox, 107. Waters v. Taylor. 2 Ves. & Bcti. 301. Jones v. Noy, 2 Mylne & Keen, 
125. Milne r. Bartlett, Atkin & Wyatt's Rep. April, 1839. See vol. ii. Icc. 41, ad 
Jineui. The ^<MU}rnl rule mentioned by Spencer, J., in 15 Johns. 57, that insanity 
works a di.NSolution of a ]iartncrship, must ho taken with the limitations in the text. 
Story on Vartriersliip, ^ 295, and notes. 


1 I^eaf V. Coles, 12 Kng. L. & Kq. 117. A decree of dissolution on the ground of lunacy, 
will not have a retrospective elVcct; not even to the time of filing the bill. Resell v, Fro- 
licli, 1 i'liiliips's Oh. K. 172. • 

An in^jnmlion of lunacy found against a partner, per se, dissolves the firm. Isler v. 
Baker, 0 Humph. U. 85. 

,2 An assigimient of partnership property for the benefit of creditors, which is void for 
wont of conformity with statute recjuireinents, will not work a dissolution of tlie partner- 
ship. Simmons v. Curtis, 41 Maine, 373. And simple insolvency, without stoppage of 
paymenf, or assignment, or any judicial process, does not work a dissolution. Siegel v. 
ChiJscy, 28 Penn. State K. 279. 
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the trade, (a) A voluntary and bond fide assignment by a 
partner of all his interest in the partnership stock, has the 
same effect, and dissolves the partnership, Tliis is upon the 
principle that a partnership cannot be compelled by the act of 
one partner to receive a stranger into an ‘•association which is 
founded on jpersonal confidence. Socii met soeiifs^ socius meHf 
non est. (b) ^ The dissolution takes place and the joint tenancy 
is severed, from the time that the partner, against whom the 
commission issues, is adjudged a banktufi#, and the dissolution 
relates back to the act of bankruptcy. The bankruptcy oper- 
ates to prevent the solvent partner from dealing with the part- 
nership property as if the partnership continued;'^ but, in re- 
spect to the past transactions, he has a lien on the joint funds 
for the purpose of duly applying them in liquidation and pay- 
ment of the partnership debts, and is entitled to retain them 
until the partnership accounts be taken, (c)^ If all the interest 
of a partner be seized and sold on execution, that fact will like- 
wise terminate the partnership, because all his share of the joint 
estate is transferred, by act of law, to the vendee of the sheriff, 
who becomes a tenant in common with the solvent partners. I 


(n) Fox V. llaiibury, Cow[). 445. Lord Eldon, ex parte Williams, II Vescy, 5. 
Wilson V. Greenwood, I Swanst. Hep. 482. Marquand v. N. Y. Man. C;Jd. 17 Johns. 
Rep. 525. Gow on •Partnership, 304-306. 

(b) Inst. 3, 26, 8. Dig. 17, 2, 20. Id. .50, 17, 47. Polhier, Traite dc Sociotc, Nos. 
67, 91. Marquand v. N. Y. Man. Co. 17 Johns. 525. Ex parte Barrow, 2 Rose, 25.5. 
Murray v. Bogert, 14 Johns. 318. Miimford v. MvKay, 8 Wendell, 442. Kingman 
V. Spun*, 7 Pick. 235. Crawshay v. Maiile, I Swanst. Rep. .509. Rodriguez v. Ilcf- 
fernan, 5 Johns. Ch. Hep. 417. Keteham v, Clark, 6 Johns. R. 144. Story on Part- 
nership, 272, 307, 308. Supra, 52, n. 

(c) Harvey v, Criekett, 5 M. & Selw. 836. Barker w., Goodair, 11 Vesey, 78. 
Diilton V, Morri.son, 17 Vescy, 193. IJlic doctrine in equity, apart from' any statutes 
of bankruptcy, is, that upon insolvency of a firm, tlie effects are considered a trust 
fund for the payment of partnership debts, ratably, and either party* may apply to 
have the funds so appropriated. A bill tiled for an account and dissolution, and the 
appointment of a receiver, by a partner, is in equity equivalent to an actual assign- 
ment, and the appointment of a receiver arrests the power to give preferences, wliich 
remains until then.* Egberts v. Wood, 3 Paige, 521. Waring v: Robinson, 1 Hoff- 
man’s Ch. R. 524. 

I Horton's Appeal, 13 Penn. dt". 

* Bankruptcy puts an cud to the right of one partner to bind the firm by an acknowl- 
edgment of a firm debt. Atwood v. Gillett, 2 Doug. (Mich.)R. 206. 

• Morgan v. Marquis, 24 Eng: L. & Eq. 394. 
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have not met with any adjudication upon the point in the Eng- 
lish law, though it is frequently assumed ; (a) but it follows, as 
a necessary consequence, from the sale of his interest, and it is* 
equivalent, in that respect, to a voluntary assignment. (6) It 
was also a rule of the civil law, that the partnership was dis- 
solved by the insolvency of onp of the members, and 
*60 an assignment of his property to his creditors, * or by a 
compulsory sale oMt by judicial process on behalf of his 
creditors, (c) 

(f5v) By judicial detree. 

Wes have seen that the partnership may be dissolved by the 
decree of the Court of Chancery, in the case of insanity. It 
may also be dissolved at the instance of a member, and against 
the (ionsent of the rest, when the business for which it was 
created is found to be impracticable, and the property invested 
liable to be wasted and lost, (rf) It may be dissolved when the 


(a) So Htatod, in Suyor v. Bennct, 1 Montagu on Partnership, note 16. 

Gow on PurtuerHlnp, 310. 

(fi) Mr. Justice Story (on Partner.sliip, §§ 311, 312,) considers it to follow, of course, 
that l\v till! sale the partnership is dissolved fo Itic extent of the right and interest levied 
on and suid. The sale suhrogates tiu; purchaser to the rights of the debtor partner, 
and ife t)eeoines a tenant in eoniniun, and not a partner. 

(<•) ilict. du lligest, par Thevenot, Dessaules, art. Soeic'id, l^os. 56, 70. A disr 
charge of one j)artner under a bankrupt coumiissLou is no discharge of tlic other; and 
the creditor can sue the other partner for the balance of his debt, notwithstanding ho 
proves his debt uiider the bankrupt commission. 2 Mau. & Sclw. 25, 444. Mans- 
lield, Cli. J., in 4 Taunton, 328. Even a release to one partner will not deprive tlic 
creditor of his remedy against the otlicr, if attended with a proviso that it should not 
affect his remedy against the other. Solly v. Forbes & EUerman, cited by liayley, J., 
in Twopenny v't, Boys u^Yuung, 3 Barn. & Cress. 208. Though an absolute technical 
release of one joint debtor releases all, yet a%nere covenant, not to sue one, does not 
so operate. 7 .IuIuls. Uej). 207. 4 Green leaf’s Kep. 421. 6 Taunton, 289. 9 Cowen, 
37. A i reditor may, therefore, unite in a petition for a discharge of one joint part- 
ner, imtUT the insolvent acts in this country, without destroying his right of action 
against a solvent j artner. A judgment against one partner, or a substitution of an 
obligation of a higher nature against a partner, extinguishes the partnership debt of 
an inferior degree. Moalc v. Hollins, 11 Gill & Johnson, ll.l * 

(d) Baring v. l)ix, 1 Cox, 21.3. 

^ A contract to discharge a retiring partner from a debt of the firm may be proved by 
express agreement, or by facts from which an agreement may be inferred. Taking a now 
security is not of it.'iclf suflicieiit. Harris v, Farwell, 15 Eng. L. & Eq. 70. See, also, Nid- 
nay t\ Harvey, 9 Gnitt. 454. 
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whole scheme of the association is found to be visionary, or 
foundc?d upon erroneous principles. (a)7 So, if the conduct of 
a partner, as by habitual drunkenness or other vices, such as 
renders it impracticable to carry on the business, or there be a 
gross abuse of good faith between the parties, the Court of 
Chancery, on the complaint of a partner, may, in its discrciiorff* 
appoint a receiver, and dissolve the association, notwithstanding 
the other members object to it. (b) But the court will require a 
strong case to be made out, before it will dissolve a partnership, 
and decree a sale of the whole concern. It may restrain a single 
partner from doing improper acts in future, or enforce the due 
observance of negative duties and obligations ; (c) but the par- 
ties, as in another kind of partnership, enter into it for better 
and worse ; and the court has no jurisdiction to make a separa- 
tion between them for trifling causes, or for fugitive or tempo- 
rary grievances, involving no permanent mischiefs, or because 
one of them is less good-tempered or accommodating than the 
other. The conduct must amount to an exclusion of one part- 
ner from his proper agency in the house, or be such as ren- 
ders it impossible to carry on the business upon the 
* terms stipulated, (cf) ^ A breach of covenants in articles *61 
which is important in its consequences, or when there has 
been a studied and continued inattention to a covenant, and to 


(a) Buckley v. Cater, and Pearce v. Piper, referred to for that purpose by Iiord 
Eldon, ill .‘1 Ves. & Bea. 181. See, also, to the same point, Reeve i-. Parkins, 2 Jacob 
& Walk. .‘190. In tlicsr **ases of a bill in chancery, for the dissolution of a partner- 
ship, all the members, however numerous, must be panics to the bill, for they all have 
an interest in the suit. Long v. Yongc, 2 Simon, 009. 

{h) Gow on Partnership, 114. 

(c) Collyer on Part. 233-240. Kemble v. Kean, 6 Simoi4( 333. Story on Part. 
$$ 224, 225. 

(9) Waters v. Taylor, 2 Ves. & Bea. 299. Goodman v. Whitcomb, 1 Jacob & 
WalL 589, 692. Collyer on Part. 236. Story on Partnership, §§ 225, 226, 229. Gow 
on Partnership, 111 , 112, 114, 116. 

1 Or when the original agreement between the partners is tainted with fraud. Hynes r. 
Stewart, 10 11. Mon. 429. Fogg v. Johnston, 27 Ala. 432. 

2 lllakeney v. Dufaur, 16 Eng. L. & Eq. 70. Blake v. Dorgan, 1 Greene, (Ta.) 537. 

It is usual to appoint a receiver, when the object of the suit is to dissolve the i)artner- 
ship; but where the object is tcecontinue the paitnership, the practice is not tt^ppoint a 
receiver; though it might be done where the acts of the defendant were likely* destroy 
the partiiei'ship. Hall v. Hall, 8 Eng. L. & Eq. 191. Roberts v. Eborhardt, 23 Eng. L. & 
Eq. 246. Speights v. Peters, 9 Gill, 472. 
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the a|)plication of the associates to observe it, will be sufficient 
to authorize the court to interfere by injunction to restrain the 
breach of the covenant,* or under circumstances, to dissolve the 
partnership, [a) The French law also allowed of a dissolution 
within the stipulated period, if one of the parties was of such 
“bad temper that the other could not reasonably live with him, 
or if his conduct was so irregular as to cause great injury to the 
society, (b) A mere temptation to abuse partnership property 
is not sufficient to ivjdUce the court to interfere by injunction ; 
but when a partner acts with gross impropriety or folly, and 
there is a strong j)robability that the safety of the firm, and the 
rights of creditors, depend upon the interference of chancery, it 
forms a proper case for the protection of that jurisdiction to be 
thrown over the concern, {c) 

In some instances, chancery wrill restrain a partner from an 
unreasonable dissolution, of the connection, and on the same 
principle that it will interfere to stay waste and prevent an ir- 
reparable mischief ; and such a power was assumed by Lord 
Apsley, in 1771, without aiiy question being made as to the 
fitness of the exercise of it. (^/) In the civil law, it was held by 
the civilians to be a clear j)oint, that an action might be insti- 
tuted by, or on behalf of the partnership, if a partner, in a case 
in which no provision was made by the articles, should under- 
take to dissolve the partnership at an unseasonable mo- 

* 62 irieiit ; * and they went on the ground, that the good of the 

association ought to control the convenience of any indi- 
vidual uiember, (e) But such a power, acting upon the strict 
legal right of a party, is extremely difficult to define, and I 

# 

( a ) Mjirsliall v . CoIitijui, 2 Jacob & Walk. 26C. 

(h) Inst, jui Droit Francois, par Argon, tom. ii. 249. 

(r) Glassingtoii v.' Tbwaites, 1 Simon & Stii. 124. Mile.s v. Thoma.s, 9 Simon, 606. 
Tilghman, Ch. 11 Serg. & Riiwle, 48. Story on Partnership, § 227. Lord Eldon, 
in Hood v . Aston, 1 Russ. R. 412, 415. Mr. Justice Story, ^ 285-292, and Coillyer 
on rartnersbip, 195, 196, have sU mined tip the whole doctrine on the causes pfoper 
for dissolution of partnership by a dcei*ee in equity. 

(rf) Chavany v . Van Sommer, cited in 3 Wood. Lee. 416, and 1 Swanst. Rep. 512, 
note. 

{e) Diff. 17, 2, 65, 5. Pothier, Traitc du Con. de Sfrc. No.s. 150, 151, 1.54. By llic 
Roman *w, says Mr, Justice Story, (Com. on Part. § 276,) a partner might, by bis 

• own' act, primarily insist upon a dissolution, which, however, would not be valid 
unless for just cause, and affirmed to be so by a court of justice. 
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should think rather hazardous and embarrassing in its exer- 
cise. 

(6.) By the inability of the parties to act. 

Pothier says, that if a partnership had been contracted be- 
tween two persons, founded on the contribution of capital Sy 
the one, and of personal labor and skill by the other, and the 
latter should become disabled by the palsy to afford either the 
labor or skill, the partnership would Be dissolved, because the 
object of it could not be fulfilled: (a) This conclusion would be 
extremely reasonable, for the case would be analogous in prin- 
ciple to that of insanity, and equally proper for equitable relief. 
The same result would arise if one of the partners had lost his 
cajiacity to act suijnris^ by conviction and attainder of treason, 
or by absconding for debt, or crime, or felony, or any state- 
prison offence, (b) • 

If the partners were subjects of different governments, a war 
between the two governments would at once interrupt and 
render unlawful all trading and commercial interctiurse, and, 
by neciessary consequence, work^^a dissolution of all commercial 
partnerships existing between the subjects of the two nations 
residing within their respective dominions. A state of war 
creates disabilities, imposes restraints, and exacts duties, alto- 
gether inconsistent with tlie continuance of every such relation. 
This subject had been largely discussed, and tin; do(;trin(^ ex- 
plicitly settled and declared by the ♦ courts of justice in New 
York. (6*) 

(7.) Chnsequences of the dissolution. 

When a partnership is actually ended by death, notice, or 
other effectual mode, no person can make use of the joint 
* property in the way of trade, or inconsistently with the * 63 
purpose of. settling the alFairs of the partnership, and wind- 
ing up the coqpern. The power of one partner to bind the firm, 
ceases immediatdy'on its dissolution, provided the dissolution 


(a) Traitd du Con. dc Soc. Nos. 142, 152, Beirs Com. vol. ii. 634, 635. 

(5) Story on Part. § 304. Whitman v. Leonard, 3 Pick. II. 177. 

(r) Griswold v. Wadtfington, 15 Johns. Ilcp. 57. S. C. 16 Johns, llcp. 438. 
VOL. HI. 7 
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be occasioned by death, or bankriiptcy, or by operation of law, 
though in cases of a voluntary dissolution, due notice is requisite 
to prevent imposition on third persons who might continue to 
deal with the firm, (a) The partners, from that time, become 
distinct persons, and tenants in common of the joint stock. One 
^;partner cannot indorse bills and notes previously given to the 
firm, nor renew a partnership note, nor accept a bill previously 
drawn on it, so as to bind it. He cannot impose new obliga- 
tions upon the firm,® or vary the form or character of those 
already existing, {h) ’ If the paper was even indorsed before 
the dissolution, and not pnt into circulation until afterwards, all 
the partners must unite in putting it into circulation, in order to 
bind them, (c) But until the piwpose of finishing the prior con- 
cerns be ae(!omplished, the partnership, as we have already seen, 
may be said, in a qualified sense, to continue;*^ and if the 

(a) Story on .l*airtTU‘rsliij), § .‘136. 

(//) Tonvy V. Bnxler, 13 Vt. li. 4.52. Woodworth y. Downer, Id. 522. But a 
retiivd imrtner nmy ^ive authority even by jmrol to ii eontiuninj^ })arti)er, who is 
win«1in;»- up tli'e eoneern, to indorse hills in the partnership name, after a dissolution 
of (he partnership. Smith v. Winter, 4 Mi.*eson & W. 454. But after the dissolution, 
one partner cannot j^ive a ro(/uont for the firm. Bnthbone v. Drakeford, 6 Bing- 
ham, 375. 

(»•) -Kilgour V. Finlyson, 1 II. Blai'ks, Bep. 1.55. Abel v. Sutton, 3 Esp. N. P. Uep. 
lOS. I^aiising v. Gaine and Ten Kyek, 2 .lohns. Uej). .300. Sanford v. Mickles, 
4 Ihid. 224. Foltz v. Pourie, 2 Desaiis. Ch. Rep. 40. Fisher v. Tucker, 1 M*Cord’8 
Ch. Kep. 173. Poignaiid v. Livermore, 17 Martin, 324. Torabeekbcc Bank w. Da- 
rnell, 5 Ma.soii, 56. Woodford v. Dorwin, 3 Vt-Ilep. 82. National Bank v. Norton, 
1 Hill’s N. Y. U. 572. Dickerson v. Wheeler, 1 Humphrey’s Tcun. 11. 51. Story on 
Partnership, § 322. 


1 ITc eannot indorse a note in the name of the firm, even to pay a /a-ior debt of the 
Humphries V. Chastain, 5 Georgia K. 166. G]as.scock v. Smith, 25 Ala. 474. Fellows r. 

yman, 33 N. 11. 351. But see Temple v. Seaver, 11 Cush. 314. Fowlo v. Harrington, 1 
Id! 146. 

A general authority to one partner, upon a dissolution, to settle the business of the firm, 
doe!< not authorize him to give a note in the name of a firm, for a firm debt, or to renew 
one given before the dis.solution. Long v. Story, 10 Mo. K. 636. Parker Cousins, 
2 Oiatt. R. 372. Lusk r. Smith, 8 Barb. 570. Hurst v. Hill, 8 Md. 399, Palmer v. 
Ibxlge, 4 Ohio, (N. S.) 21. Hamilton r. Seaman, 1 Cart. (Ind.) 185. Fowler v, Richard- 
sun, 3 Sneed, 508. Merrit v. Pollys, 16 B. Mon. 355. Sec, however, Kemp v. Coffin, 3 G. 
Greene, 190. And one partner of a firm, even ai\er dissolution, may indorse the note of 
the firm payable to himself, given before dissolution, 'rewiplo ». Seaver, 11 Cush. (Mass,) 
314. 

2 Roberts v. Eberhardt, 23 Eng. L. & Eq. 245. Mayson t>. Beazley, 27 Miss. 106. John- 
son r. Totten, 8 Cal. 843. Milliken v. Loring, 87 Me* 408. 
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object be in danger of being defeated, by the unjustifiable acts 
or conduct of any of the partners, a court of equhy will inter- 
fere, and appoint a manager or receiver to conduct and settle 
the business, {a) A dissolution is, in some respects, prospective 
only, and either of the former solvent and competent partners 
can collect and receive payment of debts due to the firm, {fff 
and adjust unliquidated accounts, and give acquittances and dis- 
charges. (c) On the dissolution by death, tlie surviving partner 
settles the affairs of the concern, and the Gtourt of Chancery will 
not arrest the business from him, and appoint a receiver, unless 
confidence be destroyed by his mismanagement or improjier 
conduct, (cl) ^ The surviving partner (or partners, as the case 
may be) is alone suable at law, and he is entitled to the 
possession and disposition of the assets, to enable * him *64 


(a) Wilson v. Gret^nwooil, 1 Swmist. Kcp. 480. Cniwslmy v. Mauh*, TOiil, 500, 528. 
Gowuii V. JenVics, 2 Ashm«ad, 296. Peacock v. Peacock, 16 Vcscy, 49, 57. A.V parte 
Bunin, 6 Vescy, 119,126. Murray v. Mum ford, 6 Co\vc!i\s K. 441. Crawsliny r. 
Collins, 15 Vcscy, 226. Story on Part. 463-470, 475, 476. A’j; Williiutis, 1 1 
VcHcy, 5. Gow on Part. 114, 231, 232, 356. Collyer on Part. 226, 240>244. After 
the dissolution, caeli partner becomes a trusfra for the others, as to the partnership 
funds in his hands, in order to eflcct a fair settlement and just distrihiitioii of the. 
effects. But if any one pays over the funds in liis j)ossession to the netinff partner, or 
general receiver of the trust, he is not liable for the insolvency of the latter, if the 
payment was not made in bad faith. Allison v, Davidson, 2 Dev. N. C. Equity 
Cases, 79, 84. 

(ft) Platt, J., 19 Johnson, 143. King v. Smith, 4 Carr. &. Payne, 108. By the 
New York statute of April 18, 1838, c. 257, entitjed “An Act for the relief of part- 
ners and joint debtors,” on the dissolution of any coparinersliij) firm, by consent or 
Otherwise, any iiidiviilual thereof may make a com|)romisc with all or any of the 
creditors, and obtain a discharge, as far as respects him.sclf only ; but sueli compo- 
sition or compromise shall not impair the right of the creditor making it to his rem- 
edy against the oilier members of the firm, nor impair the riglit of the other cojmrt- 
ners to call on such partner for his ratable proportion of such partnership debt. This 
statute provision extends equally to joint debtors, any one of wliom may compound 
for his joint indebtedness, under the same limitations. The proper remedy for one 
partneraagainst the other, is by a bill in chancery, or an action of account at law. 

(c) Fox V. Hanbury, Cowp. R. 445. Smith w. Oriell, 1 East, B. 363. Harvey v, 
Crickett, 5 M. & SMw. 336-344. 2 BelEs Com. 643. Story on Part. 328,341.* 

(d) Philips V. Atkinson, 2 Bro. Ch. Cas. 272. Evans v. Evans, 9 Paige’s U. 178. 


1 Collins 17. Young, 28 Eng. L. & Eq. 14. Butchnrt v. Dresser, 81 Id. 121, Terrell v. 
Goddard, 18 Geo. 664. Renton 17 . Chaplain, 1 Stock. 62. 

* Major 17. Hawkes, 12 111. 298. Gordon 17. Freeman, 11 Id. 14. 
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to discharge the debts and settle the concern, (a) ^ But 
relief may be had in equity against the representatives of the 
deceased partner having assets, if the surviving partner be in- 
solvent; (6) and it is now held, that a partnership contract, upon 
the death of a partner, is in equity to be considered joint and 
hfeveral, and to be treated as the several debt, of each partner, (c) 
Bach party may insist on a sale of the joint stock ; ^ and when 
a court of equity winds up the concerns of a partnership, it is 
done by a sale of the 'property, real and personal, and a conver- 


(а) Barney o. Smitli, 4 Harr. &- John.s. R. 485. Murray v, Miimford, 6 Cowen, 

441. 2 Bell’s Cura. 645. In Louisiana, the .surviving partner does not possess the 

right, until he is authorized hy I lie Court of Probates, to sue alone for, or receive 
partnership debts. Flower v. O’Conher, 7 Louisiana Rep. 194. Connelly v. Chee- 
vers, IG Id. 30. 19 Idem, 402, 404, S. P. This is an anomaly in the English law of 
partnership ; but it follows the doctrine of the French law, which will not allow the 
surviving partners, after the dissolution of the partnership, to administer the concerns 
of the partnership, nor even to receive payment of debts due to the same. They 
must apply to the courts of justice for power. Polliier, do SocitUd, n. 157, 158, 169. 
Civil Code of France, art. 1865, 1872. Story on Partnership, § 333. Code of Lou- 
isiana, art. 2852, 2853. 

(б) Simpson v. V'uiiglian, cited in 2 Vesey, 101. Jenkins v. DcGroot, 1 Gaines’s 
Cases in Error, 122. Van Rcim.^idyk v. Kane, 1 Gall. Rep. 371, 630. Iluinersley v. 
Lambert, 2 Johns. Ch. Rep. 508. Gow on Part. 368, 359. 

(c) A'^ulliamy r. Noble, 3 Mcrrivalc, 593. Wilder v. Keeler, 3 Paige, 167. A 
joint creditor may die a bill against the rejiresciitativcs of a deceased partner, though 
the survivor he not insolvent ; and if the survivor lie insolvent, he may do it without 
regard to the state of accounts as between such deceased partner and the surviving 
partners. Devayiics v. Noble, 2 Russ, ami Mylne, 495. He is not .compelled to sue 
the survivor in the first instance separately, as at law, but he must be joined in a suit 
in equity against tlio estate of the deceased partner, because interested in taking the 
account. Wilkinson v. Henderson, 1 Mylne & Keen, 582. Hevaynes v. Noble, 1 
Merivulc, 529. Sleecli’s case. Ibid. 563. Collycr on Partnership, 343-346. Sumner 
i». Pow'dl, 2 Meriviile, 37. Story on Partnership, ^ 362.’* But the doctrine in these 
latter cases of Wilkinson v. Henderson, and Devaynes v. Noble, allowing the partner- 
ship creditor to sock satisfaction out of the estate of the deceased partner, without 
regard to the partnership fund, and without first resorting to the surviving partner, 
and c.\hausting the remedies against him, or showing him insolvent, though strongly 
sanctioned by Judge Story, is pointedly condemned in Lawrence v. Trustees, &c. 2 
Denio, 577. 


^ * Rico V. Richards, 1 Busb. Eq. 277. Shields v. Fuller, 4 Wise. 102. 

* Lyman r. I.yman, 2 Paine, C. C. 11. 

* Hills V. M’Rae, 5 Eng. L. & Eq. 238. Camp, v. Grant, 21 Conn. 41. Fillyau v. Laver- 
ty, 8 Flor. 72. ContriXj Bennett v. Woolfolk, 16 Goo. 213. See Parker v. Jackson, 16 
Barb. 38. 
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siori of it into money, (a) If, however, before a sale or a settle* 
ment of the joint concern, the partner in possession of the 
capital continues the trade with the joint properly, he will do it 
at his own risk, and will be^bound to account with the other 
partner, or the representatives of a deceased partner, for tit© 
profits of the trade, subject to just allowances, (h) The good- 
will of a trade is not partnership stock. It has been decided to 
be the right of the survivor, and wiiich the law’* gives him, to 
carry on the trade, and tliat the representatives of a deceased 
partner cannot comi>el a division of it. (c) But it was after- 
wards doubted whetlier the good-will did survive, and could be 
separated from the lease of the establishment, and especially if 
the survivor continued the trade with the joint funds, (d) ^ 


(<f) Gow on Partnership, 234-237. Sir John Leach, in Fcreday v. Wijrhtwiok, 
I'liinlyn, 2fil. Collycr on Part. 146, 204-214. Crawshay v. Collins, 15 Ve.s(*y, 218, 
227. Crawshay o. Maulc, I Swnnston, 405, 506. Cook v. (>)lliugriJ{;e, Jacob’s ii. 
607. Mr. Justice Story, in his Commentaries, ^ 355, very justly prefers the English 
to the lionuin or French law on this point, where the division and distribution of 
the j)artnersliip us.sets among the partners were by valuation and lot, and in specie. 
Pig. 10, 2, 4. Potliier, dc Socicie, ii. 169 to 173. In Scotland, the English and not 
the civil law prevails. 2 Bell’s Com, 632, 633. 

{h) Brown v. Litton, 1 P. Wins. 140. Hammond v. Pouglas, 5 Vesey, 539. 
Crawshay u. Collins, 15 Vesey, 218. Fcatherstonluingh v. Fenwick, 17 Ibid. 298, 
309, 310. Sigourney r. Munn, 7 Conn. Rep. 11. The surviving partner or partners 
who collect the debts, adju.st accounts, and wind up the concern, have no compensa- 
tion for trouble or services, unless the same be stipulated.'*^ Tbe same rule applies ns 
if the original partnership had continued. Sec supra, p. 37. Story on Part. § 331, 
But. the new transactions will not bind the firm, if they ho not within the scoj)C and 
business of the original partnership, or the third person had notice of dissolution, or 
in the case of a dormant partner who had already retired. Story on Partnership, 

^ 334. 

(r) Hammond v. Pouglas, 5 Vesey, 539. Farr v, Pearec, 3 Madd. Rep. 74. Lewis 
V. Langdon, 7 Sim. R. 421. But see Crawshay v. Collins, 15 Vesey, 227, n doubt 
expressed as to the survivorship of a good-will, and that doubt overruled in 7 Sim, ^ 
R. 421. 

(d) Lord Eldon, in Crawshay v. Collins, 15 Vesey, 224, 227. The good-will of a 
business has been recognized in equity as a valuable interest. Kennedy v. Lee, 3 


1 The good-will of a t^sinoss is often a very valuable interest, and, in proper cases, the 
court will order it sold; and restrain the former owners from pursuing a business 
which would render it valueless to the purchasers. Williams «. Wilson, 4 Sandf. Ch, B. 
879. Van Dyke r. Jackson, 1 E. D. Smith, (N. Y.) 215. 

* Beatty v, Wray, 19 Penn. 616. In the case of Willett v. Blauford, 1 Hare’s R. 263, 
7* 
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The joint creditors have the primary claim upon the joint 
fund, in the distribution of the assets of bankrupt or insolvent 
partners, and the partnership debts are to be settled before any 
division of the funds takes place.^ So far as the partnership 
pspperty has been acquired by means of partnership debts, those 
debts have, in equity, a i)riority of claim to be discharged ; and 
the separate creditors are only entitled in equity to seek pay- 
ment from the ijurplus of the joint fund after satisfaction 
*65 of the joint debts. * The equity of the rule, on the other 
hand, equally requires that the joint creditors' should only 
look to the surplus of the separate estates of the partners, after 
payment of the separate debts. It was a principle of the Roman 
law, and it has been acknowledged in the equity jurisprudence 
of Spain, England, and the United States, that partnership debts 
must be paid out of the partnership estate, and jn-ivate and 
separate debts out of the private and separate estate of the in- 
dividual partner. If the partnership creditors cannot obtain 
payment out of the partnership estate, they cannot in eciuity 
resort to the private and separate estate, until private and sepa- 
rate creditors are satisfied; nor have the creditors of the indi- 
vidual partners any claim upon the partnership property, until 


Mori vale, 452, 455. By the conveyance of a shop, the good-will passes, though not 
specifically iiKMitioned. Chissum v, Dewes, 5 Russ. 29. A dcfeiuUuit may be en- 
joined from assuming the plaintiff’s name in a business concern, for the fraudulent 
purpose of imposing upon the public, and supplanting the plnintifl’ iu the good-will 
of that coiiceni, provided, the name be u.scd in such a manner as to bo cnlculated’'to 
deceive or mislead the piildic. Hogg Kirl)y, 8 Vesey, Jr., 215. Knott r. aMorgan,^, 
2 Keen’s R. 21 .‘i. Boll c. Locke, 8 l*aigo*.s R. 75, The good-will of a trade is, said 
Lord Eldon, the probability tliat the old customers will resort to the old place. But 
in Douglicrty i’. Van NOrstrand, 1 Hoffman’s Ch. li. 68, it was declared that this good- 
will was partnership [uoperty, and did not survive; and if not disposed of by consent, 
the lease and good-will would be sold like other partnership effects. See, on this 
point, Story on Partnership, § 99. 


Wigram, V. C., held, that, in taking an account between the surviving partner, who had 
carried on tlie business in part witli the capital of the deceased partner, the rule was not 
absolute that the profits should be determined by the aliquot shared of the partners in their 
lifetime, or the amount of the agreed capital, or by the lAjtual amount of capital of each 
estate, but might be affected by the circumstances of the case. 

I ^lurrill ». Neill, 8 How. U. S. 414.'^ Sheddi;. Wilson, 1 Williams, 478. Converse v. 
McKee, 14 Tex. 20. 
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all the partnership creditors are satisfied, (a) ’ The basis of the 
general rule is, that the funds are to be liable on which the 
credit was given. In contracts with the partnership, the credit 
is supposed to be given to the firm, but those who deal with an 
individual member, rely on bis sufficiency. Partnership effects 
cannot be taken by attachment, or sold on execution, to satisfy 
a creditor of one of the partners only, except it be to the extent 
of the interest of such separate partner in the effects, after settle- 
ment of all accounts. The sale is mad# subject to the partner- 
3 hip debts, n.nd is in effect only a sale of the undefined surplus^ 
interest of the partner defendant, after the partnership debts are 
paid. (6) In pursuance of this principle, it is held, that the 


(a) Wilder w. Keeler, 3 Paij^e, 167. Morgan v. ITis Creditors, 20 Martin’s L. Rc|». 
599. M’Ciilloh Dashiell, I 14rr. & Gill, 96. Payne v, Matthews, 6 Paige, 19. 
Hall v. Hall, 2 M’Cord’s Ch. 302. Bowden v. Schatzell, 1 Bailey’s, Eq. li. 360. 
Cumniaek John.son, 1 Green, N. J. Oh. R. 163. 

(/j) Ileydoii V. Heydon,-! Salk. 392. Fox v, H anbury, Co wp. 445. Wil>!on and 
Gibbs V. Conine, 2 Johns. Uc)». 280. Matter of Smith, 16 Johnson, 102. Moody v. 
•Payne, 2 Jolins. Ch. Rep. 548. Jarvis v. Hyer, 4 Dev. N. C. Rep. 367. Tappnn v. 
Blaisdell, .5 N. II. Rep. 190, For the general doctrine laid down in the text, mi, at 
large, Emcrig. Traite dcs Con. a, la Grosse, c. 12, see. 6. /jarte Cook, 2 P. Wins. 
499. West V. Skip, 1 Vescy, Sen., 456. Ex parte Elton, 3 Vesey, 238. Taylor v. 
Fields, 4 Vesey, 396. Ex parte Abell, 4 Vesey, 837. Ex parte Kensington, 14 
Vesey, 447. Ex parte Tiiilt, 16 Vesey, 193. Ch. De Saussure, in Woddrop v. 
Ward, 3 Dess. Ch. Rep. 203, and in 2 M’Cord’s Ch. Rep. 302. M’CJulloh v. 
Dashiell’s Admr. 1 Harr. & Gill, 96. Barber v. Hartford Bank, 9 Conn. Rep. 407. 
Witter V, Iviehards, 10 Ibid. 37. Pierce v. Jackson, 6 Mass. Rep. 242. Allen v. 
Wells, 22 Pick.- R. 4.'>0. Wilder y. Keeler, S Paige, 167. Lyndon Gorham, 
1 Gall. Rep. 367. Taylor v. Fields, in Exch., 4 Vescy, 396. 15 Ibid. 559, S. C. 
in uofis. Story on Partnership, pp. 516-521. This rule is said to be a rule of con- 
venience merely, and that it is a rule in bankruptcy, and not a rule of general equity. 
The rule in bankruptcy, in the time of Lord Hardwioke, {ex parte Baudier, 1 Atk. 98 ; 
Ex parte Voguel, 1 Atk. 132,) was, to permit joint creditors to prove their debts, 
under a separate commission, against one partner, or under separate commissions 
against all the partners, but only in reference to the certificate ; and the joint credi- 
tors were considered to have an equitable right to any surplus of the separate estates, 


^ Walker i?. Eyth, 26 Penn. 216. Morrison e. Kurtz, 16 III. 193. The doctrine that the 
separate credKors have a preference over the joint creditors as to the separate estates of 
the partners, is repudiated in several recent decisions. Camp r. Grant, 21 Conn. 41. 
Bardwell v. Perry, 19 Vt. 291. Emanuel v. Bird, 19 Ala. 696. But the doctrine is .strongly 
affirmed in Crockett v. Crockett, 83 N. H. 642. Whether the rule of the text is applica- 
ble in law as well as in equity, see .Jarvis v. Brooks,, 3 Fost. 186. Cleghorii v. Ins. Bunk, 
9 Geo, 319. Baker r. Wimpec, 19 Id. 87, 
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creditor of an ostensible partner, and who gave him credit as a 
single individual, not to be postponed in his attachment upon 

after jHii/ment of the sefKtratc creditors. But the joint property was distributed under a 
joint coiiiiiiissioiL Lord Tliurlow brok(5 in upon tho rule, and allowed joint creditors 
tt> 7 rove and take dividends under a ivy/ara/r commission, and held, that a commission 
of bankruptcy was an execution for all the creditors, and that no distinction ought to 
bo made between joint or.separate debts, and they ought to be paid ratably out of the 
bankrupt's property. (Ex parte Hayden, 1 Bro. Ch. 454. Kx parte Copland, 1 Cox, 
420. Ex parte Hodgson, 2 Brj. Cti. 5.) Lord Kosslyn restored Lord Hardwieke’s 
rule, (ex }Hirte. Elton, .*3 Vosey, 242; Kx jmrte Abell, 4 Vescy, 837 ;) and Lord Eldon 
also followed tlie same rule. (Ex parte Clay, 6 Vesey, 813. Ex inirte Kensington, 
14 Vescy, 447. Ex ixirie Taitt, 16 Vesey, 193.) If, therefore, there be a joint fund, 
or a solvent partner, a joint creditor is not entitled to prove his debt under a separate 
commission, y<</- the purpose of receiving a dividend, without an order in chancery. Mr. 
Justice Story, in bis full discussion of the subject, concludes that the old rule, now 
reinstated hy Lord Kosslyn and Lord Eldon, rests on as questionable and unsatis- 
factory a foundation ns any rule in the whole system of our jurisprudence, while he 
admits it is not fiow to be disturbed, ns it would be didicult to substitute arty other 
rule that would work with perfect CH|uality and equity. Story on Partnership, H '*176- 
383. For my part, 1 am free to confess, that 1 feel no hostility to the rule, and think 
that it iHf upon the whole, reasonable and just. The history of the rule and its flue- 
tuations was noted in the case of Murray v. Murray, 5 Johns. Ch. Hep. 73-77. In 
Pciinsylvaiqa tho rule has hecn discarded, after great consideration, as not being a 
general rule in equity, i>iit one founded on tlie statutes of bankruptcy ; and joint and 
separate creditors arc allowed to come in under their insolvent laws, ;wn for n 

distriiuitive share of the estate of an insolvent partner, whether the fund be a separate 
orpurtiiersbip fund. Bell r. Newman, .'i Serg. & Tlawle, 78. In tho matter of the 
Estate of Sperry, 1 Asbmead, 347. So in Georgia, a judgment creditor of a partner, 
in his individual capacity, may levy on the partnership effects, and sell his debtor’s 
undivided interest therein, without reference to the claims of the creditws of the firm. 
Ex parte Stebbins & Mason, 11. M. Charlton's Rep. 77 ; and in Vermont it has been 
held, that partnership creditors have no priority over a creditor of one of the partners, 
even as to the partiicrship effects. Reed v. Shepardson, 2 Vt. Rep. 120. In South 
Carolina, a co])artnei'sliip creditor has a right to resort cither to the [lartncrship 
property, or to the separate property of the partners. He has two funds, and may 
be eompclled by tho separate creditors of ouc of the partners to exhaust the partner- 
ship property bcfoi*c he proceeds against that of the individual partner. But the 
private creditors of a partner have but one fund, and cannot go against the partner- 
ship funds beyond the debtor’s interest in the balance left, after payment of tho 
partnership debts. Wardlaw u. Gray, Dudley’s Kq. R. 83, 113. In Massachusetts, 
the general doctrine relative to the claims of copartnership and separate ci*cditors, in 
matters of partnership is considered to be one in equity, and not at law; and it was 
decided, in Allen v. Wells, 22 Pick. R. 450, that the attachable interest of one of the 
copartners, hy a separate creditor, is tho suqdus of the joint estate remaining, after 
discharging all joint deinands upon it ; and this nece.ssjq*iLy creates a preference in 
favor of the partnership creditors in the application of tlic partnership properly. See, 
also, to .this point, Marshall, Ch. J,, in Tucker v. Oxley, 5 Cranch, 39 ; M’Culloh v. 
Dashiell, 1 Harr, & Gill, 96 ; Story’s Eq. J. 625. It is to be observed, however, that 
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the stock in trade, to another creditor, who may subsequently 
attach the same stock for a debt created equally upon the same 


Lord Rosslyn, in 3 Vosey, 240, declared the nile, as stated in the text, to be settled 
by a variety of cases, not only in bankruptcy, but upon general c(|uity. Tlic rule in 
equity is, that the joint estate is first applicable to partnersliip debts, and tliescpal^fb 
estate to the separate debts ; and the weight of authority, if not of convenience and 
equity, seems to bo decidedly in . its favor. Mr. Justice Kosc, in e:r jmrtp. Moult, 

1 Deacon & Chitty, 44, 73, S. C. 1 Montagu, 292, dciclared it to be a universal 
maxim in the administration of assets in equity, that #ie separate esiaite bhonld be 
applied in the first instance, to the separate creditors, and the joint estate to the joint 
creditors. The joint creditors must go first to the joint estate, and the separate cvedi- 
tors first to the sej>arate estate *, and if there he a surplus of the joint estate, it is ear- 
ned to the respective separate estates; or if a surplus of the separate estates, it is 
carriodjgo the joint estate. In Massachusetts, a statute in 18.38, e. 163, enacted for 
the rcaef of insolvent debtors, adopted aw the rule for distrihutiug the effects of in- 
solvent delators, that the net proceeds of the joint property should he u[>pro]>nated to 
pay the joint creditors, and the net proceeds of the separate estate of each |)a.rtncr 
should be appropriated to pay his separate debts. This is preeisel) the hitiglish rule 
in equity on the subject. 

The history and fluctuations of the remedy at law of the creditor, against the estate 
of an individual jjartner, are calculated to throw light on this vexatious subject; and 
the eases have been collected and uhly reviewed in the note of the reporter to the 
Case of Smith, in 16 Johnson’s R. 102, and still more clabonttely in art. 3, in the 
American Jurist fur October, 1841. It may be observed, siimmurilv, that before 
Lord Mansfield’s time, the rule was, that on an execution at law against a partner 
for his individual debt, the sheriff levied on all the tangible property of the part- 
nership, because it was joint and uuclivided property, and he sold only the undi- 
vided share or interest of the defendant; and the joint tenancy between the ]>artncrs 
wa.s severed by the sale, and the vendee became tenant in common with the other 
partners, without reference to the partnership accounts. To levy on tlic entire share 
of one partner, it w'os deemed necessary to seize ^\[ the effects of the partnership, and 
to restore to the other partner his share or moiety, because, hy seizing the debtor's 
share only, say a moiety, and selling that, the other partner would have a right, as a 
joint tenant, to a moiety of that moiety. Heydon v. Heydon, 1 Salk. 392. Jaeky v, 
Butler, 2 L. Rayra. 871. Bopeu. Haman, Comb. 217. Hankey v. GaiTatt, I Vesey, 
Jr. 240. hlddie u, Davidson, Doug. 650, There was a vast inconvenience and uncer- 
tainty, if nut injustice, in that practice, for it was impossible to know what was the 
value, if any, of the debtor’s interest in the partnership, until a liquidation of the part- 
nership accounts. Lord Mansfield undertook to correct this practice upon equity 
principles, and it became the doctriiie that the creditor could not take an undivided 
moiety of the partnership effects for the separate debt of that partner, without having 
regard to the partnership accounts. He could only take the interest of the debtor 
partner in the partnership etfects ; and that interest was only the share remaining due 
after the partnership debts were settled and the accounts adjusted. This principle was 
announced in Box v. Hanbu^y, Cowp. U. 445. And afterwards, in Eddie v. David- 
son, the K. B. undertook to carry into effect the equities between the parties, by 
ordering a partnership account of the partnership effects to be taken by reference to a 
master. This was afterVvards repeated, as stated by counsel in Chapman v. Koops^ 
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credit, though he should have discovered a concealed partner, 
and set up his claim as a partnership creditor, (a) ^ This claim 


»3 Bos. & Pull. 281). It was assuming equity powers in a court of law; and Lord 
EIHoii li(‘l(l, that a court of law was iiieompctcnt to take pariiicrshij) accounts, and 
tWkr'it belonged to a court of equity to take the account and ascertain what, the slieriff 
ought to havestdd. Waters v. Taylor, 2 Vcs. & Bea. 299,301. In the matter of 
Wait, I Jae. &. Walker, .’i88, it is now' considered lo he settled, that oourts of law 
cannot take purtnership accounts. Parker v. Pistor, 3 Bos. & Pull. 288. Chapman 
w. KoOjH, II). 529. Tlid SijpflJiiie'’ Court of Pennsylvauia, in M'Carty 2 ;. Krnlcn, 2 
Dallas's U. 278, followed tlic. Kiiglisli rule; but Mr. Justice Yeates, in that case, held 
to the more modern doctrine; and in Church r. Knox, 2 Conn II. .'514, the modern 
rule wus followed, though strongly opposed hy the minority of the court. The 
doctrine of moieties is now exploded, and the creditors under execution or process of 
foreign attachment, or assignees of a jiartner, or purchasers on sheriffs’ 
take only the interest of the debtor in the ]>artnership funds, suhjeri to the accounts of 
the partnership. That interest, and nut the partnership elfcets, is sold, and tliat interest 
is moivly the share found to belong to the debtor upon an adjustment in equity of the 
partnership accounts. Taylor n. Fields, 4 Vescy, 390. 8. C. 15 Vesey, .559, note. 

Goss V. Du Fresnoy, 1 Cook’s B. L. .5.39. Young v. Keighly, 15 Vcscy, 557. Lord 
Eldon, in the matter of Wait, 1 Jac. & Walker, li. 008. Pierce y. Jackson, 6 Mass. 
K. 242. Fisk v. Herrick, Ih. 271. In the matter of Smith, 10 Johnson’s K. 102. 
Winston v. Ew'ing, 1 Alab. H., N. S. 129. Scrugham r. Carter, 12 Wend. 131. 
Doner v. Stauffer, 1 Penn. U. 198. Barber v. Hanford Bank, 9 Conn. 11. 407. 
Witter V. Biehards, 10 lb. 37.- In Burrall v. Acker, in the N. Y. Court of Errors, 
23 Wendell, 600, the chancellor, in behalf of the court, declared that the interest of a 
member in partiKTshif) property might be levied upon and sold under execution at 
law, and before tlic sale the sheriff may lake a Joint possession with the other meiiihers 
of the firm, hut wlictlier he could take vjrclusive possession was left undecided. The 
Tendcc takes as a tenant in com i on, subject to the incumbrance of the partnership 
account, and tlie account may be taken in equity at the instance of any party in 
interest. Bevan r. Lewis, 1 Simons, 376. This whole suhjeet, relative lo the adjust- 
ment of partnership necounts, is properly, and ought to be exclusively, of equity juris- 
diction. The authorities and the doctrine on this subject were learnedly and ably 
discussed by Mr. Justice Cowen, in Phillips r. Cook, 24 Wendell, 359 ; and the court 
decided, that on execution at law against one of two partners, the sheriff might law- 
fully seize, not merely the moiety, but the corpus of the joint estate, or the whole, or 
so much of the entire partnership effects ns might be necessary to satisfy the execu- 
tion, and sell the intere.st of the (defendant) partner therein, and deliver the property 
sold to the purehaijer. The purchaser becomes thereby jbi tenant ia common with the 
other ])artner, and if he purchases with notice of partnership, he takes subject to an 

account between the partners, and to the equitable claims of the partnership creditors. 

% 

{a) Lord i\ Baldwin, 6 Pick. 348. French v. Chase, 6 Greenleaf, 166. 


1 Van Vnlenr. Russell, 13 Barb. 590. Brown’s Appoal, 17 Penn. 480, 
s Filley tJ. Phelps, 18 Oomi. 294. Sutcliffe r. Dohrmnn, 18 Ohio, 181. Baker’s Appeal, 
21 Penn. 76. Haskins t*. Everett, 4 Sneed, (Tonn.) 631. 
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of the joint creditors is not such a lien upon the partnership 
property, but that a bond fide alienation to a purchaser for a 


The same point was again so decided in Birdseye v, Kay, 4 ilill’s N. Y. Kcp. 161. 
But see Story on Part. §§ 261-264. Mr. Justice Story, § 264, concludes, that tho 
Bhcriir ought to be enjoined on execution at law from a sale of ilie separate interest 
the partner defendant in the partnership property, until the account he taken on a bill 
in chancery, and the share of the debtor partner ascertained ; and that the decision 
in Moody v. Payne, 2 Johnson's Ch. Rep. .548, denying the injunction, was not 
founded on the true result of the English decision^. As 1 have already oliscrvcd, the 
more ht and suitable rule of practice would seem to be, to have the adjustment of tho 
partnership account to precede the sale. But the current of the autlioriti(‘s, as I read 
them, is the other way, and they are emphatically so in New York. In the case last 
cited from Wendell, the decision in Moody v. Payne was referred to and approved. 
Mr. Justice Story himself, in a subsequent part of his Commentaric' on Partnership, 
§311, admits the established rule and practice at law to he, that on execution at law, 
the creditor of the debtor partner may seize and sell tho tangilile goods and effects of 
the jiartnership, or a part thereof, and that the sale would he good to the extent of 
the jiulgruent debtor’s right, title, and interest therein, to be afterwards adjusted. In 
the Court of Chancery in New Jersey, the chuncellor was of opinion with Judge Story, 
as respects the sale pf personal property. Cammaek u. Johnson, 1 Green’s N. J. CIu 
Rep. 163 ; while in Massachusetts, in Reed v, Howard, 2 Metcalf's Rep. 36, it was 
held that the sheriff might seize and take the whole personal property held by A. and 
B. in eominon, on process of attaclnnent against A. only, though he could only sell 
an undivided moiety on execution, and the purchaser would become a part-owner. 
If the shcrift’ was to sell the entire property on an execution against one cotenunt or 
partner, he would bo a trespasser.* Waddell v. Cook, 2 Hill’s Rep. 47. Again, in 
Moore v. Sample, 3 Ala. R., N. S. 319, it was held that the sheriff on execution 
against A. might levy on the goods of tho firm of A. & B., and take exclusive posses- 
sion, and sell the interest of A. therein, and this proceeding could only be arrested by 
equitaiile interposition. On this litigious subject Ch. J. Tindall said, in Johnson v. 
Evans, 7 Manning & Granger, 249, that the general rule of law was, that the judg- 
ment creditor of any partner might take an execution against that partner, as well his 
separate property as his share or interest in all the personal property of the partner- 
ship that was capable of being seized. The sheriff must seize the whole, the sharek 
of two partners being undivided. (Ilcydon v. Heydon, supra.) This arises from the 
necessity of the case. But taking possession of the whole, does not convey any in- 
terest on property in the other part-owner’s share. The judgment creditor becomes 
tcnaflt in common wltli tho other partner. ' The sheriff can only sell the moiety.*^ 
Jacky V, Butler, 2 Lord Raym. 871. 


1 Bates V. James* 3 Duer, 46. Walsh i;. Adams, 8 Donlo’s R. 126. In this last case, 
which was trespass against the sheriff for selling tho etiiire property, the plaintiff was 
allowed to recover the value of his proportion of the property, without regard to the sol- 
vency of the firm or the state of the accounts. 

2 In Ohio, a sale by a sheriff will be restrained, until the interest of the partner can be 
ascertained, which alone can be sold. Place v. Sweetzer, 16 Oliio R. 142. So in Illinois. 
Newhall v, Buckingham, 14 111. 406. Whether such sale would be so restrained iu New 
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valuable consideration, by the partners, or either of them, before 
judgment; and execution, will be held valid.' Upon a dissolu- 
tion of the partnership, each partner has a lien upon the part- 
nership cflects, as well for his indemnity as for his proportion of 
the surplus, (a) But creditors have no lien upon the partner- 
shf|^ ellccts for tlieir debts. Their equity is the equity of the 
partners operating to the payment of the partnership debts.^ 
Th(?se are just and obvious principles of equity, on which we 
nc(?d not enlarge, and^hey have been recognized and settled by 
a series of English and American decisions, (b) 


(a) Loifl KMon, <*.r Williams, 11 Vcscy, 5. Storj' on Partnership, 326, 
441. It liMS hoon luljudjrod, on fonsideration, in the case of Jackson v. Cornell, 
1 8iiinlfV)rirs (^h. U. 348, that on a f^eneral assignment of bis separate property by an 
individual partner, tliongh before a lien attaches by jmlginont, execution, or creditor’s 
bill, he has no right to give preferc^pcos to tlic creditors of the lirm, in exelusion of 
his in«lividual creditors.” Nor, on the other band, <*an tlie partnorsbip, by u general 
assigntneut of the partncrsliip effects, give preference to tlio creditors of the individual 
I>artTicrs o'ver those of tlie firm. All such assignments are h(dd to be fraudulent and void. 
{h) West r. 8kip, 1 Vesey, Sen. 456. /*Jx parte Rufhn, 6 Vcscy, 119. Kt parte 


Huntpsliire, was left undecided in Doww. Snj'ward, 14 N. H. R. 9, 13. But in Newman v. 
Bean, I Fost. 03, and Hill r. Wiggin, 11 Id. 292, it was bold that an action may be main- 
tained against a sherilf, v\i)o, on an execution for the debt of a single partner, seizes the 
jiartnership goods and excludes the other partners. Otherwise in North Carolina. Vann 
V. Hussey, 1 doues, 381. And see Latham v. Simmons, 3 Jones, 27. In Tennsylvania, the 
slicriff, iin an exeention against one partner, oin attach and sell only that partner’s con- 
tingent interest in the partnership stock and profits after sottlemcnt of the partnership 
aecromils. Deal v. Boguc, 20 Penn. 228. Lucas v. Laws, 27 I<1. 211. 

A Ureenwood v. Brodhead, 8 Barb. 593. Waterman v. Hunt, 2 R. I. 298. Allen v. Cen- 
ter Valley (^j. 21 Oonii. 130. But see Person v. Monroe, 1 Post. 462. 

- Thi'reiore, if the contract of partnership be such tliat the individual partners can on- 
fore.c no lien on the partnership effects for the payment of the debts of the firm, the part- 
nership creditors have no preference over individual creditors. Rice v, Baniard,20 Vt. R. 
479. Allen v. ('entre Valley Co. supra. Snodgrass’s Appeal, 13 Penn. 471. 

The same consequence folhiws where there lias been a boml file sale of the partnership 
ctfccts, without the reservation of any lien. Ketchuin v. Durkeo, 1 Barb. Ch. R. 480. 
Reese v. Bradford, 13 Ala. R. 8.37. 

This equitable princijilc of paying partnership creditors out of partnership funds, and 
individual creditors out of the private funds of the partners, applies only where neither 
the joint nor the separate creditors can reach the property of their debtors by execution at 
law. Kirby v. Schoonmuker, 3 Barb Ch. U. 46, 50. Young r. Frier, 1 Stock. 465, 

* See, however, the ease of Whitely r. May, decided in tlie Virginia C. C., U. S. Law 
Mag. p. 442, May, 1850, where a contrary doctrine is strenuously maintained. See, also, 
pp. 44, 45, ante, and notes, in Wilson r. Bowden, 8 Rich. 9, in Norris v. Vernon, Ibid. 18, 
it was held, that the nssignment by one partner of his interest in the partnership to his 
separate creditors, was valid ns against the creditors of the firm. 
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To render the dissolution safe and effectual, there * 66 
must be dfie notice given of it to the world ; and a firm 
may be bound, after the' dissolution of a partnership, by a con- 
tract made by one ^partner in the usual course of business, aild 
in the «name of the firm, with a person who contracted on the 
faith oi the partnership, and had no notice of the dissofu- 
tion. (a) ^ The principle on which this responsibility proceeds, 
is the negligence of the partners in leaving the world in igno- 
rance of the fact of the . dissolution, 'ancJ leaving strangers to 
conclude that the partnership continued, fi^id to bestow faith 
and confidence bn the partnership name in consequence of that 
belief. 

What shall be sufficient constructive or implied notice of the 
dissolution, has been a vexed question in the books. A notice 
in one of the public and regular newspapers of the city of 
county where the partnership business was carried on, is the 
usual mode of giving the information, and may, in ordinary 
cases, be quite sufficient." But even the sufficiency of that no- 
tice might be questioned in many cases, unless it was shown 
that the party entitled to notice was in the habit of reading the 
paper. Public notice given in some such reasonable way, 
would not be actual and express notice ; blit it would he good 
presumptive evidence for a jury to conclude all persons 
who have not had any previous dealings with J;he *furrn. * 67 
As to persons who have been in the habit of deding With 
the firm, it is requisite that actual notice be brought home to 
the creditor, or, at least, that it be given under circumstances 


Fell, 10 Voscj, 347. Ex parte Williams, 11 IbidTs. Ex parte Kendall, 17 ll»id. 526. 
The master of the rolls, in Campbell v, Mullett, S.Swanst. Rep. 5.51.* Ex parte 
Harris, 1 Maddock’s Rep. 583. Murray v. Murray, 5 Johns. Ch. Rep. 60. Woddrdp 
V, Ward, 3 Desaus. S. C. Rep. 203. Bell v. Newman, 5 Serg. & Rawle, 78. Doher 
V. Stauflfer, 1 Penn. Rep. 198. White w. Union Insurance Company, 1 Nott & 
M’Cord’s Rep. 5.57. ,Ridgcley v. Carey, 1 par, & McHenry, 167. M'Culloh u. 
Dashiell, 1 Har. 96. Story, J., in Hoxie v. Carr, 1 Sumner, 181, 182. 

(a) Le Roy, Bayard & Co. v. Johnson, 2 Peters’s U. S. Rep. 186. Brisban v. Boyd, 
4 Paige, 17. • 


^ "SleriAifli Follys, 16 B. Mon. 856. Grady v. Robinson, 28 Ala. 289. 
VOL. III. " 
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from which actuaf notice maybe inferred, (a) ^ If the facts are 
all found or ascertained, the reasonableness of notice may be a 
question of law for the court, and so it was held in Mowatt v. 
Howland; (b) but generally it will be a riiixqd question of law 
and fact, to be submitted to a jury under the direction %of the 
court, whether notice in the particular case, under all the cir- 
cumstances, has been sufficient to justify the inference of actual 
or constructive knowledge; of the fact of the dissolution. The 
weight of authority sfcenis now to be, .that notice in one of the 
usual advertising gazettes of the place where the business was 
carried on, .and published in a fair*and usual manner, is of itself 
notice of the fact as to all persons who have not been previous 
dealers with the partnership, (c) Nor is notice^ in fact, requi- 
site, when a partnership is dissolved by operation of law. A 
declaration of war puts an end to the continuance of commer- 
cial partnership, between subjects of the two countries, having 
each his domicil in his own country ; and such an official, sol- 


(a) Vernon v. The Manhattan Oomp:iiiy, 17 Wendell, 526. S. C. 22 Wendell, 
183. Watkinson v. Hank of Pennsylvania, 4 Wharton, 482. Mitchum v. The Bank 
of JKentucky, 9 Dana\s Kep. 166. Mauldin r. Bank of Mobile, 2 Ala. N. S. 502. 
Rowley v. Horne, 3 Bin^rhom, 2. The doctrine seems to be, that merely takinf^ a 
newspl^pc^ in which a notice is contained, is not sufficient to charge a party, for it is 
not to l>e intended that he reads the contents of all the notices in the newspapers which 
he may chance to take.'** The inference of constructive notice from suck a source was 
pretty strongly ox]¥QD^d in some of these cases. 

(ft) 3 Day’s Rep. 353. 

(c) Godfrey V. ^hrnbull, 1 Esp. N. P.371. Parkin v. Carruthers, 3 Ibid. 248. 
Gorham v, Thompson, Peake’s N. P. Cas. 42. Graham v. Hope, Ibid. 154. Lecson 
r. Holt, I Starkie’s Rep. 186. Jenkins v, Blizard, Ibid. 420. Wflliams v. Keats, 

2 Starkic’s Rep. 290. Wright v. Fulham, 2 Chitty, 121, Booth v. Quin, 7 Price’s 
Bop. 193. liunsing v. Gaine & Ton Eyck, 2 Johns. Reji. 300. Kcteham v. Clark, 
6 Ibid. 144. Graves r. Merry, 6 Cowen’s Rep. 701. Martin v. Walton, 1 M’Cord’s 
Rep. 16. Bank of South Carolina v. Humphreys, Ibid. 388. Whitman v. Leonard, 

3 Pick. Rep. 177. Prentiss v. Sinclair, 5 Vt. Rep. M9. Waikinson v. Bank of 
Pennsylvania, 4 Wharton, 482. Shurlds v. Til8on,*2 McLean, 458. 


1 Clapp V. Rogers, 2 Kern. 288. Devins v. Harris, 3 G. Greene, 186. Johnson v. I'ottcn, 

8 Cal. 343. Pope r. Risley, 23 Mis. 186. Brown v. Chirk, 14 Pcim. 469. Skannel r. Tay- 
lor, 12 La. An. 773. And it is not sufficient that the firm took the necessary steps to give 
notice, if such notice was never received. Johnson e. ToUen, 3 Cal. 348. Pago Brunt, 
18 III, 87. " 

2 Hutchins r. Bank of Tennessee, 8 Humph. R. 418< Conro v. Port Henry Iron Co. 12 
Barb. 27. Pope vt Risley, 23 Mis. (2 Jones,) 186. 
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emn act of government is notice to all the world of the most 
authentic and monitory kind, and supersedes the necessity of 
.any other, {a) 

When a single partner retires from the firm, the same 
notice * is requisite to protect him from continaed re- ' 68 
sponsibility ; and even if due notice be given, yet, if the 
retiring party willingly suffers his name to continue in tlie firm, 
or in the title of theilirm over the door of the shop or store, he 
will still be holderi. (6) But if the us^ of the name of the 
former firm be continued without his authority, and the retiring 
partner had given due notice of the dissolution of the connection, 
he is not responsible for the use of his name withflut his cbnsent 
or authority, and without any act to warrant it ; and he is not 
bound to take legal measures to- have the use of the former 
name of the firm discontinued. Persons must inquire, and know 
at th(?ir peril, who are truly designated by the firm, (c) ^ A dor- 
mant partner may withdraw xyithout giving public notice of the 
dissolution of the partnership ; for, being unknown as a partner, 
the firm Was not trusted on his account, and he is chargeable 
only for debts contracted during the time he was actually a 
partner, {d) If a partner retires without notice, he is not liable 
for a partnership*debt contracted afterwards with a person who 
never Jj;:new he vvas a partner, and when he was not so notorious 
as a partner as to raise a presumption of that knowledge, (e) 


(a) Griswold v, Waddlugton, 15 Johns. Rep. 57: 16 Johns. Rep. 494, • 

(A) Williams v. Keats, 2 Starkie’s Rep. 290. Brown v. Leonard, t Chitty’s Rep. 
120. Dolman ». Orchard, 2 Carr. & P. 104. 

(c) Newsome v. Coles,. 2 Campb. Rep. 617. Story on Partnership, § 160. 

(</) Evans v. Drummonrf5^4 Esp. N. f. Rep, 89. Armstrong v, Bussey, 12 Serg. 
& Uiiwlc, 315. Heath v. Sansom^ 1 Neville & Manning, 404, 4 B. & Adolph. 172, 
S. C. It seems to be the doctrine of the case of Evans v. Drummond, and especially 
of that of Thompson w. Percival, 3 Neville & ManiTing; 467, that if a creditor of a 
dissolved. partnership accepts fpr his debt the negotiable paper of the acting partner 
who continues the business, and who has charge of the efiects and of the settlement 
of the coricHjrn, it ig evidence of an agreement to discharge the retiring partner.^ 

(e) Carter u. Whalley, I B. & Adolph. 11. 1 Lloyd &*Wel8by, 297, S. C. Story 
on Partnership, ^ 160, n.'-* 


^ Boyd V. McCann, 10 Md. 118. 

2 See Harris t;. Farwell, 16 Eng. L. & Eq. 70. Yamell ». Anderson, U Mis. 619. 
» Cregler v. Dcfrharf, 9 Ind. S76. 
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In tlie case of an infant partner, his acts and contracts are of 
course voidable; but if on arriving at full age, the infan? does 
not disaffirm the partnership, and give notice of it to those with^ 
whom the partnership have had dealings, he will be responsible 
for subsequent debts contracted on the credit of the partner- 
slap. The ground of the rule is, that the infant acted as partner 
during his infancy, and when he comes of age he neglects 
* 69 to inform th(i world that * he is not & partner, and suffers 
it to deal undof^ nastake and delusion, (a) Having thus 
far collected and reviewtid the general principles which consti- 
tute the Jaw of partnership, and followed those principles into 
their practical details, the plan of these lectures will not permit 
me to go more minutely into the subject, or to consider the 
legal and equitable remedies which exist between partners, and 
between them and third persons in relation to the various rights 
and duties which belong to the association. The questions 
arising upon those remedies, and ^particularly in respect to the 
setthnnent of the partnership estate, in the various cases of dis- 
solution, and especially of dissolution by bankruptcy, are subtle 
and numerous. The decrees in equity under this heid abound 
with minute and refined distinctions, and they form q, compre- 
hensive and very complicated part of this branch of the com- 
mercial law. (b) 


(a) Goode V, Harrison, 5 Barn. & Aid. 147. 

{h) Among those English treatises wliieh enter more at large on the law of partner- 
shij», I would refer the student to a valuable summary of the law of partners, in the 
third volume of Mr. Chitty’s large treatise on the Laws of Commerce and Manufac- 
tures, mid the ('Joiiiracts relating tfiereto ; and, more especially, to the American edi* 
tion of Mr. (iow’s practical treatise on the Law of Par^ership, from which I have 
derived great assistance. The American editor, Mr, Ingraham, has enriched the work 
with a series of learned no*tos, in which the American cases are diligently collected, 
and the force and application o{ them ably considered ; and I think the book is to be 
prefem'd to the more recent treatise of Mr. Carey, which has nothing in particular to 
recommend it, except it be the addition of new cases,* arising since the publication of 
Mr. Gow Since the third edition of this work, a new treatise on the Law of Part- 
nership, by Mr. Collycr, apj>eared, with notes of American cases by Mr. Phillips an(| 
•Mr. Pickering, of Boston. Commentaries on the Law of Partnership, by Mr. Justice 
Story, have also been published since the fourth edition. The two last are works of 
groat merit, and the latter ])reiimincntly so, and they l^ve stated fully the principles 
• ami distinctions, and given the learning and; cases which belong to the subject. An 
able treatise on the Law of Partnership, Railway;, and other Joint-stock Companies, 
by Andrew Bisscl, was published at London, in 1847. 
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LECTURE XLIV. 

OP NEGOTIABLE 

(1.) Of the history of bills and not^s. 

It is the general opinion that the commerce of the' ancients 
was carried on v^thout the use of bills of exchange, and there 
is ho vestige of them in the Roman law. A passage in the 
Pandects (a) shows it to have been the practice with the credi- 
tor who lent money on bottomry,, or respondentia, to a foreugn 
merchant, to send his slave to receive the loan, with maritime 
interest, on the arrival of the vessel, at the foreign port. Thi& 
certainly would not hiive been necessary, says Pothier, (6) if 
bills of exchange, had been in use. But however the fact may 
have been with the Romans, it would seem from a passage in 
one of the pleadings of Isocrates, that bills of exchange were 
sometimes resorted to at Athens, as a safe expedient to 
shift funds from one country to another, (c) Bills •of ex- *72 
change are of such indispensable use in the remittance of 
the value of money between distant places, without risk and 
expense, that foreign commerce cannot conveniently be carried 


(«) Dig. 22, 2, 4,1. . 

(6) Traits du Gon. Change, No. 6. 

(c) See 4he pleading of ^socrates^ entitled Trapcziticus.. (Isocratis Scripta omnia, 
edit. H. Wolfius, Basle, 1587.) In that interesting forensic argument which Isocra- 
tes puts into the*mouth of a son of Sppssus, the governor of a province of Poritus, in 
his suit against Pasion, an Athenian banker, for the grossest' breach of trust, it i0 
stated that the son, wishing to receive a largo sum of money from his father, applied 
to Stratocles, whofwas about to sail from Athens to Ppntus, to leave his money and 
take a draft upon his father for the amount. This, said the orator, was deemed a 
great advantage to the young man, for it saved him the risk of remittance from Pon- 
tuB, over a sea covered witli ^acedsemoniap pirates. It is added, that Stratocles was 
80 cautions as to take security from Pasion for the money advanced upon the bill, and 
to whom he miglit have recourse if the governor of Pontus should not honor the 
draft, and the young Pontian should fail. 
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on without them. They grew into use on the coasts of th# 
Mediterranean, in the fourteenth century, (a) As they serve the 
purposes of cash, and facilitate commerce, and are the visible 
representatives of large mas^ies of property, they may truly be 
said to enlarge the capital stock of wealth in circulation, as 
wfill as increase the trade of the country. 

Promissory note! are governed by the rules that apply to bills. 
The statute of iid and 4th Anne made promissory notes paya- 
ble to a person, and to fiis order,* or bearer, negotiable like in- 
land bills, according to the custom* of merchants and by the 
statutes of 9 and 10 Wm. III. c. 17, and 3 and 4 Anne, inland 
bills are put upon the footing of foreign bili^s, except that no 
protest is requisite. These statutes have been generally adopted 
in this country, either formally or in effect, and promissory notes 


(fi) In I;i94, the city of Biirceloiia, !>y ordiniinee, regulated the acceptance of bills 
of cxciijuige j and the use of them is .said to have been introduced into Western Eu- 
rope hy tljc Lombard rnenihants, io thti tliirteenth century. Bills of exchange are 
mentioncid in a passage of the Jurist Baldus, of tlic date of 1328. Hallaiu ’4 Intro- 
duction to the Literature of Europe, vol. i. 68. M. Boiicbcr received fi*om M. Legon 
Deflaix, a native of In<liu, a memoir, showing that bills of cx<*hange were known in 
India from the most high antuiuity. But the ordinance of Barcelona is, perhaps, the 
earliest authentic! document in the iniddic ages of the establishment and general cur- 
rency of hills of exchange. (Consulat de la Mer, par Boucher, tom. i. *614, 620.) 
Tlic fu st hank of exchange and deposit in Europe, w as established at Barcelona, in 
1401, and it was made to accommodate foreigners as well as citizens. I Prescott’s 
Ferdinand ami Isabella, Int. p. 112 . M. Merlin says the edict of Louis XI., of 1462, 
is the earliest French edict on the subject ; and he attributes the invention of bills of 
exchange to the Jews, wlien they retired from France to Lombardy. The Italians 
and mercliants of Amsterdam first established the use of them in France. B<?per- 
toiiv de Jurisprudence, tit. Lcttre ct Billet de Change,. sec. 2. In England, reference 
was made, in the statute of 5 Rich. II. c. 2, to the drawing of foreign bills. This 
was in the year 1.381. 


1 'riu' «iuf>sti«)u, whether an instrument, payable to a person’s own order, can be declared 
on as a pn)missofy note, umior the statute of Aiine, has recently been much discussed in 
J;he Kiiglisli courts. The Court of Exchequer, in Flight «. Maclean, 16 M. & W, 61, held 
that such an instrument was not a promissory note. 

In the subsequent case of Wood -u. Mytton, 10 Ad. & Kl. R. 806,* the question ca?no be- 
fore the Q. R., ttud after a review of the preceding case, it was held, that such an instru- 
ment was a promissory note within the statute, , • 

• In Hoope?’ V. Williams, 2 Exclicq. B. IS, the question came a second time before the 
*Court of Exchequer, and that court adhered to its previous construction, but held that the 
iinhr^emait of such an instrument made it a valid promissory note, upon which the in- 
dorser might declare (is mch* Jii Woods v. Ridley, 11 Humph. 194, the decision in Wood 
.e. Mytton is approved and followed. 



91 


UBW. XLIV.] OF PEBSONAL PBOPBRTT. 

are everywhere negotiable, (a) The effect of the statute 
'is to make notes, when negotiated, assume the shape *73 
and operation of bills, and to render the analogy between 


- (a) By the N. Y. Revised Statutes, vol. i. 768, secs. 1-6, promissorj^ notes payable 

in money to any person, or.to the order of any person, or to bearer, are ne»;otiabl# in 
like manner as inland Bills of cxehnnfye, according; to tlic custom of merebants. The 
payee and indorsee of every such note, payable to tliem or their order, and the holder 
of every. such note, payable to bearer, may sue tlicieoii in like manner as in eases of 
inland bills of exchange. If such notes are made payjfhlc to the order of the maker, 
or to the order of a fictitious person, and are negotiated l)y the maker, tliey have, the 
same effect and Validity as if made payable to bcarta*.! rromissory -notes are ii(?go- 
tiuble throughout the Union, and the indorsee can sue in his own name. Notes, ne- 
gotiable where made, are negotiable everywhere. This is so held in England and in 
this country, under the statute of 3 and 4 Anno» and its substitute. Milne v. (Ira- 
h^m, 1 Barn. & Cress. 192. Hatcher v, McMprine, 4 Dev. N. C. Ucp. 122. So, if a 
note or debt be assigned or indorsed abroad, and be suable in the name of the assignee 
by the law of the country where it was assigned or indorsed, it would seem to be 
the better opinion in England, that the assignee might sue ihero in his own name, 
upon the assignment, as creating a riglit of uctiou in him, au9 which it docs upon the 
application of the doctrine of the /ex loci contractus. luncs v. Dunlop, 8 Term, .^5. 
O^Callaghan v. Thomond, 3 Taunton, 82. In Massachusetts, Connecticut, Vermont, 
Ohio, Nortji Carolina, South CaroKna, Alabama, Mississippi, Illinois, Michigan, Mis- 
souri, and most of the states, the indorsee has all the privileges of an indorsee under 
the law-mcrehaiit. But in New Jersey, Pennsylvania, Virginia, Kentucky, and Indi- 
ana, his rights, under tfio law-rncrchaut, arc to bo taken with some (pialilieatioii. Sec 
(Jriflnli’s Ljiw Register, passim. Minor’s Alabama Rep. .*), 296. Revised StJitutCs of 
North Carolina, 1837, vol. i. 93. Revised Statutes of Vermont, 1839, 336. 'Revised 
Code of Mi.ssis.sippi; 1822, 464. In Georgia, notice to th® indorser of non-payment 
of a promissory note by the maker is declared to be unnecessary, and every such'in- 
dorser is held to be bound as surety, and in that character may roquir^ the holder to 
proceed again.st the maker. Hotchkiss’s Code of Laws, p. 441. Notes or IjIIIs dis- 
counted at a bank, or deposited for collection, are phiced by statute in Pennsylvania 
on the footing of foreign bills of exchange as to payment an(> remedy. Purdon’s 
Dig. 108. As the English statute has not been adopted in Virginia, the last assignee 
of a promissory note cannot maintain an action agaiqst a remote indorser, there being 
neither consideration nor privity. Dunlop v, Harris, 5 Call, 16. In New Hamp- 
shire, the statutes of 9 and 10 William III. and 3 and 4 Anne, rcs|»ceting inland 
bills and promissory notes, were reenacted during the colony administration. In In- 
diana, promissory notes, a? a chariered bank within Me' stofe, are, by statute, 

•placed on the same footing as inland bills of exchange by the law-mefthant. Revised 
Statutes of -Indiana, 1838, 119. But other promissory notes are not governed by the 
law-merchant, which has never been applied in that state by statute to them. Bullitt 
V. Schribner, 1 Blackford’s Ind. Rep. 14. The lex metcMmia, applicable to foreign 
and inland bills of exchange, is considered to he adopted in Indiana as part of 4he 

- ; i ^ ■ 

1 The above provisions are repeated in the laws of California. Statutes of Califprnia, 
I860, ch. 100, ^ 1-6. 
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them so strong, that the rules established with respect to the 
one apply to the other, (a) ^ It was a question much discussed 
before, the statute of Anhe, whether notes were not, by the prin- 
ciples of the law-merchant, to be treated as bills; arid Lord 
Holt vigorously and successfully resisted every such attempt. (6) 
Tfie history of that struggle is no longer interesting ; but there 
is no doubt that promissory notes were recognized as mercan- 
tile instruments, and a species of bills of exchange, by the canon 
* law and the ur^Agfi of trade ; and even by the * French 
• 74 ordinance of 1673, long before Lord Holt asserted them to 
be of late English invention, (c) 

My object in the present lecture is to endeavor to take a com- 
prehensive, and, at the same time, precise and accurate view of 
the general doctrine and most material rules relative to bills and 
notes ; and to effect this purpose, I'shall point out their essential 
qualities; the ri^ts of the holder; the negotiation of them, 
ai^ the requisite steps to fix the • responsibility of the several 
parties whose names are upon the paper. 


common law of Kngland, wliicti has been adopted by stiitute. Piatt v. Eads, 1 Ibid. 
81. In Pennsylvania, Yir^iniu, .Geor/^iu, Arkansas, Missouri, and Mississippi, sealed 
instniiiMmts, as well as notes, arc uiade nagotiable by statute ; and in Arkansas, all 
agreements and contracts in writing, for the payment of money or property, are 
made assignable, Bui these assignments, in some of. these last-rnentioncd states, ex* 
pressly reserve to the dchibr all inatters of defence existing prior to the notice of the 
assignment. This is the ease in Mississippi. Allcin The Agricultural Bank, 
3 Sinedea & Marshall, 48. In Georgia, by statute pf 1799, promissory notes are 
made negotiable, tliough giwn fgr specidc articles. And so arc specialties and liqui- 
dated deniands negotiable by Act of 1799. Broughton v, Badgett, 1 Kelly, 75. Daniel 
V. Amlrews, Diullcy^s Uep. 1S7. Gambliu v. Walker, 1 Arkansas* U. 220. llening's 
Statutes, vt)l. xii. iUoA v. Walker, 2 Arkansas K. 7, Kevised Statutes of Arkan- 
sas, 107. Uevised Code of Mississippi, 1824, 404. 

(a) llevlin v. Adamson, 2 Burr. liep. 609. Brown llarraden, 4 Term Uep. 148. 

(/*) Clerkc v. Martin, 2 Lord Uaym. 757. 

(c) Tlyi pragmatic of Pope l^ius V., De Cambiis, as early as 1571, is mentioned by 
Mr. Du Ponceau, in his dissertation on the Nature and Extent of the Jur&diction of 
the Courts of the United States, 122, as pixmf of the early recognition of notes as 
negotiable instruments within the custom of merchants. I would also 'refer to the 
Appendix to 1 Cranch*s Reports, for a very elaborate argu^ient in favor of tlie posi- 
tion, that at common law, and before the statute of Anne, an indorsee of a promis- 
^ sory note could sue a remote indorsor. 

,1 The holder of an ambiguous instrument may treat it either as a promissory note or as 
a bill of exchange. Lloyd v, Oliver, l3 Eng. L. & Eq. 424. 
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(2.) Of the essential qualities of negotiable paper. 

A bill of exchange is a written order or request, and a pro- 
missory* note a written promise, by one* person to another, for 
the payment of money, at a specified time, absolutely, and at 
all events, (a) ^ If A.,* living in New York, wishes receive 
one thousand dollars, which await his orders in the hands of 
in London, he applies to C., going from New York to London, 
to pay him one thousand dollars, and take his draft on B. for 
that sum, payable at sight. This is an •accommodation to all 
parties. A. receives his debt for transferring it to C., who carries 
his money across the Atlantic, in the shape of a bill of exchange, 
without any danger or risk in the transportation ; and on his. 
arrival at London, he presents the bill to B., and is paid. 

This is the* plain and familiar illustration of this mode of * 75 
remittance, given by Sir William Blackstone; and the 
practice is so very convenient, and suggests itself so readily, and 
gives such extension to credit and cirdilation to capital, that it 
would seem almost impossible that it should not have been in 
use in the earliest periods of commerce.^ A., who draws the 


(a) This dofinUion is taken from Bayley on Bills, 1, whicli is a concise, clear, and 
accurate production. The Amcricun edition, piihlishcd at Boston, in 1826, is en- 
riched with all the English and American decisions in its very copious* notes. 


1 A lute work contains the following definitions ; ** A bill of exchange is a written ordo£ 
f^oin A. to li., directing R, to pay C. a sum of money therein named,” or A. himself may 
be made the payee. . ^ • 

“ A promissory note, or, as it is frequently called, a note of hand, is a promise or en- 
gagement, in writing, to pay a specified sum at a time therein limited, or on iUmusiikI, or at 
sight, to a person therein named, or to his order or bearer.” Byles on Bills of Kxciiango 
and Promissory Notes, pp. 1, 4. 


lliis treatise of the learned sergeant is a work ofunusual merit, and combines accuracy 
and i>erspiciiit]^ with brevity and completeness. 

Ail these definitions appear to bd'defioieRt in not requiring the sum to be paid to be cer- 
ium as to the amount. The exact amount may not always be specified in the bill, because 
it iiuiy I)c payable with interest fijpra date. In such a case we can ascertain the exact sum 
by calculating the interest which is fixed, in Palmer «t al. r. Fahnestock, decided in the 
C. P. of Canada, reported in 9 Jones, Com. Pleas Rep. 172, the court held that a draft pay- 
able in Canada with exchallge on New York added, is' not a bill of exchange, on the ground 
that the sum to bo paid Is not certain, it varying with the rate of exchange. The court say 
tli(.\ )i{iv(; found one Amoricar^ authority to the same effect, hut do not name the authority. 
. This requisite of a bill is insisted on in Edwards on Bills, p. 140, an excellent publication, 
and valuable as containing the latest decisions on the subject well digested. 

^ A bill drawn on the consign oe of goods, does not transfer the goods to a party die* 
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bill, is called the drawer. B., to whom it is addressed, is called 
the drawee^ and on acceptance, he becomes the acceptor. * C.', to 
whom the bill is made payable, is called \hi* payee, {a) ^ ■ As the 
bill is payable to C., or his order, he may, by indorsement, direct 
the bill io%e paid to D. ; and, in that case, C. becomes the in- 
hofser^ and D., to whom the bill is indorsed, is called the indor- 
see or hnhlrr. A clieck upon a bank partakes hnore of the charac- 
ter of a bill of exchange than of a promissory note. It is made 
payable to bearer, or «(o -order, and transferable by delivery .or 
indorsement like a bill of exchange. It is not a direct promise 
by thfi drawer to pay, but it is an im|)lied undertaking, on his 
part, that the drawee shall accept and pay, and the drawer is 
answeral)le only in the event of the failure of the drawee to 
pay. A cheek payable to bearer passes by delivery, and the 
. bearer may sue on it as on an inland bill of exchange, (b) 

A bill or nott! is not confined to any set form of words. A 
promise to deliver or to be accountable^ or to be responsible for 


(»i) An instrument may be a bill (if oxcbani^c, though the drawcu* and drawee be 
this same person. Ilarvoy o. Kay, 9 Barn. & Cress. 356. Kundolph v. Parish, 
9 IVirtiT’s (Alaliainu) Kep. 76. Potter Tyler, 2 Metcalfs Hep. 58. In Miller v, 
Thomson, 3 Manning & Granger, 576, Oh. J. Tindul said that two distin(‘t parties, 
as drawer and drawee, were essential to the constitution of a bill of exchange ; and 
us the iiistrunieiit in that ease was drawn by one 6f the company upon the firm, and 
on its behalf, it was good as a promissory note. ^ 

(h) See in/hi, p. 1(U, note. Cruger v, Armstrong, 3 Johns. Cas. 5. Conroy v. 
Warren, Iliid. 259. Woods v. Scbroedcr,4 Harr. & Johns. 276. Lord Kenyon, in 
Bohem Sterling, 7 Terra, 430, Walker u. Geissc, 4 Wharton, fi 52. In the late 
case in ICtigVand, of Serle a. Norton, 9 Mceson & WcUby, 309, a ]>ost-dnted check 
was hi'ld altogether void. We may wtdl demni* to that decision. In Wookey v. 
l^)le, 4 15. v't Aid. 1, it was held that exchequer bills pass by delivery to the tad Jide 
holder for value, beeausc they were negotiable securities, and represented money. 
The statute of 48.Gco. III. c. 6, directed them to be circulated. 


counting the bill. Marino F. Ins. Tlnnk r. Jauncey, 3 Sundf. S. C. R. 257. Wheeler v. 
Stone, 4 Gill, H. 38. Hopkins r. Beebe, 26 Penn. 85. Sands v. Matthews, 27 Ala. #399. 

t Jt is essential to a bill of exchange that the drawee, and to a proraissorj’' note that the 
payee, should bo desigiiated. Peto r. lleyiiolds, 26 Eng. L. & Kq. 404.* Cowie v. Stirling, 
36 Id. 165. Lyon ». Marshall, 11 Blirb. 241. Moody v. Threlkeld', 13 Geo. 66. Tittle v. 
Thomas, 30 MUs. 122. But* if the name of the drawee is omitted at the foot of the bill, 
the acqeptiince supplies the defect, and is an udmission Ijy the acceptor that he is the 
person ^iteudod. Wheeler v. Webster, 1 K. 1). Smith, (N. V.) 1.* And it M^as held, in Moore 
r. Anderson, 8 Indl 18, that the real name of the payee need not be expressed in the note, 
but that lie may be designated by any style or description agreed on between the parties. ' 
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SO much money, is a good J)ill or note but it must be cxelu- 
sively and absolutely for the payment of money, (a) ^ In Eng- 
land, negotiable paper rhust be for tlje payment of money in 
specie, and* not in bank-notes, (b) In this country it has be?en 
Ijeld, that a note payable in bank-bills was a good negotiable 
note within the statute, if confined to a species of i)a[)er 
universally * current as cash, (c) But the doctrine of * 76 

cases has been met and denied, (d) and I think the weight 
of argument is against them, and in Aivor of the English 
rule.^. It is essential that thobiU carry with it a personal credit, 
given to the drawer or iiidorser, and that it be not confined 
to credit^upon any future or contingent event or fund. ^ The 
payment must not rest upon any contingency, except the fail- 
ure of the general personal credit of the person drawing or 
negotiating the instrument, (e) It would perplex the comirier- 


(а) Morris v. Lee, 2 Lord Ra^rni. 1396. 8 Mod. Rep. 362. Str. 629. Martin v. 
Chaim try, Sir. 1271. Thomas v, Roosa, 7 Johns. Rep. 461. The initials of the 
maker’s name will hind liiin as tlio maker of a promissory note. Palmer v. Stephens, 

1 Denio, 471. So, 1. O. U. XlO, is a promissory note. 1 Carr. & K. S.’). 

(б) Bayk‘y on Bijls, cilit. Boston, 1826, 6. Story on Bills, § 43. S. P. Whitenum 
V. Cliildress, 6 Humphrey Tenn. R. 303. . 

(c) KiMth V. Jones, 9 .Johns. Rep. 120. Judah v. Ilarriis, 19 Ibid. 144. 

(d) M’Connii'k v. Trotter, lO'Ser^. & Rawle, 9-< v. Donahoe, 4 Watts, 400. « 

Hasbrook v. Palmer., 2 McLcAn’s Rep. 10. 

{(;) Dawkes v. Ue Lortine, 3 Wils. Rep. 207. Beardesley v. Baldwin, 2 Str. Rep. 
1151. Roberts y. Ppake, 1 , Burr, 323. Cook v, Satterlee, 6 Cowc*n,l()8. V.an 
Vaotor V. Flack, 1 Sinedes & Marshall, Miss. R. 393*. In Palmer v. Pratt, 9 M(>c)rc’s 
Rep. C. B. 3.58, it was held.^that a biIl*of exchange drawn upon a contingenev was 
void : but a bill may be accepted upon a contingency. A draft on the 1*. M. (.ieiicral, 
is not a negotiable bilT .of exchange, because it is. understood to l»e drawn against a 


^ If the direction in the bill be to credit the payee with so much cos//, it is a good bill. 
PdUson i\ Colliiigridge, 9 M. G, & »S. 670i Lloyd v. Oliver, 12 Kng. L. &.Kq. 424. A note 
in these words, “ 1 promise to pay, on demand, after my decease,” &c., is not of 
testamentary character, but is a negotiable promissory note. Bristol v. Warner, 19 Conn. 
R.7, 

2 Austin V. Bums, ^6 Barb. 643. IVilliams ». Sims, 22 Ala. 612. Barnes v. Oonnim, 9 
Ricli. 297. See Dixon w. Bpvill, 39 Kng. L. &*Kq. 47. In Iowa, a contract in the form 
of a promissory note payable in articles of personal property, is rendered negotiable 
statute.* Riggs r. Price, 3 G. Gijeenc, 334. 

.* In Fry v. Rousseau* 3 McLean’s B. 106, Mr. J, McLcnn held, that an instrument p.iy- 
aole in evrrent banjj-notes, ivas not negotiable. Comvell v. Puraphfhy, 9 Ind. 1^5. But 
a different rule prevails iu Ohio* S wetland v. Creigh, 16 Ohio R. 118. 
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cial transactions of mankind, if paper securities of this kind 
were incumbered with conditions and contingencies, and if the 
persons to whom they were offered in negotiation were obliged 
to inquire when those uncertain events would probably be re- 
Jucerl to a certainty.^ But if the event oh which the instru- 
nfent is to become payable be fixed and certain, and must 
happen, as if the bill be drawn payable six weeks after the 
death of the maker’s father, it is a good bill, and it is of no 
consequence hflw long the payment is to be postponed, (a) 
*77 Nor is it necessary *tbat the note should, be made at 
home. Foreign as well as inland notes are equally nego- 
tiable within the stalute of Anne ; (6) and a promissory note 
made in England, and transferred by indorsement or delivery 
in a foreign country, to a party taking it there for value, gives a 
title which may be asserted in England, (t) 


contingent fund, under the control of the poHt-officc department. 2 Wharton, 

(<») Cook r. ColeliJiTi, Sir, Rep. 1217. It is even held, that a note jmyablo within 
two rnoiitli.H after such a nliip is paid off, is a ^ood nei^^otiahlc nole, as the event is 
morally certain; (Andrews v. Franklin, Str. Rep. 24;) bul I should think smdi a 
reference was not sufticiently certain, and that tlic case might well have been ques- 
if it had not been siibserpicntly conlirmed in I Wils. Kcp. 262^ 3 Ibid. 213. 
riie nuiiieroiis Knglish and American cases all going to the snpjmrt of this one 
Tcneral proi»ositi<)ii, that the moifty mentioned in the ^instrument must be payable 
ihsoiiitelv, and at all events, and not made to depend on any uncertainty or con- 
tingency, are diligently and accurately collected in Bay ley on Bills, edit. Boston, 
pp. 8-1 Ti, and Chitty on Bills, edit. Phil. 1826, pp. 42-.'>(), and by Mr. Justice 
Storv. in Story on Bills, 46, 47. In Moffalf v. Edwards, 1 Carr. & Marshrnan, 16, 
it was held by Mr. Justice Patteson, that a promissory note must specify n particular 
time of paytiicnt. Bnt the case of JSHis v. Mason, iq a note to that case, seem.s to be 
other wii^e. 

(/>) Milne i\ Graham, 1 Barn. &. Cress. 102. Bentley v. Nortliouse, Moody & Mal- 
kin, 66. l7</r S. P. sitfira, p 72, note b. 

(e) Dc la Cliaumette v. The Bank of England, 9 Barn. & Cress. 208. But this 


1 If it be a condition of a prt)misc, that “ no demand is bo made as long as interest is 
paid,” it is not a promissory note. Scacord v. Hurling, 6 Denio’s A 444. See Kiehard- 
Bou V. Martyr, 30 Kng. L. & Eq.' 365; IvMley v, Hemmingway, 13 11^. 004; Dodge t*. 
Emerson, 34 Me. 06. 

The direction, ^^pmjnbk ut,” beneath the body of the ®otc, is no part of it, hut a mere 
memorandum. Masters v, llarretto, 8 M. G. & S. 43^ * 

8 Dyer r. Covingti^l, 19 I’eiui. 200. Raigauel t*. Ayliff, 16 Ark. 594. West v. Foreman, 
21 Afa. 400. Kinney v, Lee, 10 J’cx. 155. 
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The instxament must made payable to the payee, or to 
his order or assigns^ or to bearer^ in order to render it negotia- 
ble.^ It must have negdtiable words on its face, showing it to 
be the intention to give it a transferable quality. Without 
them, a promissory note is a^alid instrument within the statute 
of 3 and 4 Anne, as between the parties, and is entitled to tHe““ 
allowance of the three days of grace, and may be declared on 
as a promissory note within the statute, (a)* But if it wants 
negotiable words, it cannot be transferre(re>r negotiated so as to 
enable the assignee to sue upon it in his own name, {b) If 


point seems to be still contested. See a discussion of it in the London Law Maga- 
zine, vol. iii. No. 7, p. 117.® 

(a) Story on Bills, ^ 60. Id. on Promissory Notes, p. 3. Duncan v. Maryland 
Savings Institution, 10 Gill & Johnson, 299. 

(fc) Hill V. Lt^wis, 1 Salk. Rep. 132. Burchcll i’. Slocock, 2 Lord Rnym. 154.'). 
Smith V. Kendall, 6 Term Rep. 123. Rex v. Box, 6 Taunt. Rep. 325. Moyser v, 
Whitaker, 9 Barn. & Cress. 409. Kx parte Robinson, 1 Deacon & Chitty, 275. 
Gerard v. La Costc, 1 Dallases Rep. 194. Downing v, Baokenstoes, 3 Caines's Rep. 
137. In Aldis v. Johnson, I Vt. Rep. 136, it was held, that the indorsee of a note 
not negotiuhlo, was nevertheless bound to follow the rules of the law-mefehant, in 
making the demand of payment, and giving notice of non-payment. The modern 
French commeVcial code rcqnircsjjills and notes to be made payable to order. Code 
dc Comm. arts. 110, 188; whereas, in Scotland, a bill of exchange is good, and ne- 


^ And thereTore no action can be maintained on a note payable “ to the heirs, execu- 
tors, or assigns of A.” Bennington v, Dinsraorc, 2 Gill’s R. 348. It is wholly uncertain 
in whom is the right of action. And a written promise to pay a certain sum of money to 
A. or B. is not a promissory note. Osgood v. Pearsons, 4 Gray, (Mass.) 455. Mussclmaii 
V. Oakes, 19 111. 81. 

In Virginia, every promissory note or check, payable at a particular hank or bank' 
office, and every inland bill of exohangeh>ayable in the state, is made ncgotial)le. Ucv. 
Stat. of Va. 1849, tit. 43, ch. 144, § 7. In Kentucky, the words “ or order,” after the name 
of the payee, .are not necessary in order to i*ender the note negotiable. Maxwell v. Good- 
rum, 10 B. Mon. 286. In Ohio, it has been hold, that a power of attorney to confess judg- 
ment, inserted in'll noft^docs not destroy its negotiability. Osborn r. Hawley, 19 Ohio, 
130. A note, signed by several makers, payable to one of them, cannot be enforced at 
law; but if transferred by indorsement, the indorser may sue all the makers. Hey wood V. 
Wingate, 14 N. H. R. 73. A certificate of the dcpo.sit of money in a bank is a negotiable 
instrument. Miller v. Austen, 13 How. U. S. 218. Iti Illinois it is a promissory note. 
Laughlin v. Marshal r, 19 111. 890. 

2 Reed v. Murphy, 1 Kelley’s Rep. 236. If a bill is originally negotiable, it remains so, 
notwithstanding a restrictive indorsement. Walker v, Macdonald, 2 Kxcheq. R. 527. 
The holder of a iion-negotiable Jiote, indorsed to him with the words pay the bearer,** 
may recover in his own name of the indorser. Elkinton v. Feuniinbre, 13 Penn. 173. 

® See case between the same parties, 2 B. & Ad. 885, which reaffirms the doctrine of the 
text. 


VOL. III. 


9 



OF PERSONAL PROPERTY. 


98 


[part V. 


the name of the payee or indorser 1)e left blank, any bond fide 
hohhT may insert his own name as payee, (a) 

ft is usual to insert the words value received,^ in a bill or note, 
but they are unnecessary, and value is implied in every negoti- 
able bill, note, acceptance, and i^dorSement.^ The burden of 
proof rests upon the other patHy to rebut the presumption of 
validity and valne, which the law raises for the protection and 
support of negotial)le paper, {b) These umrds are not usual in 
checks, which ^irtf negotiable, like inland bills, and are 
• 78 * governed by the same rules, [c) Nor is it necessary that 
the maker should subscribe his name at the bottom of the 
note ; and it is suflieieiit if the maker’s name be in any part of 
the note, as if it should run, /, A. B.^jiromise to pay C. i)., or 
order^ one hundred dollars, (d) This is, however, so much out. 
of tfie conimon course, that a note wanting the usual subscrip- 
tion would be deemed imperfect, and it would, in point of fact, 
di'stroy its currency, and the public would very reasonably con- 
clude. that the note had been left unfinished, and had got into 


gotiiiMo, and assignal^lo, thou^di it does not contain any words makiiig it payable to 
ordrr.or to bearer. 1 Bell's Com. 101. 

(a) (^nichlcy i;. Clarnnee, 2 Muiile & Selw. 00. 5 Taunton, 529, S. P. If there be 
no payee to whom the hill is puyiihlc, it cannot be sued upon hy a third person as 
bearer. Prewitt v, Chapman, 6 Alabama 11. N. S. 86. 

(/>) lluteh V. Trayes, 11 Adolph. & Kllis, 702. Story on Bills, ^ 63, 178. Grant 
r. Da Casta, 3 Mau, & Selw. 3f)2. Whittaker ?;. Edmunds, 1 Mood. & Rob. 366. 
Kui^dit V. Pugh, 4 Watts & Serg. 445. Beltzhbover v. Blaekstock, 3 Watts, 27. 
BiMijamin v, Tillman, 2 McLean’s II. 213. In the state of Missouri, by statute, (R. 
Code, 1835,) to make a promissory note negotiable, it must contain the words “for 
value received, negotiable and payable without defalcation.”, 6 Missouri R. 265. 
So in FiamM5, and in some parts of Germany, by positive regulation, the omission 
to state the value received on the face of the bill vitiates it. Code dc Comm. art. 110. 
Heineeeiiis, Elem. dc Camb. c. 4, sees. 13, 14. 

(<•) Poplewell V, Wilson, 1 Str. Rep. 264. Emery v, Bartlett, 2 Lord Raym. 15.55. 
Boehm a. Sterling, 7 Term Rep. 423. White a. Ledwicli, cited in Bnyley on Bills, 
ch. I, ^ 13. * 

(J) laylor v, Dobbins, 1 Str, Rep. 399. Elliot w. Cooper, 2 Lord llaym. 1376. 

1 Linos V. Smith, 4 Flor. 47. Clark v. Schneider, 17 Mis. 296. In Counoctient, a prom- 
issory note not in form negotiable, and not for mine received, does not imply a considera- 
tion. Bristol V, Warner, 19 Conn. R. 7. See Rirdeback i Wilkins, 22 Penn. 26. 

A negotiable note, not indorsed, transferred by delivery, and a note not negotiable, 
transferred by delivery, are open to every cquitabie defence by the maker. The holder 
tands like the assignee of any other chose in action. Hedges v, Sealy, 9 Barb. R. 214. 
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circulation by fraud or mistake-. If the note be payable to B., 
or hearer, it need not be indorsed ; and it is the same, in effect, 
if the name of B. had been omitted. The bearer may sue in 
his own nafne ; and if his right and title, or the consideration, 
be called in question, be must then show that he came by the 
note bond fide, and for a valuable consideration, (a) So, a bill “ 
or note, payable to a fictitious person, may be sued by an inno- 
cent indorsee, as a note payable to bearer ; and such a bill or 
note is good against :the drawer or makef^and will bind the ac- 
ceptor, if the fact that the payee was fictitious was known to 
the acceptor. (6) ^ 

(3.) Of the rights of the holder. 

Possession is primd facie evidence of property in negotiable 
paper, payable to bearer, or indorsed in blank, and the bearer, 
though a mere agent, or the original payee, when the indorse- 
ment is in blank, may sue on it in his own name, without show- 
ing title, unless circumstances appear creating suspicion, (c) ® 


(rt) Grant t». Van/;lian, 3 Burr. Bop. 1516. Bowen Vicl, 18 Martinis IjR. Bop. 
565. MiUtlicvv.s V. Hall, 1 Vt. Rep. 316, wjierc the ca.scs on the subject are thorouKhly 
confsidered. 

(h) Collis V. Emett, 1 H. Blacks. Rep. 313. Minct v. Gibson, 3 Term Rep. 481. 

1 H. Blacks. Rep. 569. Tatlock v. Harris, 3 Term Rep. 1 74. Hunter v, Blocl^ct, 

2 Yeates\s Rep. 480. Foster v. Shatturk, 2 N. H. Rep. 440. The general rule is, 
says Mr. Ju.sfioe Story, (Story on Bills, 524,) that payment of a forged bill will have 
no effect 10 charge other parties therewith, who, if it had been genuine, would have 
been liable therefor, unlesri they have given currency to the bill, by adopting, or pass- 
ing, or accepting it as genuine. 

(c) Mauran v. Lamb, 7 Cowen, 174. Pearce v, Austin, 4 Wharton, 489. Barharin 
17. Daniels, 7 La. Rep. 481. Denton v. Duplessis, 12 Ibid. 92. Hill v. Holmes, 
Ihid. 96. Story on Promissory Notes, § 4.50. If a negotiable note be assigned and 
delivered for a valuable consideration without any indorsement, the right passes, and 
the assignee lAiy recover in the name of the payee. Jones v. Witter, 13 Mass. R. 
304. So, it has been held, that the figures 128, put on the back of a bill of exchange 


1 See Stevens t>. Strang, 2 Sandf. (Law) R. 188. 

2 Janies v. Chalmers, 2 Seld. 209. Seeley v. Eugell, 17 Barb. 680. Lemon e. Temple, 7 

Port. (Ind.) 666. Shelton v. Sherfey, 3 G. Greeue, 108. Goodman ». Simonds, 20 How. 
U. S. 348. But it would appear that in South Carolina, the mere possession, of a note 
payable to bearer does not authorize the party in possession to sue thereon in his own 
name. Richardson v. Gower, 10 Rich. Law, (S. C.) 109. In Indiana, possession of a ne- 
gotiable promissory note, though not indorsed, is prima fajcU evidence of ownership. 
Bush 0. Seaton, 4 Ind. 622. . * 
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The bond fide holder can recover upon the paper, though 
*79 it *came to him from a person who had stolen or robbed 
it from the true owner, provided he took it innocently, in 
the course of trade, for a valuable consideration, and not over- 
due, and under circumstances of due caution ; ’ and he need not 
abeount for his possession of it unless suspicion be raised, {a) 
This doctrine is founded on the commercial policy of sustaining 
the credit and circulation of negotiable paper. Suspicion must 


fliH a substitute for the name of the indorser, and intend(?d as such, is good and obli- 
giitory US an indorsement, but a dis-sentiiig judge strongly held otherwise. Butchers* 
& I)rov(?rs’ Bank v. Brown, 1 New York Legal Observer, 149.^ 

in) Miller a. lluce, 1 Burr. Hep. 452. Grant v. Vaughan, 3 Ibid. 1516. Peacock 
V. Kluales, Doug. Uej). 633. King v. Milsom, 2 Cnmpb. N. P. 5. Solomons The 
Bank of Kngland, 13 Ka.st’.s Kop. 135, in notis, Paterson v. Hardacre, 4 Taunton, 114. 
Bleiulen v. Charles, 7 Bingham, 246. Criigcr v. Armstrong, 3 Johns. Cu.s. 5. Con- 
roy V. Warren, Ihid. 259. Tlinrsfon v. M’Kown, 0 Mass. Rep. 428. Wheeler v. 
Guild, 20 Pick. .54.5. Aldrieh v. Warren, 16 Maine K. 465. Lapice v. Clifton, 17 
La. B. 152. . Story on Promissory Notes, 460. A statute of Illinois declared, that 
if any fnnid or eiiTumvcution he. u«ed in obtaining the making or executing a note, it 
should l)e voitl, not only betwetai the maker and payee, hut also in the hands of every 
snlisiMpiont holder; and in Woods v, Hynes, and Mnlford v. Shepard, 1 Scanimon’s 
10.'1, 583, it was hehl, that the fraud that, would vitiate the note in the hands of the 
innocent assiginfC, must he in obUiinhuj the mikiivf or extent imj the note, and that fraud 
in n^hition tt) the consideration, or in the eontraet upon which it was given, would not 
be suflieient to aflect its ricgotiuhility and validity in the hands of the innocent 
assignee. In illinoi.s, the comnicnrial law as to negotiable paper seems to bo well 
established. The statute of that state goes further, and makes notes assignable that 
prom iso to pay money, or artidvs of personal proi>erty^ or any sum of monefin personal 
property. U. L. 482. Ransom e. Jones, I Scammoii's R. 293. Again, in Mississippi, 
it is lield, that if u person about to purchase a promissory note before duo, inquires of 
the maker if the note be good, who said it was, and W'ould be paid at maturity, he 
eonld not afterwards set up a failure of consideration against the assignees, although 
he w'as ignorant at the time of such failure when he gave the assurance., Hamer v. 
Johnston, 5 Howard, 698. Marshall v. Morton, 1 Smedes & Marshall Miss. Ch. R. 
563, S, 1*. The case which held that the maker, by giving such^assurance, had 
waived liis defence, was correctly and justly decided, notwithstanding that by statute 
in Mississippi the general rule is, that the maker of a proini.s.sory note, after assign- 
ment, is entitled to the sumo defence ogains^ subsequent indorsees as against the 
original payee. 

1 ^Yllson i». Lazier, 11 Gratt. 477. Gwynn v. Lee, 9 Gill, 187. Whore an agent, in- 
trusted with a negotiable note for the pur|K)so of procuring it to be discounted, pledged it 
with a stranger, for money lent to the agent on usurioi# interest, it was held, that the 
transaction being illegal for usiirv, the lender could not retain the note against the owner, 
as a dofid Juh holder. Keutgen r. Parks, 2 Sniidf. (La\r) R. 60: 

a Affirmed on error from the Superior in Supreme Court. 6 Hill, R. 443. 
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be cast upon the title of the holder, by showing that the instru- 
ment had got into circulation by force of fraud, before the onus 
is cast upon the holder, of showing the consideration he gave 
for it. (n) ^ So much protection, for the sake of trade, is given 
to the holder of negotiable paper, who receives it fairly in the^ 
way of business, that he can recover upon it, though it has be^n 
paid, if he received it* before it fell due. Where one has done 
a mercantile act, said Lord Ch. Baron Gilbert, he subjects 
himself to mercantile law. (6) If, ho^Ve^%r, it appears by proof 
or admission, that the agent to whom a negotiable note is 
indorsed for the use of his principal has no interest in it, he 
cannot sue and recover upon it in his own name, (c) There are 
but few cases in which a bill or note is void in the hands of 
an innocent indorsee for valuable consideration ; ^ such cases 


(a) Collins n. Martin^ 1 Bos.< & Pull. 646. Reynolds v. Chettle, 2 Campb. N. P. 
596. Munroe v. Cooper, 5 1’iek. 412^ Story on Bills, § HKl. Bailey v. Bid well, 13 
Meeson & Welsby, 73. So, if there was no original consideration for the bill, the 
holder must show that cither he or the original indorsee gave value for it. Thotnas 
V. Newton, 2 Carr. & Payne, 606. But if the note be payable to B. or order, and be 
lost or stolen, in that case the maker pays at his peril, for he is bound to aseertuin the 
Meiitity of the party to whom lie pays. Pardessus, Droit Com. t. ii. art. 197. Story 
on Promissory Notes, p. 470. 

(h) Gilbert’s Lex Prastoria, 286, 289. The holder will hold it unaffected as to any 
antecedent equities between the parties, if he takes it without notice of any facts 
which implicate its validity as between the prior parties, and in payment of a prece- 
dent debt ; and he is not bound to prove, in the first instance, that he is a bund Jide 
holder for a valuable consideration, for the law will presume it, until the presumption 
be rebutted by contrary proof. Swift v. Tyson, 16 Peters’s Rep. 1. Carlisle v. 
Wishart, 11 Ohio Rep. 172. Brush v, Scribner, 11 Conn. 388. Bank of Saliua n. 
Babcock, 21 Wcudcirs Rep. 499. Bank of Sandusky v. Scoville, 24 Id. 115. 
Mohawk Bank v. Corey, 1 Hill’s N. Y. R. 513. Riley v. Anderson, 2 McLean's 
Rep. 589. 

(c) Thatcher v. Winslow, 5 Mason, 58. The soundness of this decision has been 
questioned.^ 

1 Berry v. Alderman, 24 Eng. L. & Eq. 318. Fitch v. Jones, 82 Id. 184. McKesson v, 
Stauberry, 8 Ohio, fN. S.) 150. Catliii v. Hansen, 1 Ducr, 309. McCoskill i?. Ballard, 8 
Rich. 470. Perrin v. Noyes, 89 Mo. 384. Bisseil v. Morgan, 11 Cush. 198. Bertrand v. 
Btirkman, 13 Ark. 150. Ross v. Bedell, 6 Duer, (N. Y.) 462. 

^ Notes given by a corporation in violation of a statute, are void, even in the hands of 
an innocent holder. Boot v. (fodard, 8 McLean’s R. 102. So, in Mississippi, a note was 
held void, when a signature was procured by fraudulent representations. Dunn v. Smith, 

* See Orr o. Lacey, 4 McLean, 248. 

9 * 
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• 80 are, when the consideration in the * instrument is money 
won at play, or it be given for a usurious debt. The 
English statutes against usury and gaming (and which have 
been adopted generally throughout the United States) are per- 
eyiptory, and make the bill or note absolutely void, (a) ^ The 
same rule would, of course, apply to every case in which the 
contract is by statute declared absolutely void. (6) ^ 


(a) Bowycr v. Bampton, Str. Tlcp. IISS. Lord Mansfield, In Peacock v. Rhodes, 
Doug. Hop. 636. Lowe v. Waller, Ibid. 736. Ackland v. Pearce, 2 Camph. N. P. 
5U9, Sin'?o the above dccisumn, the statute of 58 Geo. III. c. 98, was passed, which 
protC(rts bills and notes in tbo hiinds of iin indorsee, for valuable consideration, and 
without notice, though founded on usury ; and as there seems to bo a strong disposi- 
tion, at the present day, to free usury from civil impediments, it is probable there is a 
relaxation on this point in some parts of this country. The provisions of that stat- 
ute on this point have been adopted in the N. Y. Revised Statutes, vol, 1, 772, sec. 5.* 
l»y the statute of 7 Wm. IV. I Viet. 80, and 2 Viet. 87, bills and notes are not 
atlected f)y usury laws, if payable at or within twelve months, and not secured by 
mortgage, and the interest not to be above 5 per cent., jinlcss otherwise agreed. 

{!>) Srury on Bills, J 189. Tlioiigli a note be valid between the original parties, 
y(M the indorsee cannot sue the maker, if the indorsement was on an usurious consid- 
(•ration. Gaither v, F. & M. Bank, I PeiersV U. 37. But in New York, if the note 
be good in its inception, yet if the payee transfer it at a discount exceeding the legal 
rate of in^rest, it is regarded as a valid sale. Jones v. Hake, 2 Johnson's Cases, 60. 
Wilkie i;. Roosevelt, 3 Id. 66. Muim v. Commission Co. 15 Johnson’s Rep. 49.* 


12 S. & M. 602. Where a party, whose name had been forged to a note, took security, it 
was hold this was a ratJJicaiion, and he became liable. Fitzpatrick i>. S. Commissioners, 
7 Humph. K. 224. 

\ fjcrson who takes by indorsement a negotiable note for value, and not overdue, of the 
puvee who hold it jii trust for another, if he had no notice of the trust, has a good title 
against the ctstui que (runf. Keyes v. Wotnl, 21 Vt. K. 331. 

1 Mordfoai r. Dawkins, 9 Rich. 262. Hall v, Wilson, 16 Barb. 648. Unger v. Boos, 
18 l*euu. 001. See, however, Haight v. Joyce, 2 Cul. 64. 

8 If a note is not declared void by stjjtute, mere illegality in its consideration will .not 
aflbet the rights of a fjorui Jide liolder for value. Norris t>. Langley, 19 N. H. (N. S.) 423. 
.lohnson v. Meeker, 1 Wise. 436. - * 

® 1 his relaxation of the laws against nsiiry has been entirely changed by the ** Act to 
prevent usury,” pas.sed May 16, 18.37. By this Act, the rigor of the statutory prohibition 
of usury was restored in its fullest force Usury is made a penal pfieiice. However, an 
Act prohibiting interposing the defence of usury in^ny case, has since been 

enacted. Laws of N. Y. 1860, ch. 172. ♦ 

* It is settled in Now York, that an indorsee who buys a note, valid in its inception, at 
less than its face, can recover against the indorser only the sum paid, with interest, though 
.he may recover the full amount of the note against the maker. Ingalls p. Lee, 9 Barb. R. 
.647. See Cram p. Hendricks, 7 Wend, R. 669. Kapelye v. Anderson, 4 Hill, B. 472. And 
where the lender of money upon a bill makes no inquiry as to its character, and the bop- 
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As between the original parties to negotiable paper, these 
provisions in favor of the bond fide a^gnee do not apply, and 
the consideration of a bill, note, or check may be inquired into.^ 
It may be inquired into between the maker and payee, and 
between the indorser and indorsee; the consideration of the 
indorsement also may be shown, for the latter are, in this vifew, 
treated ap original parties, (a) The rule equally applies when 
the indorsee took the paper with notice of an illegal, or of the 
want of any consideration,® or of any dircftmstances which would 
have avoided the note in the hands of the indorser ; (6) ^ 
or when taken not in the ordinary course of * business, or * 81 
after it was due, or under circumstances which ought to 
have led to an inquiry, (c) * It was admitted, in Bay v. Codding- 
ton, (d) that negotiable paper could be assigned or transferred 


(o) Do Bras t). Forbes, 1 Esp. N. P. Kep. 117. Ashhnrst, J., 2 Term Kcp. 71. 
Herrick v. Carman, 10 Johnson, 224. Hill v. Ely, 5 Serg. & Rawle, 363. sJohnson 
V, Martiiius, 4 Ualsted, 14|. Hill v. Buckminster, 5 Pick. 391. Lawrence v. Ston- 
ington Bank, 6 Conn. Kcp. 521. In this last case it was held, that if the holder 
received the bill without consideration, as where successive indorsees were rai‘rely 
agents of the drawer, for the collection and transmission of the money, 'he. is said to 
bo in privity with the first holder, and is accountable for the proceeds of the bill. 

(6) Steers v. Lashley, 6 Term Kcp. 61. WifTcn v. Roberts, 1 Esp. N. P. 261, 
Perkins v, Challis, 1 N. H. Rep. 254. 

(r) Brown v. Davis, 3 Term Rep. 80. Down v. Hailing, 4 Barn. & Cress. 330. 
Ayer V. Hutchins, 4 Mass. Hep. 370. Thompson v. Hale, 6 (ick. 259. Littell v. 
Marshall, 1 Robinson’s La. Rep. 51. 

(d) 5 Johns. Ch. Rep. 56. S. C. 20 Johns. Rep. 637. Swift u. Tyson, 16 Peters’s 
p. 15. The Supreme Court of Tennessee, in Kimhro v. Lytle, 10 Ycrgcr, 428, sayp 
that this case has carried the restrictions upon the negptiability of commercial paper 


rower Is silent, and it turns out to be an accommodation bill, then first receiving vitality, 
the defence of usury in an action against the dniwer and acceptor will be allowed. Koss 
V. Bedell, 5 Duer, (N. Y.) 462. 

1 If the drawee of the bill gives the remittor credit until foreign post-day, the rights of 
the payee who received it of the remitter for value, will not bo affected, though the drawee 
receives no consideration. Munroe v. Bordier, 8 M. G. & S. 462. 

2 Starr v. Torrey, 2 N. Jer. 190. 

* Fisher i^Xolapd, 4 Cush, 466. Bank of Tenn. v. Johnson, 1 Swan, 217. But a third 
indorsee recover against the maker, though he knew before taking the note, that the 
maker had a defence against tlie ^rsi indorsor, if the maker had no defence against the 
second indorser. Thompson v, Bhepherd, 12 Met. R. 811. See Prouty o. Rob^s, 6 Cush. 
10 . . 

^ The indorsee of a bank-chcck, who receives it from the payee some time after it is 
* drawn, and with knowledge of its dishonor, takes it subject to a claim of set-off, which 
the drawer has against the payee. Anderson v# Busteed, 6 Duer, (N. Y.) 486. 
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by an agent, or any other person, firaudulently, so as to bind 
the true owner as again# the holder, if it was taken by hi*n in 


to where the Tennessee court is willing to carry it, and where it is disposed to leave 
^it. In Wormley v. Lowry, 1 Humph. Tenn. R. 470, it was held, that if a note be 
asM^ntnl for a preexisting debt, it is not negotiated In the due course of trade, and 
a failure of consicleraiion may be shown. The case of Bay v. Coddington was recon- 
sidered, and its principles a<;knt)wledged and asserted, in Stalker v. M*I)onald, in the 
New York Court of Errors, in 6 Hill, 93. But it was declared that it was not suffi- 
cient to protect the note in tliS hands of the piircdiascr, that he received it merely as 
a security, or nomitially in p.Myment of a preexisting debt, utt/ess he had given money 
or some new consideration for it, or (fivm up a security which he held for the paymnt 
o/theanteafdentdelit.^ If he obtains the note as a mere security or payment of an 
antecedent debt, witliout parting with anything of value, in that ease he is not en- 
titled to hold the property against tlie prior equitable owner. Mr. Chancellor Wal- 
worth gave an claliorate discussion t4> this point ; and ho held tliat the decision of the 
Supreme Court of the United States, ns delivered l)y Mr. Jiistitre Story, in Swift w. 
Tyson, 16 Peters, 1, waS not correct in the opinion that a preexisting debt was of 
itself, and without any other circiimstanccs, a suffiiient (ronsidoration to entitle the 
loud Jide lioUler, witliout notice, to recover on the note, when it might not, as liotween 
tlie urigiiml parties, ho valid. Mr. Justice Story, on Promissory Notes, p. 215, note 
1, repeats and su.stains tlie Ueeisioii in Swift Tyson ; ami 1 am inclined to concur in 
that decision, as the plainer and better doctrine. The decision in Williams c. Little, 
11 N. H. Hep. 66, is to the same edect, and Cii. J. Parker sustained the decision 
with force. 


^ This decision has been followed by Clark v. Ely, 2 Sandf. Ch. R. 166, Mickles v. 
.Colvin, 4 Ihirb, S. C^K. 304, In this lust case it was held, that where a person purchases 
the promissory note of a third person, and gives his own in payment, without notice of 
equities, he is a frond fde holder, y?>r mluc^ and will be protected ns such. Dowe v. Schutt, 
2 Penio’s^t. 621. 'Mie New York liCgal Obser^^er, Aug. 1860, (vol. viii.) p. 263, contains 
an able opinion by Ducr, J., to the eflect that the payment of an antecedent debt is a valu- 
able cuijsidenition for the transfer of a nogotinblo bill or note. And such mio seems to be 
tlio law of New York. Kuthind lhui||^ v. Buck, 6 Wend. 60. Graudin v. Le Boy, 2 FaigOi 
600. White Spriugficld Bank, 3 Saiidf. 222. Luthrop v. Morris, 6 Id. 7. Youngs 
Lee, 18 Barb. 187. S. 0. 2 Kern. 651. N. Y. Marbled Iron Works v. Smith, 4 Duor, 362. 
The rule is apparently the same in Massachusetts. Blaucltard v. Stevens, 8 Cush. 162. 
Stoddard v. Kimball, 0 Id. 469. 

The law upon this subject is in a very unsettled state. In Prentice «. Zane, 2 Gratt. R. 
262, BraiiihuU t*. Beckett, 81 Me. 205,* Bertrand v, Barkraari, 13 Ark. 160, Koxborough ». 
Messick, 6 Ohio, (N. S.) 448, it was held, that the holder of a note, as collateral security 
merely, was not a holder for value. Gibson v. Conner, 3 Kelly’s R. 47 ; Allaire v, Harts- 
liorne, 1 Zabr’s (N. J.) R. 666; Yalette v. Mason, 1 Smith’s (Ind.) B. 89: Atkinson ». 
Brooks, 26 Vt. 669, are contra, * 

In the following cases it was held, tlmt a person who takes a note for a preexisting debt, 
is a holder for value. Pond r. Lockwotni, 8 Ala. B. 669.# Bostwick u. Dodge, i Doug. 
(Mich.) R*413.^ Vornum v. Bellamy, 4 McLean, 87. Groueaux Wheeler, 6 Tex. 516. 
Reddick V. Jones, 6 Irodell’s R. 107. Yet in this latter case, the court suggested tlieile 
might be an exception to the rule> iu Smith v. Tyson. 
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the usual course of trade, and for a fair and valuable consider- 
ation, without noticp of the fraud. But it was Held, that if the 
paper be not negotiated in the usual course of business, nor in 
payment of any antecedent debt, nor for cash, or property ad- 
vanced upon it, nor for any debt created, or responsibility in-^ 
curred, upon the credit of the note, but was taken from \he 
agent of the owner of the note after he had stopped payment, 
and as security against contingent responsibilities previously 
incurred, the rights of the true owner we^e not barred. Such a 
case did not come within the reason or necessity of the rule 
which protects the purchaser of paper fraudulently assigned,* 
because it was not a case in the course of trade, nor was credit 
given, or responsibility assumed, on the strength, of the paper. 
In any case in which the indorsee takes the paper under cir- 
cumstances which might reasonably put the holder upon inquiry, 
and create suspicions that it was not good, he takes it at his 
peril. ' The rule is usually applied to the case of notes over- 
due, but the principle is of general application, {a) In Gill v. 
Cubiti,{b) the Court of K. B. made a strong Application of the 
principle, and held, that if an indorsee takes a bill heedlessly, 
and without due caution, and under circumstances which 
ought to have excited the suspicions * of a prudent and *82 
careful man, the maker or acceptor may be let in to his 
defence. It was deemed material for the interests of trade, that 
a person should be deemed to take negotiable paper at his 
peril, if he takes it from a stranger without due inquiry how he 


(a) Ayer r. Hutchinfi, 4 Mass. Kep. 370. Napier v. Elam^ 6 Yerger’s Tenn. Hop. 
108. Hunt V. Sandford, Ibid. 387. 

(b) 3 Barn. & Cress. A66. See also, to the same point, Beckwith v. Corrall, 2 Carr. 
& Payne, 261 ; Snow u. Peacock, 3 BinghaHi, 406 ; Strange v. Wigney, 6 Ibid. 677 ; 
Slateir v. West, I Danson & Lloyd, 1.5; Easley v. Crockford, 10 Bingham, 243; 
Nicholson V. Patton, 13 Louisiana Kep. 213, 216. In this last case the court said, 
thiey took the case of Gill v. Cubitt for their guide. 


1 In Matthews c. Poythress, 4 Geo. R. 287, it was hold, that nothing short ofMnla Jidcs 
or such gross negligence, or other act as might be considered proof of it, would be sutfi- 
oient to defeat the rights of tHh holder. See Raphael v. Bank of England, 88 Eng. L. & 
Eq. 276. ’ 

But circumstances in but a slight degree suspicious, will shift upon him the burden of 
proving himself a bond Juk holder for value. Snyder v. Riley, 6 Barr's R. 104. . 
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came by the bill. He is bound to exercise a reasonable caution, 
which prudence would dictate in such a case ; and it is a ques- 
tion of fact for a jury, whether the owner of the lost or stolen 
bill had used due diligence in apprising the public of the loss, 
^and whether the purchaser of the paper had. under the circum- 
sta\ices of the case, exercised a reasonable discretion, and acted 
with good faith and sufficient caution in the receipt of the bill. 
The doctrine of Lord Kenyon, in Lawson v. Weston^ {a) that 
the bond fide purchasdRr of a lost bill was at all events to recover, 
is expressly overhiled. This new doctrine, imposing upon the 
owner due diligence in giving to the public notice of the loss, 
and upon the purchaser of the bill due caution and inquiry, is 
supposed to be calculated to increase the circulation and secu- 
rity of negotiable paper, and to render it more difficult for thieves 
and robbers to pass it off. (b) ^ 


{a) 4 N. V. 56, 

(A) In BiK^kliouse v, Harrison, 3 Neville & Manninj?, 188, the case rc<|uiro<l the in- 
dorser, who lost his bill l)y accident, to show in his (loleiice f^ross uaflitjeure, imputable 
to tlic holder as evidence of mala Jules, in order to impeach. his title. The same prin- 
ciple was followtfd in Crook c. Jadis, .3 Neville & Manning, 257. Goodman i>. Har- 
vey, 6 Neville & Manning, 372 ; so thji the case of Gill u. Cuhitt, seems to be some- 
wdnit weakciicd, if not destroyed, as m authority^ Mr. Justice Story (Story on Billg, 
216,) considers the doctrine in Gill a, Cuhitt as absolutely overruled and abandoned, 
and ho cites, in support of his conclusion, Goodman i>. Harvey, uh.sup.; Uthoro. 
Kicli, 10 Adol. & Kllis, 784 ; Stephens v. Fo.stcr, 1 Cromp. Mees. & Rose. 849.*-^ 

If a check he so filled up, through ignorance or carelessness, as to enable the liolder 
conveniently to insert three hundred before fifty, and the banker is thereby misled to 
pay the inseru;d sum, the loss must fall on the drawer of it, and not on the banker, 
luthier, Traill* du Con. de Change, part 1, c. 4, sec. 99. Young v, Grote, 4 Bing- 


1 The English rule as to lost bills, as settled by cases, is this: “If a negotiable bill or 
note, that is, a bill payable in its origiiml state to bearer or order, be lost at the time a 
party is called on to pay, the loss constitutes a good defence; otherwise, if it bo not in its 
original state a nogntiabic bill or note, ns where it is payable to the payee only. Clay v. 
Crowe, 18 Eng. L. & Eq. 514. See Aranguren a. Scliolfield, 88 Eng. L. & Eq. 424. The 
Amcriean rule varies. In some states, a statute provides for an indemnity to the party 
called on to pay, and allows a recovery against him. In other states, the courts, without 
statute, require the indemnity. In others, the English rule prevails. 2 New York R. S. 
406. Clarke i). Reed, 12 8. & M. H54. Tales v. *ltusseil, 16 Pick. R. -815. Meeker v. 
Jackson, 3 Yeates's K. 442. Swift v. Stevens, 8 Conn. U. 481. Rogers v. Miller, 4 Scam- 
znon's R. 384. Bisblng v. Graham, 14 Penn. 14. Sloo v. Roberts, 7 Port. (Ind.) 128. Sea 
a note by -the editors of Kng. L. & Eq. vol. xviii. p. 516, where the American cases are 
collouted, and from whitdi note the cases lust cited are taken. 

3 See Pringle v. Phillips, 5 Sandf. S. G. R. 157, where Duer, J., In an elaborate opinion, 
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(4.) Of the acceptance of the bilL 

•There is no precise time fixed* by law in which bills payable 
at sight, or a certain number of days after sight, must be pre- 
sented to the drawee for acceptance, though there must hot be 
any unreasonable delay, for that might discharge the drawee 
and indorser, (a) A bill payable on a day certain after date, 
or on demand, need not be presented for acceptance before the 
day of payment or demand ; and if not presented previously for 
acceptance, the right to require accepfanfte becomes merged in, 
or, as Par<lessu8 says, confounded with the right to demand 
payment ; but if presefited before it becomes due, and acceptance 
be refused, it is dishonored, and notice must then be given forth- 
with to the parties whom it is intended to charge, (ft) There 
is a distinction made in the cases between the owner of the bill 
and his agent on this point. Though the owner is not bound 
to present the bill payable at a day certain, for acceptance before 
the day, the agent employed to collect the bill, or to get it ac- 
cepted and paid, or accepted, must act with due diligence to 
have the bill accepted as well as paid. He has not the dis- 
cretion^ and latitude of time given to the owner, and for any 
unreasonable delay on his part he would be held responsible for 


ham, 253. With respect to bank-bills absolutely dastroyed by accident, the banker, on 
due proof thereof, must pay the owner who held them when destroyed. But jf only 
iost, by theft, &c., and arc in existence, the bank must pay the bond fide holder. Shaw, 
Ch. J., in Whiton v. Old Colony Ins. Co. 2 Metcalf, 6. 

(а) It is settled by the Supreme Court of '•the United States, that the payee or in- 
dorsee of a bill of exchange may maintain an action of debt against the acceptor, if 
the bill bo expressed for value received. Uaborj^ t. Peyton, 2 Wheaton, 385. 

(б) Bank of Washington v. Triplett, 1 Peters's U. S. Rep. 25. Townsley v. Sum- 
rail, 2 Ibid. 170. Pardcssus, Cours de Droit Com. tom. ii. sees. 358, 359. Walworth, 
Ch., in Allen u. Suydam, 20 Wendell, 323, 324. Story on Bills, 2.52. 


dissents from the case of Goodman v, Harvey, especially as applicable to the sales of 
merchandise. • 

In Goodman r. Simonds, 20 How. U. S. R.'348, the Supreme Court of the United StRte.s 
refused to be bound by Gill e. Cubitt, on the ground that it was a departure from the well 
known and long established rule, and had be4n distinctly overruled in the tribunal where 
it was decided, and had not befti considered authority in ihni court for more than twenty 
years. And the court considered the decision completely exploded. Mr. Justice Clifford, 
wlio delivered the opinion, cites numerous authorities in support of his position, and his 
review of the English and American cases is elaborate and extiemely interesting. 
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all damages which the owner may have sustained by reason 
thereof, (a) A bill payable at sight, or so many days after 
83 sight, * as well as a bill payable on demand, must be pre- 
sented in a reasonable time, or the holder will h&ve to bear 
the loss proceeding from his default. (6) ^ 


(a) Allen v. Suyclam, 17 Wciuloll, S. C. 20 Ihid. .321. Van Warty. Woolley, 
5 Dowl. & Kyi. 374. 3 Bnnif & ercss. 4.3*1. Chitty on Bills, 300. Potliier, Trait(? 
dll Contrat de Cliniige, No. 12S. The Bunk of Seotlund Hamilton, Bell’s Com. 
voL i. 40‘J, note. • 

(/>) Mnrius on Bills, 13. Smith w. VTilson, Andrews’s Rep. 187. Chamborlyn r. 
Delarivc, 2 Wils. Hep. 35,3. Muiliiiiin v. D’Egiiino, 2 II. Blacks. Hep. 565. Aymar 
V. Beers, 7 Cowen’s Hep. 705. If the bolder of a draft or bill omits duo dilij^^tjnee, 
without just cause, in oi)t;ainin;j^ payment, or in notice of non-payment, be makes 

the bill bis own, Tolxy t>. Barber, 5 Johnson’s H. 68. Jones r. Savaj^e, 6 Wendell’s 
11. 658. Dayton y. ’rriill, 2,3 Hud. 345. Fry v. Hill, 7 Taunton, 397. Wallace v, 
A^ry, 4 Mason, 336. In tliis last e4iso, the bill was drawn in Havana, upon London, 
Gt sixty days* Hi^ht, and it was lield that it mi'jjht be sent for sale to the United States, 
aecordinK to the course of trade, and need not be sent from Cuba directly to London. 
But in Camidgo y. Allcnby, 6 Barn. & Cress. 373, the vendee paid vendor of g;ood8 
in notes of a country bank, payable on demand to bearer. The bank, at the time, 
had stop})od payment, hut the fact was unknown to both parties. The vendor had 
kept the notes fur a week, without eireulation or demand of payment, and it was held 
that ho made the notes his own by this negli^jence. The French Commercial , Code 
requires a bill drawn from the continent or isles of Europe, and payable within the 
European posses.sions of France, to he presented wiihtn six months from the date, and 
in default, the holder loses all recourse over. Code dc Com. liv. 1, tit. 8, sec. 11, 
There is no such lixed rule in the English law. In Mellish v, Hawdon, 9 Bingham, 
4 1 f>, it was held, that tlierc must be no unrcasonal>lc diday in forwarding for accept- 
ance a hill drawn on a person abroad, and payalde at so many days’ sight. What 
would amount to an unrofLsoiiahle delay, so as to cast upon the holder the loss arising 
from tlie failure of the drawee before acceptance, would depend upon the circumstances 
of the ease, and was a question of fact for a jury. Sec also Story on Bills, §§ 225, 231, 
238, The rule is, that an inland bill or check, puynblo on demand, held by the payee, 
necti not be presented for payment on the day he receives it. The usual bu8inc.s8 
hours, or seasonable time of the next day of business, is sufficient. Chitty on Bills, 
pp. 414, 421. Story on Bills, 471-473, If the bill or chock has been put in circu- 
lation, each party may ]>crhaps be allowed a day as between him and rfie party from 
whom ho receives the cheek. But sec Story on Bills, § 472, et seq,, as to the difficult 
point as to what is reasonable time to present the bill or check, when it passes throngh 
cveral hands. It cannot with safety be kept by a succession of persons long in cir- 
culation. The general rule is, that the drawee has twenty-four hours to consider 
whether he will accept the bill or not. CUtty on Bills, c. 7. 


I Mullick a* Kaclakissen, 28 Eng. L. & £q. 86. 
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The acceptance may be by parol ^ or in writing, and is gen- 
eral or special, (a) ® Thongh a bill comes in the bands of a 
person with parol acceptance, and he* takes it in ignorftice of 
such an acceptance, he may avail himself of it afterwards.^ If 
the. acceptance be special, it binds the acceptor sub modo^ and 
according to the acceptance. But* any acceptance varying tlie 
absolute terms of the bill, cither in the. sum, the time, the 
place, or the mode of payment, is a * conditional accept- * 84 
ance, which the holder is not bound to'refleive ; and if he 

^ t 

does rcceive^it, the acceptor is not liable for more than he bas 
undertaken.^ The doctrine of qualified acceptances as to part 
of the money, is spoken of in Marius and Molloy;(i) and in 


(«) Lumlcy v. Palmer, Str. K. 1000. Powell v. Moiinicr, 1 Atk. 11. 612. Walkci; 
V. Lide, 1 Rieliardson’s S. C. llcp. 249. Fisher w. Ueckwifli, 19 Vt. 11. 31. l\y stat- 
ute 1 and 2 (ieo. IV. e. 78, no acfcptance of an^inhind bill of exchange is suffieieni 
to charge any person, unless such acceptance be in writing on the hill ; and* this is the 
■ statnte law in Georgia ; Hotchkiss’s Code. So, by the N. Y. U. S. vol. i. 7f>8, sees. 6, 
9, no person within the state is cHurgeahlo as an aece])tor on a bill of exchange, un- 
IcRs his acceptance be in writing, signed by himself, or his lawful agent and the 
holder may recjnii’c the accepianct^ to he upon the bill, and a refusal to comply will hf 
a refusal to accept. An ncce])ta]iee in writing, if not on the l)ill, docs not bind, c.xcepi 
it he in favor of the person who, on the faith of it, received the bill. see. 7.) 

So, an. unconditional promise in writing to accetpt the bill, before it he drawn, if an 
accc])ttuiee in favor of 'the person who receives the bill on the faith of it, for a valu- 
able consideration. (Ibid. sec. 8.) And every drn'.vcc who refuses to return a bill, 
within twenty-four hours, to the holder, shall he deemed to h a v(f accepted it. .(Ibid, 
see. 11.) See also Bank of Michigan v, Ely, 17 Wendell, TjOS. The statute law of 
Missouri has followed the jiroviaions in the N. Y. sialute as to acceptance. ]{evised 
Statutes of Missouri, 183.'), p. 97.” t , 

(h) Marius, 17, 21. Molloy, b. 2, c. 10, sec. 21.* 


1 Barnet v. Smith, 10 Fost. 250. Stockwell v. Bramble, 3 Ind. 428. And It luw been 
held, in Indiana, that oral acceptance of a non-negotiable order is good. Bird r. McEl- 
vaine, 10 Ind. 40. * 

' 2 A bill addressed to, a persdn by name.^may be accepted by his wife in her name, and 
the acceptance will bind the husb/iud if he admit his liiibility* The acceptance satisfies 
the statutes 1 and 2 Geo. IV. c. 78, which require acceptances to be In writing. Lindus ??. 
Bradwell, 5 M. G. &^cott’» R. 683. 

^ Otherwise, if there was no oblig.'itioii upon the drawee to accept the bill. Howland », 
Carson, 16 Penn. 463. 

^ Gallery t). Prindle, 14 Barb. 186. But sce^Clarke v. Gordon, 3 Rich. R. 811. 

» ^ It was held, in Wheeler v. Webstter, 1 E. D. Smith, (N. Y.) 1, that the writing of his 
name by the drawee, across the face of a bill of exchange, is a suflicient compliance with 
the statnte. 

• So also in California. Statutes of Cal. 1660, ch. 100, § 6. 

VOL. in. 10 • . 
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• 

the case of Rowe v. Youngs in tfie House of Lords, it was estab- 
lished to be the true construction of the contract, and the true 
rule of^the law-merchant, that if a bill be accepted, payable at 
a particular place, the holder is bound to make the demand at 
that place, (a) The rule is also settled, that a promise to accept, 
made before the acceptance of the bill, will amount to an ac- 
ceptance in favor of the person to whom the promise was com- 
municated, and who took the bill on the credit of it. (6) In 
Coolidge y. Pay son, all the cases were reviewed, and it was* 
hold that a letter, written within a reasonable tinje before or 
after the date of the bill, describing it, and promising to accept 
of it, is,. if shown to the person who afterwards takes the bill 
upon the credit of that letter, a virtual acceptance, and binding 
upon the person who makes the promise,' The same doctrine 
was also held by the Supreme Court of New York, in Goodrich 
V. Gordon; (d) and it was •there decided, that if a person, in 
writing, authorizes another to draw a bill of exchange, and stip- 


(n) i! Urod. & Bing. 1C5. * 

»(/>) Miiri V, Brest, 4 Campb. Rep. 398. So, a letter of credit^ addressed to any per- 
son wlio should make the adviiiiee upon the faith of the letter, is an available promise 
in favor of the person making the advance ; and it i.s considered as available if it ho 
a gcTiferal hlter of credit in favor of any person vriiojnakcs the advance on tlie fftith 
of it. These letters of credit arc treated as in the nature of nT'gotiable instrunients, 
and the party giving such a letter holds himself out to all persons who should ad- 
vance money on bill^ drawn on the same, and upon the faith thereof, as contracting 
wiiTi them an obligation to accept and pay the bills. Bawrason ?;. Mason, 3 Crunch, 
49‘2. Boyce a. Edwards, 4 Veters, 121. Adams r. Jones, 12 Id. 207. Carnegie v, 
Morrison, 2 Metcalf. 381, Story op Bills, 538 to 55,5. 1 Bell’s Com. 371. 

(c) 2 Wheat, llcp. 66. See, also, to S. P. d Peterses U. S. Uep. 264, 284, and 4 
Ibid. 111,121 ; 2 Gallison, 233 ; Bayard Lathy* 2 McI-ican, 462. 

(d) 15 Jolms. Rep. 6. S. P. p. in Parker r. Grcele, 2 .Wendell, 545. Kendrick v. 
Campbell, 1 Bail«!y’8 S. C. Rep. 522. . Carnegie u.. Morrison, 2 Metcalfs R. 381. 
Rend v. Marsh, 5 B. Monroe, 10, 


t But the particular bill that will be accepted must bo* precisely described and speci* 
lied, or the party iiudvi tig the proiiiise will not bo liekl as acceptor. Casselw. Dows,l 
Blatch. C. fb ttari. Ami where one gave written authority to another,^ as his agent, to ad- 
just, certain business and draw on liim for^the money necessary, it was held to amount fo 
an acceptance by the prim.'ipal of drafts drawn upon him, with the assent of the agent.' 
dates r. PurUdr, 43 Maine, 544. And it wiu4 held, in Michigan State* Bank v. Reeks, 2 
(28 Vt.) 290, tliat authority to draw^“oii us or efther of us,” and “we hereby 
jointly and severally hohl ourselves accoimtiible for the acceptance and payment of sucii 
tlrafts,’* binds the signci*s, jointly and severally, to the payment of acceptances made by 
either. 
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ulates to honor the bill, and the bill^ be afterwards drawn, and 
taken by a third I3arty, on the credit of that letter, it is tanta- 
mount to an acceptance of the bill.’ The doctrine rests upon 
the decision of Lord Mansfield, iij Pillans and Rose v. Van 
Mierop cmd aad in Pierson v. Dmhp^ (a)* where he 

laid down the* broad principle, that a promise to accept, 
previous to the existence of the •bill, amounted to an ac- ^ 85 
ceptaace. It is giving credit to. the bill, and which may 
be done as entirely by a letter written before, as by one written 
after the date of the .bill: A parol promise to accept a bill 
already drawn, or thereafter to be drawn, is binding, if the bill 
be purchased in consideration of the promise. It is an original 
promise, not corning within the objects or the mischiefs of the 
statute of frauds but whether such a valid parol promise to 
accept a non-existing bill would, in the view of the law-rner- 
chant, amount to an acceptance of the bill w’hen drawn, is a 
question not necessarily connected with the validity of the 
promise, (h) ^ 

Every^ act giving credit to the bill amounts to an accept- 
ance, (c)^ There is no doubt that an acceptance, once fairly 
and fully made and consummated, cannot be revoked ; ^ but to 

(n) 3 Burr. Rep. 1663. Crtwp. R, 571. 

(h) Townsley v, Sumrall, 2 Peters’s U. S. Hep. 170. The former Entjlish author- 
ities on this point are overruled ; and in tlie Bank of Ireland v. Archer, 1 1 M(?oson & 
Welshv, .38.3, the judj^ment was, tliat a promise to accept a hill not yet drawn was not 
an Hcceptancoj even iiK>i:j;h the l>ill he discounted for the drawer, on the faith of such 
promise. The settled American rule is the former one, declared in tlie lime of Lord 
Mansflclrf. and hy Mr. Justice Sto^)^ in Hussell v. Wippin, 2 Story’s R. 213. Judpe 
StoT*y U of opinion that the doctrine of the Supreme Court of the United States, in 
Coolidpc V. Payson, only applies to hills of exchanpe payable on demand, or at a 
fixed time after date, and doe.s not apply to a hill drawn payable at or after sight, for 
in the hitter case a presentment is indispensable, sinw tlio time the bill has to run can- 
not otherwise be ascertained. ‘ Story on Bills, § 249. 

(c) Powell V. Monnicr, 1 Atfc*. 611. Wynne r. Kaikes, 5 East’s Hep. 514. Pairlee 
V. Hemnp, 3 Bingham, 625. 

1 I;ev«ri9 v. Kramer, 8 Md. 276. Peach y. State Bank, 2 Cart. (Ind.) 481# 

2 A promise to pay “ eventually,” or at some future perir)d, is valitl as an acceptance. 
Brannifi t?. Henderson^ 12 B. Mon. 61. Hatcher v. Stahvorth, 25 Miss. 376. An accc|jt- 
ance, ** so far as I am owingtiow or shall bo” at a future d:iv,4)iiid.s the acceptor to pay 
what was then owing. Bellows v, Bingham, 2 Wms. (28 Vt.) 243. 

8 The acceptance by one of a bill drawn on several, binds him. Owen v. Van Uatcr, 

1 Eng. L. & Eq. 396. 
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reijder it binding, the acceptance must be a complete act, and 
an absolute assent of the mind ; for though the drawee writes 
his name on the bill, yet, if before he has parted with the bill, 
or communicated the fact, he changes his mind, and erases his 
aoceptanCe, he is not bound, (a) The. acceptance may be im- 
'plicdly as well as expressly given. It may be inferred from the 
act of the drawee, in keeping the bill a great length of time, 
contrary to his usual mode of dealing ; for this is giving credit 
to the bill, and indunng 1:110 holder to consider it accept- 
ed. (6) ^ If the bill be accepted in a qualified degree 
*86 only, *and not absolutely, according to the tenor of it, 
the holder may assent to it, and it will be a^good accept- 
ance, p/'o/aAi/o ; or he may insist upon an absolute acceptance, 
and for the want of it protest tlui bill. It;is in the discretion 
of the holder whether or no he will take any acceptance vary- 
ing from the toTins of the bill. This doctrine was settled in 
England upwards of a century ago, and in opposition to the 
distinguished argument of Sir John Strange, arid it has contin- 
ued unshaken to this day. {c) 

•The acceptor of a bill is the principal debtor, and the drawer 
the surety, and nothing will discharge the acceptor but pay- 
ment or a release.2 lie is bound to an innocefnt indorsee, 
though he accepted without consideration, and for the sole ac- 
commodation of the drawer, {d) Accommodation paper is now 


» (a) Cox u. Troy, 5 Barn, & AM. 474. Emm*5;on, tom. i. 4.5, cites Dupuy de la 
?>(?rra, art. cics Lettros do ^lianj;c, c. 10, as layiiig down the maxim, thaf while the 
acct'ptig’ is muster of his signature, and before he has parted with the hill, he can can- 
'(■rl his ari'cptancc. I'liis doctrine of La Serra is cited with particular Ap[)roi)ation by 
rothicr, 'rraitt! du Con. dc Chanjyc, n. 44, and his opinion was mentioned with great 
nspcct hy the K. B. in the case lust referred to: and th<?re is now entire harmony on 
the point in tlie jurisprinlcnce of the two nntions. 

(/>). Harvey v. MArtin, I Camj)lj. 425, note. Story on Bills, § 246. 

(c) ^yegl•rslolfe Keene, 1 Sir. Uep ‘^14. Smith u. Abbott, 2 Ibid. 1152. 

(d) A |>lca that the acceptanee Vus without consideration, held bad’ on demurrer. 


I See 1 N.. Y. Kev. Sc. p. 761), ^ U, * ^ • 

Blair v. Bank of 'I’eun. 11 lliimph. 84. Attenborough,^?. MacKenzie, 36 Eng. L. & 
,Eq. 562. But where tlio tlraweo is a mere accommodation acceptor, there tlie drawer is 
the prinoipal aiul the drawee the surety. Parks v. Ingram, 2 Fost. 283. But see /wt, 
p. 112, note (1). 
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go.veftied by the same rules as other paper. This is the latest 


Lowo V. Chifney, 1 Bing. N. C. 267. An accommodation bill or note is a mercantile 
term, and means a bill on which the drawer has no right to sue the acceptor of such 
a hill. It is a note without consideration, and for which tiic payee is to provide when 
duo, and not to qaU on the maker for payment. King v. Phillips, 12 Mecson & 'Vfels- 
hy, 705. Thompson v. Clubley, 1 Meeson & Wedshy, 212. The acceptor of.n forged 
hili is hound by his acceptance, fur that act precludes him from afterwards disputing 
the as he is bound to know, ami te presumed to. know, his drawer’s hand. Price 
v. Neal, 3 Burr. >354. Buller, J., 1 Term, 655. •Lei^ v. Bank U. S. 1 Binney, 27, 
Canal Bank v. Bank of Albany, 1 Hiirs H. 287. Kobinson v. Reynolds, 2 Adol. & 
Ellis, N. S. 19ff.^ So, if a hank pay*a forged check, the holder being innocent, the 
bank must bear the loss, on tlfe principle that the bank is bound to know the bund of 
it# own customers, and a want of duo diligence and caution exists.^ Levy v. Hank 

U. S. 1 Binney, 27. Smith v. Mercer, 6 Taunton, 76. B»ink of St. Alhans v. F. & 
M. Bank, JthVt. Rep. 141. The courts consider the case of Price Neal as decisive. 
So, payment to a bank innticcntly in its own forged paper, binds the bank. It is bound ' 
to know its own paper. U. S. Bank c. Bank of Georgia, 10 Whcaton> 333. On the, 
other hand, the general rule is, that payment of a debt in a forged note, both parties 
being innocent, is no payment, and the sanm rule applies if a forged note be dis- 
counted. Markle v. Hatfield, 2 Johns. Hep. 455. Young v. Adams, 6 Miiss. Rep. 
182. Eagle Bunk u. ^mith, 5 Conn. liep. 71. Jones v. Hyde, 5 Taunton, 488. 
United States Bank v. Bank of (jUiorgia, 10 Wheaton, 333. Canal Bank u. Bank of 
Albany, 1 HiU’s K. Y. Hep. 287.’^ lii this last ease the plaintiffs paid a draft, when 
tl!h name of the imyee or fifst indor.scr w'as forged, and the defendants were held 
bound to refund, as they had no title to the instrument or money obtained under it. 
None but the pUyec can assert any title to a negotiable bill or note, without his in- 
dorsement, but the loser cannot recover back, unless he uses diligence to detect the 
forgery, and give notice, and there be no unreasonable delay after the discovery of 
the forgery. Gloucester Bank v. Salem Bunk, 17 Ma*ss. Rep. 33. Pope & lliitkriiaii 

V. Nance, MinoVs Ala. Rep. 299. , Canal Bank v. Bank of Albany, sup.* Nor cun 
he recover, if he agrcc.s at the tirfte of the bargaib and sale to receive certain notes 
drawn and indorsed by third persons in payment, for he took the risk. Ellis v. Wild, 

6 Ma.ss. Rep. 321. It is held in one ca.se, (Ontario Bank v. Lightbody, 13 Wciirlcirs 
Rep. 101,) that payment of a debt in bills of an insolvent bank, both partie.s being 
ignorant of the fact, is ho payment. See, also, Waiiiwright v. Webster, ll Vt. R.570; 
Gilriiaii u. Peck, Ibid. 516; Fogg ». Suwy'cr, 9 N. H. R. 365 j Frontier Bank v. 
Morse, 22 Maine R. 88, to S. P.® But there are decisions in other cases (Lowrey v. 
Murrell, 2 Porter's Ala. Rep. 280; Scruggs n. Gass, 8 Yergcr, 175) directly to the 
contrary, and the point remains unsettled in our American law. In Bayard v. Shunk, 


1 Mather v. Maidstone, 87 Eng. & Eq. 835. 

* Goddard v. Merchants* Batik, 4 Oomst. R. 147. 

* Simms n. Clarke, 11 111. 137. 

4 See Hortsman v. Henshawf 11 How. U. S. B. 177, where, under special circumitances, 
the dmwoe could not recover back money paid on a bill, on which payee’s Indorsement 
was fa^ed. ■ ' 

4 Timmis 'f>. Gitfiins, 14 Eng. L. & Eq. 64. 

10 * ‘ 
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and the best doctrine, both in England and in this counti^. (a)^ 
These aie the strict obligations of the acceptor in relation to 


1 Wmis & Serg. 92, the der^isiion agrees with those in the two last cases ; and Cliief 
• Juj^tice (lilis^n gives a strong and vigorous opinion, that a payment (not in forged* 
notes, but in current bank-notes) discliurgcs the del»t, though the notes were of no 
value, as the hank had previously failed, of wliich both parties were ignorant. Mr. 
Justice Story (Story on Bills, ^ 225, n. ; Story on rroinissory Notes, 477,) says, that 
this disputed point resolves i^elf jnorc into a question of intent than of law, and that 
*is* whether, taking all the circurnstanees together, the hill was taken as absolute jmy- 
ment by the holder, at his own risk, or only as eonditionar** payment, he using due 
diligence to demand and collect it. And he coiichidcs tliat the weight of reasoning 
apd authority are in favor of the paynicnt in sneli cases being considered as n^^ll. 
Story on I*roini.s8ory Notes, 125, 477, 641. 

(a) Fentum w. Poeock, 5 Taunton, 192. The Governor and Company of the Bank 
, of Ireland v. Beresford, 6 Dow. 234. Bank of Montgomery County u. Walker, 9 
Serg. & Hawle, 229. Murray w Judah, 6 Cowon, 484. Clopper n. The Union Bank 
of Maryland, 7 Harr. & Johns. 92. Church v. Barlow, 9 Pick. .547. Grant ?>.*Kllieott, 
7 Wendell, 227. Marr v. Jo!m.son, 9 Yergcr, 1. Wilde, J., in Comm. Bank v. Cun- 
niughain, 24 Pick. 274. Iwdorsc'rs for the arrommodatwn of the maker of a note do 
not stand in the relation of cosureties to each other^ so as to create l)ctween them a 
lidhiliry to eontrihnlioii, though they may cngjigc between themselves for contribution. 
Aiken v, Barkley, 2 Speer’s S. C. Rep. 747.” Jt i.s also settled that the drawer is not 
entitled to notice of noji-fmyment by the acceptor, if the hill was accepted merely for 
his aeconiinodatioi). Story on Bills, §§ 310, 31 1, 312. But ns the making of accom- 
modation indorsmcnts. U out of the .scope of the partnership business in a mercantile 
house, they arc not binding upoji it, niilc.ss done with the express or implied assent of, 
all the inemhers of the lirm, except where the paper comes into the hands of a bond 
fide holder. Austin u. Vandwmurk, 4 Hill’s N. Y. Rep. 259. * • 


1 Pierson «. Boyd, 2 Duer, .33. Far. & Mech. Bank v. Rathbone, 26 Vt. 19. Yates v. 
Bomddson, 6 Md. 389. l.ord v. Ocean Bank, 20 Penn. 384, Strong v. Foster, 33 Kng. L. 
& I'jj. 282. In Luiiisiuim, indorsers of accommodation paper, expressed to be such, and 
eausfd to be discounted by the drawer at any bank in the stato or transferred for valu- 
abh* e<.nsidepiition to any person, are bouBtl to tlie bearers of tlic note or bill us if it had 
been neg(»tiated for tlutir own benefit. Bev. Statutes of La. 1866, p. 46, § 12. 

1 he elfect ol receiving a promissory note for a })rcexisting debt, by the law of Eng- 
land, is thus stated in Smith’s Mercantile Law, (by H. & G.) 632; It' is, in general, no 
suti.slaetion of tlie demand, but only j?rimdjacit evidence of j>ayment, rendoriug.it neces- 
sary that the creditor should account for it before he can recjj>ver the consideration. Yet 
it ^ tij (iperalc ns a satisfaction, it tlie debtor’s liability upon it bo discharged by its loss, 
of by the Imlder’s laches; or if the creditor agree to receive it as cas/t; or if it be trans- ‘ 
1 erred to him by way of sale without iruud; or if the creditor negotiates for value with- 
.out making himself liable. 

It is held, gcuurnlly, in the courts of the United States, Jhut the givihg of a negotiable 


a Pitkin «. Flniiagau, 23 Vt 160. McNeilly r. Palcliin, 23 Mis. 40. Bunn v. Wade, Id. 
.207. . , 
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the other parties to the bill : > and they do not apply in all their 
extent as between the drawer and the party who" indorses or 
lends his name to the biU as surety for the accommodation of 
the drawer. In such a case, the party who indorses is not en- 
titled to damages from the drawer beyond what' he has actually 
sustained, {a) If the acceptor alters the bill on acceptancef he* 
vacates it as against the drawer and indorsers; but if the holder 
acquiesces in such •alteration and acceptance, it is a good Ijill as 
between the holder and acceptor, (b) • 

(«) Dorst'y v. His Creditors, 19 Martin’s Re]|. 498. 

(/>) raton V. Winter, 1 Taunton, 420. 

promi.ssory note i.s not pjiyiuent, unlcs.s it is so exprc.ssly ngrecil; iiml such, it is* stiitl, is 
the ilortrine of the civil law, 8(to ('hitty on Contracts, 0 Ain, ed.p. 707, note hy the 
learned editor. Hut see 2 GreenlcaCs Ev. § 520. 

In M5iHSMchu.sietts, tlic decisions have not been uniform. Iliitl. Soe 19 I^nw Hop. 607. 
In Miiiiic, u ue^i5tiabl(} luite discharges the preexisting debt for which it is given. Uwd- 
iiig V. Morgan, 27 Ate. 419. ^ 

In New Vork, the giving of a note is payment of ii debt: 

1. Wlicre the note of a third per.‘‘ou is transferred hy u debtor, und taken by a creditor, 
$iid credit is given for it as a payment ^ — if the note he indorsed by the debtor, he must bo 
charged as an indorser. Fri.sbie e. Lamed, 21 Weiul. U. 450. St. .John v. Purdy, 1 Saiidf. 
•Law K. 9. Hawley v. Foote, 19 VVeiuI. K. 616. Cole v, S.ackett, 1 Hill’s Kep. 610. 

2. Wliere a parly gives bis own noic for his own debt, for wbicli a receipt is given in 
full, on default of payment the creditor may go buck to the original cause of uctitai, on 
surrendering the note to bo cancelled. Frisbio v. Luriied, &c. supra, VVayxlcU v. Luer, 

5 Hill’s K. 448. 

Whether the note given be the debtor’s own note or the note of a ^hird person, it will 
operate as an absolute satisfaction, if it be artuaily taken in payment uf the debt. Waydell 
V. Luer, 3 Deiiio’s IL 410; but not otherwise. Vifii lips v. Hillaye, 6 Hurb. S. 0. Hep. 
244, 252. Pratt v. Foote, 6 Seld. 403. See, to the same effect, Haruet v. SinWi, ICt Fost. 
256; Hank v. Hobo, 9 Kich. 31; Mooring v. Mobile M. 1). & M. 1. Co. 27 Ala. 254; Street 
V. Hall, 8 Wins. (29 Vf.) 105; McIntyre r. Kennedy, 29 Penn. State U. 448; Hemy v. 
Griffin, 10 Md 27; Widders v. Gorton, 40 Eng. L. & Eq. 265. Parol proof is not admis- 
sible to explain a writing, acknowledging receipt of u note in payment, it being in tiie 
nature of a contract. Graves v. Friend, 6 Sandf. S. C. U. 668. Coiikirng v. King, 10 Harb. 
R. 372. 

1 Though the acceptor admits that the name of the drawer is not forged, he does not 
admit that the btn/y of the bill is not forged. Hank of Commerco v. Union Hunk, 3 Cornst. 
Rep 230. But see Hall v. Fuller, 5 B. & 0. 760; Pothier, Coutrat du Change, part 1, 
C. 4, ^99. 

The acceptor also admits the capacity af the indorser, before acceptance, to, indorse. 
Smith V. Alnrsnck, 6 Man. Gran. & Scott, 486. Tn this case, the indorsor was a married 
woman, and by reason of her incapacity to pass her husband’s property in the bill, the 
acceptor might be compelled 40 fiay the amount twice. 

There is, ill l*ennsylvania, a statute* -ffrovisioii for the recovery of money erroneously 
paid by reason of the forgery of the name of a drawer, acceptor, or indorser., Laws of 
Penn. 1849, Act No. 310, ^ 10. 
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A third person, after protest for non-acceptance by the 
* 87 * drawee, may intervene, and become a party to the bill, in 
a collateral way, by Accepting and paying the bill Tor the 
honor of the drawer, or of a particular indorser. His accept- 
ance is termed an acceptance supra protest^ and he subjects him; 

' self to the same obligations as if the bill had been directed to 
him; but the bill must be duly presented to the drawee at 
maturity, and if not paid, it must be duly* protested for non- 
paypoent, and due nofe'cc^iven to the acceptor supra protest^ to 
make his liabilities as such acceptor absolute. He has his remedy 
against the person f(g whose honor he accepted, ana against all 
the parlies who stand prior to that person, on giving, due notice 
of the dishonor of the bill. If he takes up the bill for the honor 
of the Indorser, he stands in the liglit of an indorsee paying 
full value for the bill, and has the same remedies to which an 
indorsee would be entitled against all prior parties, arid he can, 
of course, sue the drawer and indorse^^. (a) The* ifcceptance. 
supra protest is good, though it be done at the request and unde* 
the guaranty of »the drawee, after his refusal, and the party for 
whose honor it is paid is equally liable, (b) The policy of th*e 
rule •granting these privileges to the acceptor supra protest^ is to 
induce the friends of the drawer or indorser to render them this 
service, for the benefit of commerce and the credit Of the trader, 
and a third person interposes only when the drawee will not" 
accept. Thare can be no other acceptor after a general accept- 


(«) Mutford V, Walcot, I Lord Raym- 574. Mertens v. WJimington, I Ksp; JJ!. P. 
Ilo|». 112. Buylcy on Bills, 201#. Story on Bills, ^ 122-125, 452. Goodall v. 
Polliill, 1 Munning« Gniii^er, & Scott, The ri;^lits and remedies growing oat 
of ae( c|jt;mec.s »ufira protest, are eqiuiUy recogifized in the foreign conmicreiul law of 
E*im>pe \ and the* authorities for that purpose, such as Stracea, Heineccius, Pothier, 
Purdcssus, ntid the French Ordinances, arc referred to in Mr. Justice Story’s thorough 
Xrcatise. Tlic person who jiays a protested bill supra protest, for the honor of the' 
indorser, has no remedy against the indorser, if the latter was already discharged by 
reason of the want of notice of the non-acceptance. Chitty on Bills, 213, 4, 234, 257, 
330. Higgins v, Morrison, 4 Daim’.s Ken. Kcp. 102. The payer sM/?ra pn^^t must 
give reasonable nojice to the party that he has .made such payment for his credit, 
Otherwise that party will not be obliged to refund. Wood v. Pugh and others, 7 Ohio 
Rep. part 2, 164. He cannot sue the drawer wiihout proving demand on the drawee, 
and non-acceptance or non-payment by him, uml notice to the drawer. Baring v. 
Clark, 19 Pick. H. '220. 

{h) Koqjg v. Bayard, 1 Peters’s U. S. Rep. 250. 
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ance by the drawee. A third person may become liable on his 
collateral undertaking, as guaranteeing the credit of the drawee, 
but he will not be liable in the character of acceptor. It is said, 
however, that when the bill has been accepted svjna protest^ for 
the honor of one party to the bill, it may, by anotbcT individual, 
be accepted supra protest^ for the honor of another, (a) Tftie 
holder is not bound to take an acceptance supra protest^ (6)*but 
lie would be bound to accept an offer to pay supra protest 
* The protest is necessary, and should pVec^de the collateral * 88 
acceptance or payment; (c) and if the bill, on its face, 
directs a resort to a third person, in case of a refusal by the 
drawee, such direction becomes part'of the contract, (d)' 

As between the holder of a check and the indorser, it ought 
to be presented for acceptance with due diligence ; (e) but as 
between the holder and drawer, a dernand at anytime before 
suit brought will be sufficient, unless it appears that the drawee 
has failed, or the drawer has, in some other manner, sustained 


(a) licnwes, tit. Bills of Exehanj^e, sec. 42. Jackson v. Hudson, 2 Campb. 447. 
{h) Milford n. Wulcot, 12 Mod. Kcp. 410. 

(c) Potliicr, li. t. n. 170. 

((/) PothitM*, li. t. 11 . l.lf. Holland Pierce, 14 Ma^tin^s La. Rep. 499. An 
acceptnneo for lionor is not an absolute but conditional acceptance, and an averment 
of prc.sentTTieiit to ilio drawee for jiuynieiu is necessary. Williams u.* Germaine, 7 
Barn. & Cfcss. 408. This acceptance su/rra y/rotest, (loe.s not ai)ply by tlie corn'merciul 
law to promissory notes. Story on Promissory Notes, 5.')7. 

(e) Kickford v. Rid”:c, 2 Campb. 537. BeceliinjV o. Gower, 1 Holt, 313, note ‘of the 
reporter.^ Clark v. Stackhouse, 2 Martin’s La. Kep. 327. Mohawk Bank v. 
Broderick, 10 Wendell, 304. Mohawk Bunk v. Broderick; 13 Wendell, 133.- Parke, 
B., 9 Meeson & W. 18. Where the parlies reside in the same place, six days’ delay 
was held lodist’hargc the indorser. Gough v. Stiiats, 13 Wtnd. 549. In Hodiiigton 
a. Sclilcnclier, 1 Neville & Manning. 540, S. C. 4 B. Adolph. 752, it was held, that 
the holder was hound to present it for payment on the day following that on which 
he receives it. Moulc v. Browm, 4^ Bingham, N. C. 266. Smith v. Janes, 20 Wendell, 
I9!i, S. P. If a check be received, say on Monday, ihe holder may present it at any 
time during banking hours on Tuesday. But if he pays it to his own hanker on 
Tuesday, that banker, as lii.s ageni, must present it to the drawee on Tuesday, and 
has not till Wednesday to present it. That would be good as to notice of dishonor, 
hut not as to preHtniment ; and as the drawee failed on Wednesday, the holder was in 
default. Alexander w. Burchfield, 1 Carr. & Marshinan, 75. S. C. 7 M. & Granger, 
l^hl • The holder of a check ^s not entitled,, because he passes it through his banker, 
to one (lay more fot presenting it. The tinie’is the same whether the prasentment be 
made by himself or through his l^anker, i. the day following that in which he re- 
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injury by the delay, (a) The drawee-ought to accept or refdse 
acceptiuiGe, as soon as he has had a reasonable opportunity to 
inform his judgment. K he cannot be found at the proper place, 
the holder may cause the bill to be protested ; and if the drawee 
be dead, the bill may be* presented to his executor or admini»> 

tfetor.(6) 

• 

(5.)‘ Of the indorsement 

A. valid transfer mfty be made by the payee, or his agent, and 
the indorsement is an implied contract that the ii^dbrser has a 
good title, an4 that the antecedent names are genuine, that the 
bill or note shall be duly honored or paid, and if not, that he 
will, on due protest and notice, take it up. (c) ^ ■ In the case of 
a. bill made or indorsed to a feme covert or to a feme sole^ who 
afterwards ‘marries, the right to indorse it belongs to the hus- 
band.® So, the assignee of an insolvent payee, or the executor 
or administrator of a deceased payee, are entitled to indorse the 
paper. (?/) And if a bill be made payable to a mercantile 


(d) Crugpr .V. Armstronjr, Johns. 5. Conroy v. Warren, Ihirf. 259. Roths- 
child i». Corricy, 9 Ihirn. & Cress. 38^, Sutherland, J., j|i Murray r, Judab,6 Cowen, 
490, and-Savape, Ch. J, in Mohawk Bank v. Broderick, 10 Wendell, 306. 

(ft) Molloy, b. 2, c. 10, sec, .34. Bayley on Bills, 128. 

(f ) Ovfden V. Saunders, ih Wheaton, 213, 341. ’ Tardessus, Drpit Com. 2, art. 347. 
Story on Promissory Notes, 145. 

(f/j Ihirker, Ch J., in I P. Wins. 2.55. Conner v, Martin, cited in 3 Wils. Rep. 6. 
Hawlinsod v. Stone, Ibid. 1. In Harper r. Butler, 2 Peters’s U. S. Hep. 2.39, it was 
admitted, that an indorsement of a ncjroiiahle note by the executor of the^iayee,and 
pood in the state where he was afipointed and indorsed it, will enable the indorsee to 
sue in his oWn name in any other state. But a contrary doctrine was held in Steams 
u. Burnham, 5 Greenloaf, 261, and Thomp.son r. Wilson, 2 N. II. Rep. 291. These 
last decisions aiHi questioned in the case of Rand i*. lluhhurd, 4 Metcalfs R. 259, and 
the doctrine in the other eases sustained ; and I think the better opinion to be, that if 
the holder of the note dies before the note becomes due, his executor or his adminis- 


4 And in tlie indorsement thorp is an implied guaranty of the competency of the makers 
to contract. Erwin v. .Downs 16 N. Y. (1 Smith,) 576. 

* Whore the defendant had transmitted to his wife a draft payable to her order, which 
she indorsed in her own name and sold with Ids aiithoritv, it was held, that he was liable 
in the same manner as if the indorsement had been bj* liiinself. Hancock Bank v. J«y, 
14 Maine, 568. 

8 Malhoii V. Southard, 80 Me. 147. Dwight v. Newell, 15 111. 8.3.3. One of several ad- 
ministratOFS is competent to receive notice of protest. Beals v. Peck, 12 Barb. 246. 
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^ house consisting of several ‘partners, an indorsement by *89 
fiftiy one of the partners is deemed the act of the firm. If 
the bill be rhade payable to A., for the use of B.; the legal title 
is in A., and he must indorse it. So an infant payee or indorsee 
may, by his indorsement, transfer the interest in the bill to any ^ 
subsequent holder, against all the parties to’ the bill t^xcept hifti- 
self ; and if a third person other than the payee guarantees, by 
indorsement, previous* to delivery to the jSayee, the payment of 
the note, he is held to be an indorser, «nder the New York 
statute, (a) ^ 

The bill cannot be indcTrsed for a part only of its contents, 
unless the residue has been extinguished ; for a personal con- 
tract cannot be apportioned, and the acceptor made liable to 
separate actions by diflerent persons.^ 

Blank indorsements are common, and they may be filled up 
at any time by the holder, even down to the moment of trial in 
a suit to be brought by. him as indorsee; but no other use can 
be made of d blank indorsement in filling it up, than to point 
out the person to whom the bill or note is to be paid.® •A note 
indorsed in blank is like one payable to bearer, and passes by 
delivery ; and the holder may constitute himself, or any other 
person, assignee of the bill.^* -The courts never inquire whether 


trator, if one be appointed, may make the demand, and give notice so as to fix the 
prior parties. * • 

(a) Prosser v. Lnquecr, 4 IHH’s K. 420. An indorsement by the cashier of a bank 
for the bank, passes the title. Story on Promissory Notes, p! 132. 


1 In a case wheVo a person deceased had written his name upon a bill payable to order, 
and after Ins death the executor merely delivered the bill to the plaintiff, it was held, he 
acquired no title. It would seem that an indorsement of a bill payable to order, without 
deljVei^, or a delivery without indorsement, is insufficient to pass the legal title. Clark v. 
Sigourney, ^7 Cohn. R, 511. Smith r. Wyckoff, 3 Saiidf. jCh. R. 77. 

, 2* Martin v, Hayes, 1 Busbee, 423. A note given’ to two or more payees, who are not in 
partnership, must be*intlorsed”by all, to enable the indorser to sue on the note. Dwight v. 
Pease, 4 McLean, R. t»4. But where a person, whose name was on the note, refused to bo 
a payee,, and it was indorsed by the other, and the name of the person refusing was left in 
by mistake, it was held the indorsee might recover. Pease v. Dwigtit, 6 How, U. S. 190. 

® In Webster v, Cobb, 17 111.^69, it was held that the holder of a negotiable note, in- 
dorsed in blank, may fill up the blank with atiy undertaking not inconsistent with the 
nature of the instrument and intention of the parties. • • ' 

^ And delivery is necessary to constitute a title to a promissory note by indorsement. 
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he sues for himself, or as trustee for some other person, (a) 
Even ii bond made payable to bearer, has been beld to pass hf 
delivery, in the same manner as a bank-note payable to bearer, 
or a’ bill of exchange indorsed in blank. (6) The holder may 
strike out the indorsement to him, though full, and all prior in- 
defl'seinents in blank, except the first, and charge the payee or 
maker, (c) ^ , When the indorser takes up the note, he becomes 
the holder as entirely u*s though he had never parted with it. {(ly 

(a) rciuock i’. RhoeJos, Rqi. G.33. Kruncis Mott, cited in 634. Bull. 

N. 1*. 275. Liviii|;ston r. Clintcni, .‘uul .('oo^ier w. Kerr, cited in 3 Joints. Cns. 264. 
Lovell i\ Kvertson, 11 Johns. Kcp. 52. Duncan, J., in 13 Ser}j:. & K’awle, 315. 
Kier.stcd v. Iloj^ers & ( Jarlan<l, 6 Harr. & Johns. 28.3. Kvuns tK Ge«, 1 1 Peters, 80. 
In Spriji^i;. Cuny’s lloirs, 19 Martin's La. Hep. 2.53, it was hdld, tljat the holder 
of 11 ncgotiahle note, indorsed in blank, tni^lit sue on it, without fillinj; it tip to him- 
selfi* Under the French law, an indor.s(;iiit*iif, in blank, of a. promissory note, is not 
valid. Code d« Comm. art. 137, 138. Tlie law is the same in Germany. Heinec. 
do Cam h. c. 2, sees. 10, 11. Nor can the holder of a bill drawn and jndorsed in 
France, in bhiiik, recover ajjainst the Itcceptor in the ICnp^lish courts, for such an in- 
dorsement was not a valid contract by the kx Imi contmvids, Triinbey v. Vignicr, 
1 Bin^r. C. 151.8 

(/>) Gortrier v. Micville, 3 Barn. Cress. 45. 

(d) Doll fits n, Fro.sch, 1 Denio, 367. 

(rf) Smith V. Clarke, Pcake/s N. P. Rep. 22,5. United States v. Barker, 1 Paine’s 
Rep. 156^ McDonald v. Mau^^ider, 3 l*cters’s Rep. 474. Conant v. Wills,-! Mc- 
X^ean’s Rep. 42'’, l-<eidy u. Tammany, 9 Watts’s R. 359. 


Indorsement without delivery will not. do it. Danii ifl Norris, 24 Conn. 333. Kirkpatrick 
V. Wolfe, 17 Ark. 90. An indorsement of a note in blaiik, even with the intention of mak- 
ing the indor-or per-sonally liable, cannot, cither by e’onstructi(ai of law, or by piv>of of 
.extrinsic facts, be convertyd into a guaranty or any other contract than an indorsement. 
Ct)ttrell fj. Conklin, 4 Dner, (N. Y.) 45. And the liability of a party, not the payee of a 
note, who imlorscs it in blank at tfic time it is made, is absolute and direct, and not col- 
latend. Carpenter i\ Oaks, 10 Rich. Law, (S. C.) 17. Carr v. Rowland, 14 Texas, 276. 
Cecil «. Mix, 6 liid. 478. ' • 

1 Alcock r. McKatn, 12 La. An. 614. And in actions by a drawer, founded on the return 
for non-payment by the acceptor of paper once in circulation, it is presumed that the 
drawer is a 6im« JiWe Indder and lie may strike out indorsements, in ae.conlance with that 
presumption. Rilkingt<Mi t;. A^oods, 10 lud. 432. And see Kurnev r. HcaUi, 17 Ark^897; 
ami Pilkinpton v. Wo(m 1<, 10 Ind. 432, • 

® The indorser (*f a negotiable note cannot recover against the maker, so long as the* 
indorsee has a rfght to demambpayrnent of the inakc*r; not even if the indorsee has recov- 
ered judginent against the indoi*ser, and collected a part of it. Little r, Ingalls, 18 N. 
Hump. R. 44. Where, the payee of a note, which he had tran.sfcrred, paid and took up 
the note, the statute {»f rmiiiaiions was held to be a defenge of the maker, at the expira- 
tion of six years from the time the note was payable, in like manner as if it had never 
bMU transferred by payee. WonjlrulVr. Moore, 8 Harb. U. 171. 

® lu Everett r. Vendryes, 26 Rarb. (N. V.) 383, a bill of exchange was drawn and in- 
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There is no necessity for any negotiable, words in the indorse- 
ment. An indorsement to A. B., without adding “or order,” is 
a good general indorsement, {a) But to give effect to an indorse- 
ment, there must be delivery, {b) ^ A bill originally negotiable, 
continues so in the hands of the indorsee, unless the general 
negotiability be restrained by a special indorsenrient by Ihe 
payee. He may stop its negotiability by a special indorsement, 
but no subsequent indorsee can restrain the negotiable quality 
of the bill, (c) The first indorser is hiabie to every subsequent 
bond fide holder, even though t he bill or note be forged, or fraud- 
ulently circulated, (d) If a blank note or check be indorsed, it 


(o) Btiylpyon Bills, 128. Story on Promissory Notes, 150. 

(h) Mnrston v. Allen, 8 Mceson & Welshy, 494. 

(e) Eilie v. East India (yompuny, 2 Burr. Hep. 1216. Anchor t?. The Bank of En#;- 
huid, Douj^. Kcp. 637. Sniilli c. Clarke, 1 Esp. Tlcp. 180. Story on Promissory 
Notes, p. 136, n. 2. licstrictive. indorsements are also aUo^vcd in France and Ger- 
many. Potliicr, <ie Change, n. 23, 42, 89. Ileincociiis, de Caml). c. 2, see. 10. 

(il) LnmlMTt tJ. Pack, 1 Salk. Hep. 127. l^utnuTn v. Sullivan, 4 Mass. Rep. 45. 
Codwise t\ Gleason, 3 Day’s Rep. 12. Herbert w. Iluic, 1 Ala. R. N. S. 18, Where 
fioveral suceessive indorsees have advaneed money on the draft, the first indorsement 
being a forgery, each may recover from his immediate indorsJr. Canal Bank v. Bank 
of Albany, 1 Hill’s Rep. 287. The indorsement of a hill implies an undertaking, 
that all the aniccedent parties upon the bill arc persons eom pc tent to draw ami indorse 
the same, and that the indorser has, in virtue thereof, a good title to the bill, and to 
convey the same by indorsement. Story on Bills, §§ 108, 1 10.* An indorserof a prom- 
issory nolo does not stand in tlie situation of a maker of it, wliethcr he bo the payee, 
or indorsee, or a third person. But Mr. Justice ^tory considers him to stand in the 
same siiuaiion as the drawer or indorser of a bill, and a collateral liability is created. 
Story on Promissory Notes, 134, 13.5. 


dorsed in blank in Now Grenada, on a drawee iii Now York, and no place of pnynient was 
named in the bill. By the law of Now Grenada an indorsement in blank does not pass 
the title of a bill. The court held that the bill being on a drawee in New York, the law 
of New' York must control, and tinit the indorsement passed the title. Peabody, J., dis- 
sented, holding, in the case of Trimbey v. Vignier, tliat the law of New Grenada must 
control, and that the plaintiffs, bud no title. 

1 The drawer of accepted bill of exchange wrote his name across the back, and de- 
livered it to A. to get it discounted ; who, instead thereof, deposited it with B. as security 
for money advanced by B. without fraud; hold, that this was a valid indorsement to B. 
Palmer r. Richards, 1 Eng. L. &, F.q. 529. 

2 Mitchtdl V. Fuller, 16 Penif. 2«H. 

8 The first indorsement being a forgery, a second indorser cannot be charged as promis- 
sor or as guarantor. Howe v. Merrill, 6 Cush. 80. • 

^ McNeil t;. Knolt, H Geo. 142. Beal v, Alexander, 6 Tex. 681. The vendor of a bill 
VOL. 111. 11 
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will bind the indorser to any sum, or time of payment, which 
the person to whom he intrusts the paper chooses to insert in 
it. (a) ^ This only applies to the case in which the body of the 
instrument is left blank. If negotiable paper, regularly filled up, 
be indorsed in blank, the indorser is holden only in the character 
ok indorser, and according to the terms and legal operation of 
the iustruiqent. (6) 


(a) Uussdl V. Lnngataflo, Doug. Rep. 514. Violett v, Patton, 5 Cranch, 142. 
Johnson v. Blusdale, 1 Srnedcs & Marshall, Miss. R. 1. The doctrine in several cases 
now i», that a deed e.xecutcd in iktn/c, with parol authority to a third person to fill it 
up afterwards, will be binding. Texira v. Evans, cited by Wilson, J., in 1 Anst. Rep. 
229. Wil6y ?;. Moor, 1 7 Serg. & Uawlc, 4.38. Woolley v. Constant, 4 Johns. Rep. 60. 
AV parte Kerwin, 8 Oowen, 118. The ancient cases were otherwise, and so are some 
of the modem American cases; a.s, see I Yerger's Rep. 69, 149; 2 Dev. N. C. Rep. 
379 ; .3 Bibb. 361 ; 1 Hiira S. C. Rep. 267 ; United Slates v. Nelson and Myers, 2 
Brock. Rep. 64 ; Williams v. Crutcher, 5 Howaird’s M. Itep. 71. In Indiana, the in- 
dorser of a note is understood to warrant two things : 1. That the note is valid, and the 
maker //aide to pay it ; 2. That the maker is solvent, and a/>/e to pay it. Howell v, Wil- 
son, 2 Bluckf. Ind. Rep. 418. 

(h) See Jackson i;. Richards, 2 Ciiines’s Rep. 34.3. In Beckwith v. Angell, 6 Conn. 
Rep. .31.5, it was held, that if a prornis.sory note be indorsed in blank, under a parol 
promise to guarantee the payment, the bolder may fill up the blank, pursuant to the 
special agreement, and prove that agreement by parol. The indorser will be liable, 
under sucli circumstances, without proof of the demand and notice requisite in' other 
cases. There have been decisions to the same effect, in Josselyn v. Ames, 3 Mass. 
Rep. 274 ; Ulen v. Kittredge, 7 Ibid. 23.3 ; Moies v. Bird, 1 1 Ibid. 436 ; Upham w. Prince, 
12 Id. 14. Sec, also, Story on Bills, § 215, n. 2 ; Nelson v. Dubois, 13 Johnson, 175; 


of exchange warrants that it actually is what its terms purport. Gompertz v. Bartlett, 24 
Eng. L. & Kq. 166. 

1 I'orrey v. Fisk, 10 S. & M. R. 690. Montague v. Perkins, *22 Eng. L. & Eq. 616. 
Fullerton v. Sturges, 4 Ohio, (N. S.) 629. Robertson v. Smith, 18 Ala. 220. And see 
Smith V. Wychotr, 3 Sand. Ch. R. 77. But if a person sign a note on condition that 
another shall join with him, and the note is negotiated without the other’s joining, the 
Higncr is not liable on the note. Awdo v. Dixon, 6 Eng. L. & Eq. 612. Evans v. Brem- 

, ridge, 35 Eng. L. & Eq. 397. 

2 III ^^ew York, when a third person indorses his name on a not© previous to its being 
indorsed by the payee, though the party receiving the note takes it on the ci'edit of his 
name, such person is liable only as a secottd indorser. Baker tJ. Marfin, 8 Barb. S. G. R, 
684. Ellis r. Brown, 6 Id. 282. The able dissenting opinion of Pratt, P. J., in the latter 
case, shows, in a forcible manner, the injustice which may result, in many cases, fkim the 
application of the above doctrine. It is held, in the following cases, that if a person, be- 
fore the note is indorsed by the payee, indorse a note in blank, he is liable as an original 
promisor. Irish v. Cutter, 31 Maine B. 636. Bryant v. Eastman, 7 Cush. K. 111. Riley 
V. Gerrish*, 9 Id. 104. Schneider v. Schiffiian, 20 Mis. 671. See, also, Orrick v. Colston, 7 
Gratt. R. 189. Carroll v. Weld, 18 111. B. 682. Riggs v. Waldo, 2 Cal. 486. 



07 PER80NAI. FROPERTT. 


123 


i-BO. XLIV.] 


In the case of blank indorsements, possession is evidence of 
title ; but if the indorsements be all filled up, the first indorsee 
cannot sue without showing that he had taken up the bill or 
note, (a) The acceptor or maker is liable only to the last indorsee. 
The prior indorsers have parted with their interest in the paper, 
and are presumed to have received a valuable consideration for 
it. But if the last indorsee protests the bill for non-pay- 
ment, and it be paid by a prior indorser, the •latter ac- *91 
quires, by such payment, a new title to tUb instrument, (b) 
Though t^e holder of paper fairly negotiated, be entitled to 
recover, and to shut out almost every equitable defence, yet the 
rule applies only to the case of negotiable paper, taken bond fide 
in the course of business before it falls due.^ If taken after it 
is due and payable, the presumption is against the validity of 
the demand, and the purchaser takes it as a dishonored bill, at 


Campbell v, Butler^ 14 Ibid. .^49. But the indorser of a negotiable note cannot be 
treated as a guarantor^ provided ho could, by the holder, have been charged as indorser. 
The prior cases in Johnson are considered as erroneou.s on this point. Seabury v. Hiin> 
gerfdrd, 2 Hiirs li. 84. Hall v, Newcoinb, 3 Id. 233. In Parker v. Riddle, 1 1 Ohio 
H. 102, it was held, that if a note not negotiable be indorsed, it is a collateral under- 
taking, and payment must be demanded, and notice given to the indorser, as upon 
negotiable paper.* 

(a) The rule now is, that the holder of a negotiable note by a blank indorser, may 
sue upon it without filling op the blank. Chitty on Bills, ed. 18.39, 255. 2 La. II. 192. 
Chewning u. Gatewood, 5 Howard’s Miss. R. 5.52. The presumption of title in ilie 
holder is good until the contrary be established. 

(b) Mendez, v, Carreroou, 1 Lord Uaym. 742. Gorgorat a. M’Carty, 2 Dallas’s Rep. 
144. 


1 The indorsee of a note overdue, does not take it subject to all equities between the 
original parties, but subject to those only which arose out of the note itself, or the transne- 
tion in which the note originated. Metcalf v, Pilcher, 6 B. Mon. 629. Hughes v. Large, 
2 Barr, R. 103. Tinsley v. Beall, 2 Kelly's B. 134. McAlpin f7. WingHrd,'2 Rich. 547. 
Quids V. Harrison, 28 Eng. L. & Eq. 624. Ronwick v. Williams, 2 Md. 356. Hankins v» 
Shonp, 2 Cart. (Ind.) 842. Gullctt v. Hoy, 15 Mis. 399, See Wharton a. Hopkins, 11 
Ired. 505. And the note, if takeii before it becomes due, though not for a valuable con- 
sideration, is Butgec^ to existing equities only, and not to those which subsequently arise. 
Furniss «. Gilchrist, 1 Sandf. S. G. R. 53. Where an executory contract constituted the 
consideration for the acceptance of a bill of exchange, the breach of that contract is not a 
defence against indorsees for value, with notice of the contract, but not of the breach* 
Davis V. MoGready, 17 N. Y. (> Smith,) 230. If the immeiFiKte indorser has parted wjtli 
the bill to plaintiff, in violation of good faith, the anus is on tlie plaintiff to prove consid- 
eration. Smith V. Braine, 8 Eng. L. & Eq. 879. 

2 He is said to be liable as ^arantor, in Griswold v. Slocum, 10 Barb. B. 402. 
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his peril, and subject to every defence existing against it before 
it was negotiated, (a) But it has been a question, when a note, 
payable upon demand, is to be deemed a note out of time, So as 
to subject the indorsee, upon a subsequent negotiation of it, to 
the operation of the rule. When the facts and circumstances 
afe ascertained, the reasonableness of time is a matter of law, 
and every case will dcjpend upon its special circumstances. 
Eighteen months, i*ight months, seven months, five months, 
even two months and a half, have been held, when unexplained 
by circumstances, an unreasonable delay ; and if the demand be 
not made in a reasonaljle time by the holder, the indorser is 
discharged, (h) On the other hand, in Thurston v. M^Kotvn^ (c) 
a note payable on dcnnand, and indorsed within seven days 
after it was made, was held to be indorsed in season to 
*92 close all inquiry into the origin of the *note. And when 
a note is negotiated in season, it may afterwards pass from 
one indorsee to another, after it is due, and the holder will be 


(a) Brown v, Davies, .3 Term Rep. 80. Lee r. 8 Taunt. 114. Tinson w. 

Francis, 1 Cainpb. Rep. 19. Sargent r. Southgate, 5 Pick. 312, 317, 319. Andrews 
w. Pond, 13 I’otcrs’s R. 65. A stricter course is observed in the case of bills and 
notes tliHfi in that of cheek.s ; and a party taking a cheek overdue^ does not necessa- 
rily take it subject to all the intirmities of the previous title, provided be exercises a 
reusouahlc enuiion in taking it ; and that is a question of fact for a jury. Rothschild 
V. Coriiey, 1 Dunson & Lloyd, 325. Molmw^ Bank v. Broderick, 13 Woudcll, 133. 
A bill may be indorsed after it is due, for it continues negotiable ad injinilitm until 
paid or discharged, provided the suliscqucnt circulation docs not prejudice tiny of the 
indorsers. Bayley on Bills, 5th cd. 156, 158. Hubbard u. Jackson, 4 Bingham, 390. 
(fallow i;. Lawrence, 3 Maulc Sehv. 95. In Burrougli ?;. Moss, 10 Barn. & Cress. 
558, and in Hughes v. Large, 2 Barr, Penn. R. 103, the rule in the text was restricted 
to all otpiities urising out of the note traiisuction itself; and it was held not to extend 
to protect a set-otF, in respect of a debt due from the indorser to the maker, arising out 
of eolliitcral matters. It extends only to matters of set-off existing at the time of the 
iiidorsrnient. Baxter Little, 6 Metcalf, 7. 

(5) Funiurn v. Ilaskin, 2 Oaines’s Rep, 369. Loseo v. Diinkin, 7 Johns. Rep. 70. 
Field c. Nickerson, 13 Mass. Rep. 131. Sice v. Cunningham,! Cowen’s Rep. 397. 
Martin r. Winslow, 2 Mason’s Rep. 241. In Brook* v. Mitchell, 9 Meeson & Wcls- 
by, 15, a note payable on demand, with interest, and indorsed a nOmber of years after 
its date, wa.s hcUl, under circumstances, not to he overdue, so as to affect the indorhce 
with the equities ; the court say it is intended to be a continuing security. This ap- 
pears to he rather an extravagant indulgence of delay. But in Wethey w. Andrews, 
8 Hill, 582, it was held, that a note payable on demand, with interest, was not out of 
time four or live weeks after its date, but would have been if not on interest. 

(c) 6 Muss. Rep. 428. 
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equally with the first indorsee protected in his title, {a) There 
is no certain time in which a bill or note, payable at sight, or a 
given time thereafter, or on demand, must be presented for ac- 
ceptance. It must not be locked up for any considerable time ; 
it must be presented for payment within a reasonable time ; but 
if put into circulation, the courts are very cautious in layiifg 
down any rule as to the time in which it must be presented ; 
and, in one case, it was allowed to be kept in circulation, with- 
out acceptance, so long as the convenience of the successive 
holders might require. (/>) That was the case of a foreign bill ; 
and an inland bill may also be put in circulation before accept- 
ance, and it may be kept a reasonable time before acceptance ; 
but what would be a reasonable time cannot be precisely de- 
fined, and depends hpon the particular circumstances of each 
case, (c) If a bill or note be absolutely assigned, so as to pass 
the whole instrument to the indorsee, its negotiable quality 
would pass with it ; and the better opinion would seem to be, 
that its negotiability could not be impeded by any restriction 
contained in the indorsement, (d) But where the indorsement 
is a mere atdhority to receive the money for the use, or according 
to the directions of the indorser, it would be evidence that the 
indorsee did not give a valuable consideration, and was not the 
absolute owner, (e) A negotiable instrument may be indorsed 
with a restriction, qualification, or condition.^ It may be in- 
dorsed so as to exempt the indorst^r from liability, as if the 


(а) Chalmers v. Lanion, 1 Campb. Rep. 383. 

(б) Gonpy v. liardmi, 7 Taunt. Rep. ir)9. 

(c) Fry V. Hill, 7 Taunt. Rop. 396. Mailman v. D'Eguino, 5 II. Blacks. Rep. .565. 
{(i) Parsons, Cli. J., 3 Mass. Rep. 228. 

(«) Sigourney u. Lloyd, 8 Barn. & Cress. 622. 1 Danson & Lloyd, 132, S. C. 1 
Atk. 249. 2 Burr. 1229, S. P. 


1 And a conditional assignment does not bind the indorser, if the condition be not 
accomplished. Johnson v. Barrow, 12 La. An. 83. In England, the agent of a company, 
who accepts or indorses a bill, will be personaliy liable unless he is authorized by the com- 
pany so to act in thoir behalf, and, unlcsss by the terms of the indorsement or acceptance 
he unequivocally disclaims pemonal responsibility. Nicholls ®. Diamond, 24 Eng. L. & 
Eq. 408. Mare «. Charles, 84 Id. 138. In New York the rule does not seem to he so 
fttrict. Hicks V. Hinde, 9Barb« 628. Babcock v. Beman, 1 Kern. 200. See De Witt r. 
Walton, 6 Seld. 671; and Partridge v. Badger, 26 Barb. (N. Y.) 146. 

II * 



126 OF PERSONAL PROPJERTY. [PART V. 

indorser should add, at his own risky or without recourse. In 
that case, the maker or acceptor, and prior indorsers, and 
*93 subsequent indorsers, would •be holden, according to the 
rules and usages of commercial paper, but the imme- 
diate indorser would be exempted from responsibility by the 
special contract, (a) 

If the bill or note be negotiated after it is due,^ and be there- 
by 0 })oned to evtiry equitable defence, yet a demand must be 
made upon the drawee or maker within a reasonable time, and 
notice given to the indorser, in order to charge him, equally as 
if it had been a paper payable at sight, or negotiated before it 
was due. {b) 

(6.) Of the demand and protest. 

'I'he demand of acceptance of a foreign bill is usually made 
by a notary, and in case of non-acceptance he protests it, and 
this notarial protest r(*ceivcs credit in all courts and places by 
the law 'and usage of merchants, without any auxiliary evi- 
dence;^ and it is a requisite step, by the custom of merchants. 


(a) Dallas, J., in Goupy Harden, 7 Taunt. Kep. 163. Rice v. Stearns, 3 Mass. 
Rep. 225. ?.». Lindo, 7 Crunch’s Ucp. 159. Ersk. In.st. of the Scotch Law, 

vol. il. 468. Heirs Coin, on the Seotcli Law, vol. i. 402. Story on Bills, 214- 
216. 

(h) M’Kinnoy v. Crawford, 8 Serg. & Rawle, 351. Berry v, Robinson, 9 Johns. 
Rep. 121. Bishop v, Dexter, 2 Conn. Rep. 419. Dwight v. Emerson, 2 N. H. Rep. 
159. Rugely v. Davidson, 2 S. C. Const. Rex). 33. AUwood v. Haseldon, 3 Bailey’s 
S. C. Rep. 457. 


1 The indorsement of u negothihle note after it is duennd dishonored, is a new and indo- 
pendent coiitraet between the innnediate juirties, ajul negotiable or otherwise according to 
its terms. In substiiiicc it is a bill by the indorser u|X)n tlie maker of the note. But tlie 
general rule tluit the negotiuhility (»f a bill us respects prior parties is not destroyed by a 
restrictive indorsement, does not apply when sucIj indorsement is made after the maturity 
or dishonor of the bill; and an indorsee, holding the bill by such an indorsement, cannot 
sue the prior parties in his own name. Leavitt v. Putnam, 1 Saiidf.^S. G- R. 199.’ And if 
a person indorses a promissory note after it is due, he is nevertheless entitled to have a 
demand made on the maker within a reasonable time, and to immediate notice of the 
noii-pavment to him. Tyler v. Young, 30 I’enn. Stale K. 143. 
a Patterson r. Todd, 18 Poim. 426. Levy v. Drew, 14 Ark. 334. 

8 111 many of the states the notarial protest is by statute made evidence, though -not 
conclusive, of the facts therein contained. See Compiled St. of Now Hampshii'e, 1853, 
p. 70; Acts of Peimsylvauia, 1854, No. 040; Rev. St. of Kentucky, 1862, ch. 22; ReV, 
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in the case of the non-acceptance or non-payment of a foreign 
bill, and must be made promptly upon refusal. It must be 
made at the time, in the manner and by the persons prescribed, 
in the place where the bill was payable, (a) ^ It is sufficient, 
however, to note the protest on the day of the demand, and it 
may be drawn up in form at a future period. The protest is* 
necessary for the purpose of prosecution, and it must be slated 
and proved in a suit on the bill, (b) On inland bills, no protest 


(rt) Gale v. Walsh, 5 Term, 239. Story on Bills, §§ 176, 273. It is held tlmt a 
notarial fortificatc is without a seal, though it he the usual praetieo to affi.K onr. 
Lainhfth Caldwell, 1 Ilohinson’s La. U. 61. In Kentucky, l>y statute, in 179ft, pro- 
tested foreijijn hills are accounted, after the death nf the drawer or indorser, of C(|njil 
dij^nity with a judgment; and executors and iidministrntors of every such drawer or 
indorser, arc coinpe.llcd to sulfer judgment to psiss against them, helbre any bond, hill, 
or other <leht of equal or inferior dignity. In France, a protest, though u>nal, is not 
necessary to enable the hohhtr of a mtie to sue the maker. Th^ law was sati.Hfact()rity 
shown to he so l»y proof, in Triinhey v. Vignier, 6 Carr. & Payne, 25. The. duty of 
the notary in making the demand for aceeptance or payment is personal, and cannot 
he ]»erf()rmcd by his clerk or a third person, and his notarial certificate must show it. 
Onondaga County Bank c. Bates, 3 Hill, 55. Chitly on Bills, 8lh edit. 217, 493. 

(5) Tassel v. Lewis, I Lord Uayin. 743. Rogers v. Stevens, 2 Term Hep. 713. 
Biiller, J., 4 Term Hep. 175. Gale e. Walsh, 5 Term Hep. 239. Chaters v. Bell, 
4 Ksp. Rep. 48. Townsley v. Siirnrall, 2 Peters's U. 8. Rep. 170. Chitty on Bills, 
h. t. Brvdeii v. Taylor, 2 Harr. & Jolins. 396. The eertifieatc of a foreign notary, 
under his hand and seal of otliirc, of the presentment by him of a hill or note for 
aceeptainee or payment, ami of his protest thereof for non-acceptance or iiou-pay- 
inent, is received in all courts by the usage and under the courtesy of natiun.s, as 
presumptive evidence of the faets. Chilly on Bills, edit. 1836, 642. Ilaliiday a. 
M’Dougall, 20 Wcudcll, 85.*^ In New York, Keiltucky, and Mississippi, a similar 
certificate of having given th^ rotjuisite notice of such presentment, demand, and 


St. of Ohio, 1854, ch. 75 j Acts of .\lahnma, 1854, No. 27; Statutes of California, 1850, 
ch. 41. See, also, Gordon v. Trice, 10 Ired. »385: Graham v, Sangston, 1 Md. 59; Sumner 
174 Rowen, 2 Wise. 624. The formal protest and certificate of dcman<i and notice of a de- 
ceased notary is admissible as evidence. Austin v, Wilson, 24 Vt. 630. 

1 A note was made payable at bank A., where the maker had no funds. It, being un- 
paid, was placed in the hands of a notary after business hours on the last ihiy of grace. 
The notary wa.s teller of bank A. lie went with the note to the bank and could not 
obtain admittauce^and demanded payment of himself at the door. ' Held, u sufficient pre- 
sentment and demand to charge the indorser. Rank of Syracuse v. Hollister, 17 N. Y- 
(3 Smith,) 46. 

2 But a distinction is made between foreign bills of exchange and jiromissory notes pay- 
able in another state or comilry. With respect to the latter, the c;ertjficate of the foreign 
notary is not admissible as evidence of dcuiaiid and notice. Kirthind v. \Van/-cr,.2 Ducr, 
:,a78. But in Maine it is admissible. Ticonic Bank i 7 . Stackpole, 41 Maine, 302. And also 
by statute in California. Connolly i\ Goodwin, 6 Cal. 220. 
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was required by the common law, and it was only made neces- 
sary in England, in certain cases, by the statutes of 9 and 


default, to the parties to be charged, is also made, by statute, presumptive evidence 
of t(}e fact. Laws of N. Y. scss. 5G, c. 271, sec. 8. Laws of Mississippi, 1833, c. 70. 
Statute of Kentucky of 1837. If the notary omits to give the requisite notice, the 
bank who employed him ia not responsible for his negligence ; for their agency in the 
cose of notes deposited with them for collection merely is gratuitous. Bellemire v. 
Bunk U. S. 4 Wharton, 10.5. ,Ji^ast Haddam Bank v, Scovil, 12 Conn. Hep. 303. 
Hyde & Goodrich v. Planters* Bank, 17 La. R. 560. So, in Fahens v. The Mer- 
cantile Bunk, 23 Pick. R. 330, if a note be deposited in a bank for rfjollection, and 
the drawer resides in another place, and no agreement is made as to compensation for 
collecting, and tiio bank seasonably transmits the note to a suitable bank in such other 
place for collection, it is not responsible for the misfeasance or negligence of the bank 
in such other place. The owner has, however, his remedy against the guilty hank. 
But in the New York Court of Errors, in December, 1839, in the case of Allen v. 
The Merchants’ Bank of New York, 22 Wendell, 215, it was decided differently. In 
that case, a bill drawn l^y a New York merchant upon a Philadelphia house, was de- 
posited with the defendants for collection, who transmitted it to their correspondent 
bank in Philadelphia, and, acceptance lieiiig refused, the notary of the Philadelphia 
bank neglected to give notice to the holder and indorser at New York, in eotisequcnee 
of which payment was lost. The court held, that the defendants were liable for the 
loss or damage arising from the default of their Philadelphia agent, and that there was 
an implied undertaking by a bank or l)anker, receiving negotiable paper deposited for 
collection, to take the necessary measures to charge the drawer, maker, or otliur proper 
parties, upon.tlie default or refusal to accept or pay. This was so decided in Smedes 
r. Bank of Utica, 20 Johnson, 372. M’lviiister v. The Same, 9 Wendell, 46. 1 1 Ibid. 
473. So, in the ease of tiie Bank of Orleans v. Smith, 3 Hill’s N. Y. Rep. 560, it was 
held, that if a note be deposited with a bank for collection, and the latter transmit it 
to another bunk for the same purpose, both are to he regarded as agents of the holder, 
and liable for ncgligeiieo. The use of the funds, thus temporarily obtained, formed a 
valuable consideration for the undertaking. The court declared, that whctiier the note 
or bill was received for collection in the same or a distant place, the bank was liable 
for neglect, omission, or misconduct of the bank or agent it employed in the collec- 
tion, unless there was* some express or implied agreement to the contrary. It is to be 
observed, however, that this decision was against the opinion of the chancellor and a 
coiisidcrahle minority of the senate, and that it reversed the judgment of the Supreme 
Court and of the Superior Court in the City of New York. This docs not destroy 
the authority, while it lessens the weight and value of the decision. In South Carolina, 
the nile of law is in conformity with that declared in New York ; and a bank which 
receives a note for coUection, is liable for any neglect by which the indorsors are dis- 
charged. The use of the moneys collected is deemed a sufficient consideration for the 
undertaking. The bank must, therefore, see to the demand of payment of the maker, 
and to the giving due notice of non-payment to the indorsers. If the note he placed 
in the hands of a notary, he is to be regarded os die agcnl of the hank, and for whose 
neglects and mistakes the bank is liable. Thompson v. The Bank of the State of 
South Carolina, 3 Hill’s S. C. Rep. 77. If a bank, having a note for collection, places 
it in the hands of a notarj*, who is negligent, the bank has in Mississippi been held 
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10 Wm. III., * and 3 and 4 Anne ; (a) and it has long been * 94 
the settled rule and practice not to consider the protest of 
an inland bill or promissory note by a notary as necessary or 
material. (6) Nor is a protesj^f an inland bill or promissory 
note generally deemed necessary in this country, though the 
practice is to have bills drawn in one state on persons«in* 
another, protested by a notary, and the Act of the state of 
Kentucky of 1798, c. 58, seemed to require it. (c) ^ It is also 


not liahlu for liis negligence ns subagent, if the bank lias used rcMisonalilc diligence 
and skill in the Bcleetion of the notary. A. Bank v. C. Bank, 7 Smcdcs & M. 

(a) By the statute of Wm. III. no inland bill can be protested until tlu* expiration 
of the days of grace, and, therefore, not until the day after the hill fulls due, and then 
the protest, with notice, is to be forwanled within fourteen days after rt is made, to the 
proper parties. Without protest of an inland hill, the holder is entitled to his principal 
and iiitenrst, aral only loses his costs and damages on the bill. Brough w. Parkins, 2 
Lord Raym. 992. S. C. 6 Mod. 80. Windic v. Andrews, 2 Barn. & Aid. 4596. 

(/i) Bayley on Bills, 167, edit, Boston, 1826. Wiiidle r, Andrews, 2 Barn. & Aid. 
696. Rice?;. Hogan, 8 Dana,. liJ5. By the general law-rnerchunt, a prot(*st is ex- 
clusively confined to foreign hills of exchange. Burke y. Medvay, 2 How. U. S. 66. 
Young V. Bryan, 6 Wheaton’s R. 146. Union Bank w. H^'de, Id. 572. The statute 
law of New York (N. Y, R. Statutes, vol. ii. 288) provides that notiiries public miy 
demand a<‘cc))tance of foreign and inland hills, and payment of titem and promissory- 
notes, but the notarial protest in the case of inland bills and promissory notrs shall not 
be evidence of the fact, unless the personal attcTubincc in court of the notary cannot 
be procured. Kaskaskia Bridge v. Sliannoii, 1 (jlilnmn’s III. R. 15, S. P. In liOiisi- 
nna, a notarial demand and protest in the. case of promissory notes, seern to he in u.se, 
if not required by statute. Bullard & Curry’s Digest, vol. i. 40. In Georgia, the 
notarial protest of inland bills for non-accepianec or non-paynurnt is requirtjd, if the 
amount of the bill he J120 .sterling, or upwards. Hotchkiss’s Code of {Statute Law, 
pp. 4.37, 438. 

(c) Townslcy v. Sumnill, 2 Peters’s U. S. Rep. 170. Nicholls v. Wchb, 8 Wheaton, 
*326. But in Rice v. Hogan, 8 Dana, 135, it was held, that a protest was not ne(*es- 
sary, even in the case of u foreign hill, as between tlie drawer and acceptor, under 


1 Bank of TJ. S. t». Leathers, 10 15. Mon. 64. 

2 There are still later decisions cu this unsettled question, from which it seems that if 
the bank act, or as.sumes to act, directly through its own af/ents^ the coniniou rulc.s of 
agency apply. Mechanics* Bank of Baltimore v. Merchants’ Bank of Boston, 6 Met. K. 
13. Dorchester Bank r. New England Bunk, 1 Cush. B. 177. Bank of Wasliington v. 
Triplett, I Pet. Sup. 0. U. 25. The case in 1 Cush. 177, declares, that when the act is to 
be porfoimed at a distant i)1ace, tlic assent of the principal to employ a subagent will bo 
inferred. And such is the rule in Louisiana. Baldwin v. The Bardv of La. 1 La. Ann. 
B. 13. See Com. Bank of Pei^n. v. Union Bank of N. Y. 1 Korn. 203; Citizens’ Bank of 
Baltimore v. Howell, 8 Md. 630. 

In tbc case last cited, and in 7 S. & M. 692, cited supra^ the act was to bo done in the 
aame pkee where the bank was situated. 
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necessary in Virginia, and the omission to give notice of the 
protestiof an inland bill causes the loss of interest and dam- 
ages. ( 0 ) After the protest for non-acceptance, immediate notice 
must be given to the drawer ^j^ndorser, in order to fix them, 
and the omission would not be cured by the bill being presented 
for payment, and subsequent notice of the non-payment as well 
as non-acceptance, {b) The drawer or indorser may be sued 
forthwith upon the protest for non-acceptance, without 
*95 waiting until thp bfil is also presented * for payment, and 
refused, and the holder will be entitled to his interests and 
costs, and like damages as in case of non-payment, (c) The 


the Act of Kentucky, of 1837. Miller v. Hackley, 5 Johns. Rep. 375. In this last 
case, it was said, that a hill drawn in New York on Charleston, or any other place 
within the United iStates, was an inland bill. A protest is not nea^ssary in Connecti- 
cut, ui the case of a hill drawn in one state and payable in another. Bay v. Church, 
15 Conn. 11. 15; nor in New Jersey on inland bills. Sussex Bank u. Baldwin, 2 
Harr. 487. But in South Carolina and in Pennsylvania, a bill drawn in one state, 
upon a person residing in another, is considered in the light of a foreign bill, requir- 
ing a protest. (Duncan r;. Course, 1 S. C. Const. Kcp. 100. Cape Fear Bank v, 
Stiiicinetr., I Hill, 44. Lonsdale v. Brown, 4 Wash. Cir. Rep. 148.) The opinion in 
New York was not given on the point on which the decision rested ; and it was rather 
the opinion of Mr. Justice Van Ness, than that of the court; but he was supported 
by Mr. Tuokcr, (sec Tucker’s Blackstonc, vol. ii. 467, note 22,) and also by Marias 
on Bills, 2, who held that bills between England and Scotland were inland bills. 
The decision in South Carolina was a solemn adjudication, after argument, on the 
very question ; and the weight of American authority is, therefore, on that side. ' In 
Buckner t\ Finley & Van I^ear, 2 Peters’s U. S. Rep. 586, it was decided, that bills 
of cxcliangc drawn in one state, on persons living in another, w'ere to be treated as 
foreign bills ; and this decision, 1 apprehend, puts the point at rest. See, also, Phoe- 
nix Bank v. Hussey, 12 Pick. 483; Brown v. Ferguson, 4 Leigh’s Rep. 37 ; Dickins 
V. Beal, 10 Peters's U. S. Rep. 573 ; Bank of U. S. v. Daniel, 12 Peters’s Rep. 54 ; 
Rico V. Hogan, 8 Dana, 134 ; IlalUday u. McDongall, 20 Wendell, 81 ; Carter v. 
Burley, 9 N. 11. Rep. 558. This is also the rule as between England and Scotland, 
and England and Ireland. Mahoney v. Ashlin, 2 Barn. & Adol. 478. Every bill, 
says Mr. Justice Story, (Com. on Bills of Exchange, ^ 22,) ought to be treated as a 
foreign hill, which is drawn in one country upon another country, not governed 
throughout by the same homogenous or municipal laws. 

(a) Willock fj. Riddle, 5 Call, 358. * 

(5) Roscow V. Hardy, 2 Camph. Rep. 458. United States v. Barker, 4 Wash. Cir. 
Rep. 464. Thompson v. Camming, 2 Leigh’s Rep. 821. 

(c) Milford Mayor, Doug. Rep. .55. Ballingalls v. Olostcr, 3 East’s Hep. 481. 
Wallace u. Agry, 4 Marion, 336. Evans v. Gee, 1 Peters’s Rep. 80. Evans v. 
Bridges, 4 Porters Ala. Rep. 348. Whitehead v. Walker, 9 Meeson & Welsby, 506. 
Mason c. Franklyn, 3 Johnson’s R. 202. Story on Bills, ^ 321. In. Mississippi, l^y 
statute, no suit lies on protest for non-acceptance merely, before the maturity of the 
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English law .requiring protest and notice of non-acceptance of 
foreign bills has been adopted and followed as the true rule of 
mercantile law in the states of Massachusetts, Connecticut, 
New York, Maryland, Virginia, North Carolina, and South 
Carolina, (a) But the Supreme Court of the United States, in ^ 
Broum v. Barry, {b) and in Clarke v. Russell, (c) held, that in tin 
action on a protest for non-payment on a foreign bill, protest 
for non-acceptance, or a notice of the non-acceptance, need not 
be shown, inasmuch as they were not required by the customs of 
merchants in this country, an4 those decisions • have been fol- 
lowed in Pennsylvania ; protest for non-payment is sufficient, (d) 
It becomes, therefore, a little difficult to know what is the true 
rule of the law-merchant of the United States on this point, 
after such contradictory decisions. The Scotch law is the same 
as the English ; (e) and it appears to me that the English rule 
is the better doctrine, and the most consistent with commercial 
policy. . 

If the bill has been accepted, demand of payment must be 
made on the day when the bill falls due ; and it must be made 


bill. Sadler v, Murrah, 3 Howard, 195. So, by the French law, the holder of a bill 
is bound to present it for payment at its maturity, though already protested for non- 
acceptance. The protest for non-acceptance only obliges the drawer and indorsers, on 
due notice, to give security for payment of the bill when due, if not then paid. Code 
de Com. art. 120. Fothier, de Change, n. 133. But if a bill be drawn on Franco 
and indorsed in New York, the indorser is liable forthwith on protest for non-accept- 
ance, though never presented for payment in France. The law of the place of the 
indorsement governs the liability of the indorser. Aymar v. Sheldon, 12 Wendell’s 
R. 439. Pardossus, Droit Com. tom. v. art. 1488-1499. Chitty on Bills, 505, 506. 
Story on Promissory Notes, 404-408. This is the true rule, though the case of lioths- 
child V. Currie, 1 Adolph &> Ellis, N. S. 43, is to the contrary. 

(а) Watson v. Loring, 3 Mass. Rep. 557. Sterry v. Robinson, 1 Day’s Rep. 11. 
Mason u. Franklin, 3 Johns. Rep. 202. Weldon v. Buck, 4 Ibid. 1 44. Winthrop v» 
Pepoon, 1 Bay’s Rep. 468. Phillips v» M’Curdy, 1 Harr. & Johns. 187. Thompson 
V. Camming, 2 Leigh’s Rep. 321. 1 Hawks’s ^p. 195. The French and German 
law is the same. Heineccius and Pordessus, cited in Story on Bills, $ 274. 

(б) 3 Dallas’s Rejl. 368. 

(c) Cited in 6 Serg. & Rawlc, 358.* 

{d) Read v. Adams, 6 Serg. & Rawle, 356, Mr. Justice Story (Story on Bills, 
^ 278, n.) says that the early decisions of the Snprome Court, if now held to be law, 
would be so held only on the ground of the local law of Pennsylvania, as to bills 
drawn or payable there. 

'(«) 1 Beirs Com. 408. 
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by the holder or his agent upon the acceptor, at the place ap- 
pointed for payment, or at his house or residence, or regular 
known place of his moneyed business, or upon him personally 
if no particular place be appointed ; and it cannot be made by 
letter through the post-office, In default of payment, in 

■v/nole or in part, protest must be forthwith made, by a notary, 
at the place of payment, and under the formalities prescribed at 
that place, as in the case of protest for non-acceptance, and 
it must be mad^ on the last day of grace, (b) But there 
*96 is a great deal *of perplexity and confusion in the cases" 
on this subject, arising from refined distinctions and dis- 
cordant opinions ; and it becomes very difficult to know what 
is precisely the - law of the land as to the sufficiency of the de- 
mand upon the maker of the note, or the acceptor of the bill. 
If there be no particular and certain place identified and ap- 
pointed, other than the city at large, and the party has no resi- 
dence tlK^re, the bill may be protested in the city on the day 
without inquiry, for that would be an idle attempt, (c) The 
general principle is, that due diligence must be used to find out 

(n) Ssiujndcrson v. Judjjc. 2 H. Blacks. Rep. 509. Stcdman v, Gooch, 1 Ksp. N. 
r. Uc|). 3. Berkshire Bonk v. Jones, 6 Mass. Rep, *524. State Bank v, Huni, 12 
Ibid. 172. Mason v. Franklin, 3 Jolins. Ucp. 202. Whittier v. Graffam, 3 Greenlcaf, 
82. Si«(*kcrt V. Anderson, 3 Wharton, lift. Lenox v. Roberts, 2 Wheaton, 373. 
Mills V. Bank of U. S. 11 Ibid. 431. Chitty on Bills, 402. Code de Com. art. 161. 
Sussex Bank v. Baldwin, 2 Harrison’s N. J. Rep. 487. The rule in gcMieral is, unless 
otherwi.sti required by statute, that the place of j)aynient need not be expressly stated 
in the hill ; and it will be im])lied in the absence of all controlling circumstances, to 
be by law the plaec of residence of the drawee, or where his address is on the face of 
the bill. Story on Bills, § 48. He s.ays, again, at § 235, the general rule is, that pre- 
sentmmt of a bill must be made at the place of the domicil of the drawee, withont any 
regard to its being drawn payable generally, or jxnjabfe at a partmdar jdare sppciJmL 

{h) Union Bank v, Hyde, 6 Wbcaton, 572. Bank of Rochester v. Gray, 2 Hill, 
227. 1 Bell’s Com. 414. Story on Bills, 4 379. 

(c) Booto. Franklin, 3 Johns. Rep. 207. 


1 PresentmcTjt at the connting house of the drawee, to his clerk, may be sufficient, 
arid pim>l evidence is admissible to .show that Ihesjlerk was authorized to refii*e acoept- 
ance. Stainback ». Rank of Virginia, 11 Gratt. 260. A letter IVom maker, before the 
note is due, stating inability to pay, and iwking extension of time of payment, will not 
excuse.tlie want of demand. Pierce v, Whitney, 21) Maiife R. 188. An agreement to ex- 
tend the time of payment by an indorser, or a request for delay and a promise to pay, 
after maturity, is a waiver of demand and notice. Ridgeway v. Day, 13 Penn. 208. 
Clayton v, Phipps, 14 Mis. 399. 
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the party, and make the demand ; and the inquiry will always 
be, whether, under the circumstances of the case, due diligence 
has been used. The agent of the holder in one case used the 
utmost diligence for several weeks to find the residence of the 
indorser, in order to give him notice of the dishonor of the bill, 
and then took a day to consult his principal before he gave the 
notice, and it was held sufficient, (a) If the party has absconded, 
that will, as a general rule, excuse the demand, (b) ^ If he has 
changed his residence to some other placs, within the same state 
or jurisdiction, the holder must make endeavors to find it, and 
make the demand there ; though if he has removed out of the 
state, subsequent to the making of the note or accepting the 
bill, it is sufficient to present the same at his former place of 
residence, (c) 2 If there be no other evidence of the maker’s 
residence than the date of the paper, the holder must make 
inquiry at the place of the date ;(rf) and the presumption is, 
that the maker resides where the note is dated, and that he con- 
templated payment at that place, (e) But it is presump- 
tion * only ; and if the maker resides elsewhere within the * 97 


(o) Firth V. Tlinish, 8 Bani. & Cress. 387, Delay in presentment or giving notice 
will be e?«ou8etl, if produced by inevitable accident or obstruction. Story on Bills, 
H 231, 234. 

(ft) 1 Ijd. Haym. Anon. 743, Putnam v, Sullivan, 4 Mass. Rep. 45. 4 Serg. & 
Rawlo, 480. Lehman r. Jones, 1 Watts & Serg. 128. 

(c) Antlorsoii v. Drake, 14 Johns. Rep. 114. M’Gruder v. Bank of Washington, 
9 Wheat. Rep. .508. Bayley on Bills, edit. Boston, 126. Gillespie v. Hannahan, 4. 
M'Cord, 503. Reid v. Morrison, 2 Watts & Serg. 401. Story on Bills, ^ 346, 352. 

' Wheeler v. Field, 6 jSletcalf, 290. 

(d) Fishtii w. Kvans, 5 Binney, 541. Lowery v. Scott, 24 Wendell, 358. And if 
the domicil of the maker he in one state, and he dates and makes the note in another, 
payment may be demanded at the place of date, if the maker has no known place of, 
business in the state. Story on Promissory Notes, 282, § 236. Taylor v. Snyder, 3 
Denio's R. 145. 

(e) Stewart u. Eden, 2 Caines’.s Rep. 127. Dunckn u. MTullongh, 3 Scig, jb 
Bawle, 480. Lowery v. Scott, 24 Wendell, 358. 


' Ratcliff V. Planters* Rank, 2 Sneed, 425. 

* Where a note specifying no place of payment was made, and indorsed in the state of 
New York, where It bore date, by persons whose place of residence in Mexico was known 
at the time, and continued to%e known to the holder and payee, it was held, that a demand 
of payment of the maker, and notice to the indjtirser, were necessary to charge the indorser.. 
feJmoTB «. Spies, 1 Barb. S. C. B. 168. Af d'ton Ap. 1 Comst. R. ’sSl. Taylor *. Snyder 
8 Denio's B. 146. 

VOL. III. 


12 
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state when the note falls due, and that be known to the hold* 
er, demand must be made at the maker’s place of resi- 
dence. {a) 

The rule in the English law is, that if a bill or promissory 
note be made payable^at a particular place, the demand must 
' becmade at the place, because the place is made part and parcel 
of the contract. (6) If, however, the place appointed be deserted 
or shut up, it apiounts to a refusal to pay, and a demand would 
be inaudible and useless ;»(c) or if the demand be made upon 
the maker elsewhere, and no objection be made at th.e time, it 
will be deemed a waiver of any future demand, {d) ^ 

In New York it has been decided, that though a bill or note 
be made payable at a particular place, it is not requisite for the 
holder to aver or prove a demand of payment at the place* (e) ® 


(а) Anderson Drake, 14 Johns. Hep. 114. Galpin v. Hard, 3 M’Cord, 394. In 
Koi'th Carolina, indorsers of promissory notes are held liuMc us sureties, and no pre- 
vious demuiul on the maker is retpiisitc. Hut this provision does not apply to inland 
or foreign bills of exchange. Revised Statutes of N. C. 1837, vol. i. 95. 

(б) Saunderson v. Judge, 2 II. Hlaeks. Hop. 509. Sanderson r. Bowes, 14 East’s 
Hep. 500. Dickinson v. Bowes, 10 Had. 110. Buttervvortli v, Le Despcncer, 3 Maule 
& Selw. 150. Gibb v. Mather, 8 Bing!iarii,214. Hart v. Long, I Kobinsou’s La. Bep. 
83,S. P. 1(1.311. 

(c) Howe Bowes, 16 East’s Hep. 112. 

(rf) Herring v. Sanger, 3 Johns. Cas. 71. Mason v. Franklin, 3 Johnson’s R. 202. 
Boot V. Franklin, Id. 208. 

(e) Wolcott V. Van Santvoord, 17 Johns. Rep. 248. Caldwell v, Cassidy, 8 Cowen’s 
Rep. 271. llaxtiin v. Bishop, 3 Wendell, 13. Bnt if tlie maker was ready to pay at 
the time and place specified, that would be matter of defence. The same doctrine is 
held in Carlcy v. Vance, 17 Mass. 389 ; Bacon v. Dyer, 3 Fairfield, 19; Remick v. 
O’Kyle, Ibid. 340; Weed v. Van Houten, 4 Ilalstcd, 189; Conn v. Gano, 1 Ohio, 
Rep. 223; M’Nairy r. Bell, 1 Yerger, 502; Mulherrin a. Hannum, 2 Ibid. 81 ; Ir- 
vine V. Withers, I Stewart’s Ala. Rep. 234, unci in Wallace v. M’Connell, 13 Peters's 
R..ld6. And it is so declared by statute in Indiana, in 1836. But in Lonisiana, after 
a full discussion, the English rule mentioned in the text has been adopted as m'ost 
convenient and most agreeable to the contract. Mellon v. Croghan, 15 Martin, 423. 
12 Louisiana Rep. 454. Cnrillo v. Bank of U. S. 10 Robinson’s R. 533. See, also, in 
the case of the Bank of Wilmington i\ Cooper, in Delaware, the English rule was 
followed; 1 Harrington’s Hep. 10. Mr. Justice McLean, in Thoinpson v. Cook, 2 
McLean’s Rep. 125, considered the law to be now well settled, that whore a note was 
payablo at a particular place, it was not necessary to aver, in the declaration, or prove 
at the trial, a demand of payment at the place. 

I De Wolfe- Murray, 2 Sandf. (Law) R.466. 

A In a late case in England, it was held, that debt oouldnot be maintained by the payee 
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^ This would appear to be contrary to Ihe rule as now under- 
stood and established in the English law ; and it would seem to 
be contrary to the opinion of the Court of Errors of New York, 
in the case of Woodworthy. The Batik of America^ {a) where 
the rule of the English law was recognized, that if the place of 
payment be designated in the note, demand must be • 
made there.^ But if the person at whose *place or house * 98 
the note or bill is made payable, be the holder of the paper, 
in that case it has been held, by the Supreme Court of the 
United States, (b) to be sufficient for the holder to examine the 
accounts, and ascertain that the party who is to pay there has 
no funds deposited. The maker or acceptor is in default by 
not appearing and paying, and no formal demand is necessary. 
The cases of Saunderson v. Judge^ and Berkshire Bank v 
JoneSy (c) were deemed to be controlling authorities on the 
point. If the defendant was ready to pay at the time and place 
designated in the note for payment, it is a matter of defence, 
and will go to discharge him from interest and costs, (d) The 
case of Caldwell v. Cassidy y{e) adopted a further distinction on 


(a) 19' Johns, llep. 391. ^ 

(h) Slatos Bank v. Smith, 11 Wlieat. Rep. 171. United States Bank v. Car- 

ncal, 2 Peters’s IJ. S. Rep. .^43. 

(c) 2 II. Blueks. Hep. 509. 0 Mass. Rep. .524. Kahm v, Philadelphia Bank, 1 
Riiwle, S. P. The note itself iiiu.st he present, ready for surreruier, when the 
demand for payment is made, and in default of it the demand will he insullicient to 
fix the indorser. Eastman v. Potter, 4 Vermont R, 313. 

(d) Uaxtun t?. Bishop, 3 Wendell, 13, So, if the holder was ready at the place to 
receive payment, no further demand is necessary to charge the indorser. Jenks v. 
Doylestown Bank, 4 Watta ^ Serg. 505. 

(e) 8 Cowen, 271. ■ 

against the maker of a note, made and payable in New York, without averring demand at 
that place. Sands u. Clarke, 8 M. G. & S. 751. 

It seems not to have occurred to tlie counsel or the court in this case, to inquire what 
Was the lex hei contractus^ which was certainly the controlling law. 

1 By statute in Virginia, if a bill of exchange, payable at a particular place, be accepted, 

. with no words of limituiion, it is a general acceptance. Rev. St. of Va. 1849, tit. 43, 
oh. U4, §1. 

; In.Pennsylvania, a hill may he pibsentcd at the place mentioned in it, if such place was 
the actual rasideiice of the drawee at the date of the bill, or is therein distinctly mentioned 
or referred to as such, or if tfle actual place of residence cannot be ascertained. Acts of 
Pa. 1867, No. 606, § 2. In Indiana, where a bill is made payable at a particular place, a 
general acceplaiiee is, in legal effect) an acceptance to pay at the place designated m the 
biU/: Aldeu u. Barbour, 3 Ind. 414. 
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this already subtle and embarrassing point, and held, that 
though, in the case of a note payable at a particutar place^ de- 
mand at that place need not be averred, yet if the note be made 
payable on demand at a particular placcy a demand must be 
made at the place before suit brought. With respect to the 
addition of memoranda to a bill or note, designating the place 
of payment, there have been much litigation and difficulty in 
the cases. It is stated as a general rule, (a) that a memorandum 
upon a note, as to where it should be payable, was not a part 
of it; and in Exon v. Russell^ (6) such a memorandum at the 
bottom of the note was held to be no part of it.^ On the other 
hand, in Cowie v. Halsall, (c) afttjr a bill has been accepted 
generally, the drawer, without the consent of the acceptor, added 
a place of payment; and it was held, that the condition 
*99 *was a material variation, and discharged the acceptor. 

In the case of The Bank of America v. Woodworth, (d) a 
note was. indorsed for the accommodation of the maker, and 
returned to him to be negotiated. It had no place of payment, 
and before the maker had parted with it, he added in the mar- 
gin a place of payment, and negotiated it, and the bond fide 
holder made the demand there. The Supreme Court held, that 
the merrlorandum was no part of the contract, but merely an 
intimation to the holder where to look for the maker and his 
funds. But the Court of Errors decided otherwise, and over- 
turnt'(| .this very reasonable, and established the very rigorous 
doctrine, that the memorandum was, in that case, a material al- 
teration of the contract, which discharged the indorser. The 
Supreme Court of New York have since decided, (e) that where 


(a) Bay ley on Bills, 25. 

(t) 4 Miinle & Selw. 50.'>. AVilliams v. Waring, 10 Burn. & Cress. 2 S. P. 

(c) 4 Bam. & Aid. 197. Desbro'vc v, Wotherby, I Moody & Robinson, 438, S. P. 
Nazro u. Fuller, 24 Wendell, 374, S. P. 

(ft) 18 Johns. Uep. 315. S. C. 19 Johns, liep. 391. 

(a) Mitchell v. Culver, 7 Cowen’s Hup. 330. Mechanics’ and F^armers’ Bank v,. 
Schuyler, Ihid. 337, note. 


i Bowling tf. Harrison, 6 Howard's E. 259. And it was held, in Troy City Bank r, prant^ 
Hill & Denio, (N. Y.) 119, that where a note is payable at a particular place, a personal, 
demand is unnecessary. 
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the indorser commits a negotiable note to the maker, with a 
blank for the date, or sum, or time of payment, there is an im- 
plied agency given by the indorser to the maker to fill up the 
blanks. The principle of the decisions in Massachusetts is, 
that if the indorsement be made at the time of making the, 
note, the indorser is to be treated as an original promisor, be- 
cause he is supposed to participate in the consideration, (a) 

If a bill of exchange, though drawn generally, be accepted, 
payable at a particular place, it is a s^ecfeil or qualified accept- 
ance, which.the holder is not bound to take; but if he does take 
it, the demand must be made at the place appointed, and not 
elsewhere, in order to charge the drawer or indorser. This is 
the plain sense of the contract, and the words accepted payable 
at a given place^ are equivalent to an exclusion of a demand 
elsewhere, (b) 


(a) Parker, Ch. J., in Tenney v. Prince, 4 Pick. 385.^ 

(ft) Mullen V. CroKhan, 15 Martin’s R. 424. Gale Kemper, 10 La. Rep. 208. 
Wiirron u. Alinntt, 12 Id. 454. But see supra^ 97, and fw/m, 101, where the weight 
of American decisiori.s is olhcrwisc. If, however, a demand be made of payment at 
the place designated in the bill or note, and refu.sed, it is sufficient. Story on Bills, 
pp. 419, 420. This jioint has been the sulijcctof great litigation and diaeussion in the 
.English courts, and judges of high professional character, and of gR^at professional 
learning, have entertained directly opposite opinions on the question. In Ambrose v. 
Ilopwoud, 2 Taunt. Rep. 61, the C. B. held, that the bill must be presented at the 
place speeilied in the acceptance, and not elsewhere. This was in 1809. In Calla- 
ghan V. Aylett, 3 Taunt. Rep. 397, in 1811, the same court followed the same doc- 
trine, and, after more discussion, declared that where the bill was accepted, jiayable 
at a particular place, it was a qualified acceptance, and the presentrhont must be 
averred and proved to have been made there. There may, in the act of acceptance^ 
be a qualification of the p/ace, as well as ,of the time of acceptance. In Fenton v. 
Goiindry, 13 East’s Rep. 459, in 1811, the same question arose in the K. B., and was 
decided difi'erently ; and it was held, that though the bill was accepted payable at a 
place certain, it was still to be taken to be payable generally and universally, and 
wherever demanded. Afterwards, in Gammon v, Schmoll, 5 Taunt. Rep. 344, the 
Court of C. B., notwithstanding the decision of the K. B., adhered with determined 
purpose to their former doctrine ; and in Bowes v. Howe, on error from the K. B., 
into the Exchequgr Chamber, 5 Taunt. Rep. 30, the doctrine of the C. B. was estab- 
lished. It being oC great importance to the mercantile world that the law on this 
subject should be fixed and known, *tbe same point was brought into review liefore the 
House of Lords, in 1820, in the case of Rowe v. Young, 2 Bro. & Bing. Rep. 165, and 
the opinions of the twelve jiSlges were taken for the information of the lords. The 


1 Miter, in New York, Seabury v. Hungerford, 2 Hill, 84. 
12 * 
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• 100 * Three days of grace apply equally, according to the 

custom of merchants, to foreign and inland bills and 


^ point was elaborately discussed in the separate opinions of the judges, which displayed 
allAhe learning and acuteness of investigation of which such a narrow and dry ques- 
tion was susceptible. A majority of the judges were in lavor of the opinion of the K. 
B , and they held, that such a special acceptance need not be averred and proved in 
the first instance, and that the non-presciitmcnt ut the place was matter of defence, 
and to bo taken advantage of«in pleading. But Lord Kidon and Lord Hedesdalc, and 
four out of the twelve coramon-luw judges, were of opinion, that such a qualified 
aecoptance must he averred, and presentment according to it proved ; 'and that opinion 
yn'cv^ilcd. The House of Lords reversed the jmlgment of the K. B., and overthrew 
their doctrine, ami established the rule, that if a hill of exchange he iK^ceptcd, pqyahle 
at a paj*ticulnr place, it was necessary to aver and prove presentment of the hill at 
that place, and the party so accepting is not liable to pay on a demand made efse- 
^wbcrt\ The defendant was not to be subjected to the inconvenience of pleading a 
tender, and bringing the money into court. T^ord Eldotfs opinion, in the House of 
Lords, was distinguished for being clear, nervous, pertinent, logical, and conclusive ; 
and he very well observed, that lu^ could not understand the good sense of the dis- 
tinction of the K. B., that if a promissory note be payable at u particular place, the 
demand must be made there, because the place, being in the note, is a part of the con- 
tract ; hut if a bill he accepted, fiayuhlc at a particular place, it is not part of the 
acceptance, and the presentment need not he made there. Soon after this decision 
was made, the statute of 1 and 2 George IV. c. 77, was passed, declaring that an 
aece|)tancs, payable at a puriicular place, had the effect of a general ncecptaiice, and 
tiio liolder was not bound to }>resent the bill at tiny particular place, and the acceptor 
might he called on elsewhere, as well jis at the place indicated. So far the rule was 
thrown hark by statute into' the situation in which it was placed by the K. B. ; but 
the statute further provided, that if the bill was accepted, payable at a specified place 
and not elsewJmre^ it was then to be considered a qualified acceptance, and demand 
must be made at the specified ])lace. The Supreme Court of the United States, in 
tlie U. S. Bank v. Smith, 1 1 Wheat. Rep. 171, were inclined to think that, as against 
the acceptor of a bill, or maker of a note, no averment or proof of demand of paymenit 
at the place designated in the instrument was necessary. They withheld a decided 
opinion on the point. But as against the indorser, such demand and proof were held 
to be indispensable. Afterwards, in Wallace v. brConnell, 13 Peters, 136, the 
Supreme Court discussed tlic point upon a full examination of the American as well 
as English authorities, and settled the question. They held, that where a bill or note 
was made payable at a specified time and place, it was not necessary to aver in the 
declaration, or prove at the trial, that a demand for payment was made at the time and 
place. If the maker or acceptor was ready at the time and place to pay, that was 
matter of defence. This may now be considered us the law on the subject throughout 
the United States, (see mpni, 97, and note a ; ami also Eldred v, Hawes, 4 Conn. R. 
465 ; Paysoii v, Whitcomb, 15 Pick. 212; Waite, J., in Jackson v. Packer, 13 Conn. 
R. 35fi|; Sumner v, Ford, 3 Arkansas R. 389,) (Grcen»i;. Goings,? Barb. S. C. 652,) 
though Mr. Justice Story (Story on Bills, § 356, n.) thinks, that itis difficult to main- 
tnin the doctrine upon principle; and in his Commentaries on Promissory Kotea^ p; 
274, ho says, that as a judge he dissented from the opinion of the Supreme Court)' 
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promissory notes, and as between the indorser and in- 
dorsee of a negotiable * note ; {a) and the acceptor or * 101 


13 Pctcrfi, 136.1 In Fayle v. Bird, 2 Carr. & Payne, 303, it was held, that on a bill 
drawn, payable in London, presentment must W. made at some place there *, but it is* 
stated, in Selby v. Eden, 11 Moore, 518, that presentment need not be averred in the 
declaration. In Indiana they follow the rule, that if a promissory note be payable at 
a particular place, a demand of payment at that place must be averred and proved. 

1 Blackford’s Bep. 328. As evidence of the cndlejs refinements and distinctions on 
this subject, we may refer to the case of Mitchell v. Baring, (4 Carr. & Payne, 35; 
10 Barn. & Cress. 4, S 0.,) where it was held, that if a bill, payable in London, be 
accepted for honor, to be paid if protested and refused when due, it must he protested 
at Liverpool, where the drawee resided. This decision led to the statute of 2 and 3 
Wm. IV. e. 98. by which protest for non-acceptance of bills payable at any place 
other than the jdaec herein mentioned as the residence of the drawee, may, without 
further present mont to the drawee, he protested for non-payment in the place ex- 
pressed by the drawer to be puyalile. In Pi<’(jiiet v. Curti.s, 1 Sumner, 478, Mr. Jus- 
tice Story considered tlie principle settled by the decision in the House of Xjords, in the 
case of Bowc v. Young, as irresistible, and that in the case of foreign or inland hills, 
made payabh^ at a i)articular, place, the demand and the dishonor must he there. But 
the decision in 13 Peters, above cited, settled the question the other way, and the 
whok? current of Aniericuii. authorities, as referred to in that decision, arc on the same 
side. In Folger n. Chase, 18 Pick. 63, it was held, that if a note he payable on 
demand at a specified bank, no demand need be made at any other place ; and if left 
at the bank for collection, no specific demand is necessary. S. P. Bank U. 8. v. Car- 
iieal, 2 Peters, 543. State Bunk v, Napier, 6 Humphrey (Tcini.) li. 270. No demand 
need be made even at the place, to charge the maker of a note payable at u particular 
place, uceurding to the law as declared in Arkansas. l^Kicl v. Real Estate Bunk, 

4 Pike, 592. 

(a) Brown o. Harradcn, 4 Term llcp. 148. Bussard v. Levering, 6 Wheat. Rep. 
102. Liiidenberger v. Beall, Ibid. 104. Crenshaw v. M’Kicrnan, Minor’s Ala. Rep. 
29.5. ^Fleming V. Fulton, 6 Howard’s Miss. R. 473. The period of grace varies in 
diifercnt countries. In France, by the ordinance of 1673, tit. 5, art. 4, it was ton 
days ; but by the new code, art. 135, all days of grace are abolished. In Massachu- 
setts, a promissory note was held not entitled to grace, unless it be an express part of 
the contract. Jones v. Fates, 4 Mass. Rep. 245. But in 1824, by statute, the days 
of grace were given on all bills of exchange payable at sight, or on a future day cer- 
tain, within the state, and on promissory negotiable notes, orders, and drafts, payable 
at a future day certain, within tlic state, in like maimer as on foreign bills, by the cus- 
tom of merchants. The provision docs not extend to bills, notes, or drafts payable 
on demand. The law was reenacto<l in the revised statutes of 1836. See also Per- 
kins V. Frankliu Bank, 21 Pick. 483. In the state of Maine, by statute of 1824, 
c. 272, the drawer of inland bills of exchange, and the indorser of a promissory note, 
as well as the acceptor and maker, are entitled to three days of grace, if the bill or 

I New Hope D. B. Co. v. Perry, 11 111. 467. Games v. Manning, 2 Greene, 251. An- 
drews r. Uoxie, 6 Tex. 171. Carter v. Smith, 9 Cush. 321. McKenzie v, Durant, 9 Rich. 
61. Bank of State v. Bank of Cape Fear, 13 Ired. 76. 
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maker has, within a reasonable time of the end of busi- 
ness or bank hours of the third day of grace (being the 
• 102 third day after the paper falls due) * to pay. It has been 
said, (a) that the acceptor was bound to pay the bill oil 
demand, on any part of the third day of grace, provided the de- 
mand be made within reasonable hours. Lord Kenyon thought 
6therwise. The question will be governed, in a degree, by the 
custom of the place ; and if, in a commercial city, payments are 
made at banks, they lunfet be made within bank hours. The 
maker or acceptor is entitled to the uttermost conycnient time 
allowed by the custom of business of that kind, in the place 
where the bill is pres(*nted, and he is not entitled to any further 
time, (b) If the third day of grace hills on Sunday, or a great 
holiday, as the fourth of July, or a day of public rest, the de- 
note be disooiinted by a bank, or left there for eolleetion. Foreign bills are governed 
by the usage of iiicrchnnts, and the aeceptor liiis the three days of grace wiihout any 
statuti; provision. In Vermont, on tlie other hand, the days of grace were taken 
ww'ay, by statute, in 1833. In New Ham p.sliire, tlie three days of graee ai*c allowed 
to tlje maker of a riogotiahlt? note. Dennie v. Wiilkor, 7 N. H. Uep. 199, In Urod- 
die V. Searey, Peek’s Tenn. Rep. 183, the hiw^mendiant and the three days of grace 
were considered applical)le to iiegotialdc promissory notes, and applied with as much 
accuracy and striefiiess as in the most commercial states. The period of the days 
of grace is*<lctcTmincd by the u.sagc of the place on wdiich the bill is drawn, and 
wlierc jiayiiKMit is to he made. Story on Bills, 177, 334-. 1 Bell’s Coin. 41 1. And 

it may he (*onsidered us tlancominon law*inerehunt throughout the United States, in 
the absence of any particular or specialusage to the contrary, that tliree days of grace 
are allowed on hills of cxeliange and promissory notes. This was so declared in 
Wood V. Corl, 4 Metcalfs R. 203. 

(a) Biiller, J., 4 Term Hep. 174. The opinion of Buller, J., has been adopted in 
Gnjcley r. Thurston, 4 Greenlcaf, 479. Sec, also, Story on Bills, §§ 236, 328 j Par- 
ker V. Gordon, 7 East, 385 ; Klford v. Teed, 1 M. & Selw. 28 ; Cliitty on Bills, 421. 

(ft) It was held, in Osbiirn v. Moncurc, 3 WcinUdl, 170, that the maker hud the 
whole of the third day of grace to make payment, if he thinks proper to seek the 
holder. So, if ti presentment of a bill for payment he to a private individual, and 
not to a hank or hanker, it is sufficient to make the demand in the evening of the 
day of payment. Triggs v. Newiiliani, 10 Moore, 249. Cayuga County Bank v. 
Hunt, 2 llill’s H. 635. Story on Bills, § 349. It is settled in Ma.ssachu.setts, aftt;r a 
full discussion, that the maker of a promissory note is bound to pay it, upon demand 
made at any seasonable or reasonable hour of the lust day of grate, and may he sued 
on that day if he fail to pay on such demand. «Tlie court, upon an examination of 
authorities, say, that the weight of them is in favor of this conclusion. Staples v. 
Franklin Bank, 1 Metcalf’s H. 43. Tliis is also the seized rule in Maine, New Hujpp- 
sblre, and South Carolina. This is equally the case ns to inland bills. Chitty on 
Bills, c. 9, p. 432. A’j: parie Moline, 19 Vesey, 216. Burhridge v. Manners, ^ 
Campb. 193. 
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mand must be made on the day preceding, (a) ' The three 
days of grace apply equally to bills payable at sight,® or at 


(«) Tassell v. Lewis, 1 Lord Rayni. 743. .Taekson v. Richard!., 2 Caincs's Rep. 343. 
Lewis Burr, 2 Cftincs's Cas. in Error, 195. Btissnrd v. Leveriiify, 6 Wheat. 

102. Eleininj' v. Fulton, fi Howanrs Miss. R. 473. Statute of Massachusetts, 1838, 
c. 182. Act of Louisianna, 1838, No. 52. The usage is settled in coininercial mat- 
ters, that if the day of payment falls on Sunday, payment is to he made on Saturday; 
and in Kilgour v. Miles, 6 Gill & Johnson, 2i)8, it was lufd that the same rule applied 
to all other contracts. But the weight of authority is the other way, and in all con- 
tracts, except whftre the three days of grace are allowed by the custom of merchants, 
if the day of performance falls on Sunday, the performance may be on Monday. 
Avery v. Stewart, 2 Conn. Hep. 69. Salter w.-Burt, 20 Wendell, 205. By statute in 
Vermont, 1837, if a contract falls due on Sunday, it is payable on Monday; and 
though a paper be not entitled to grace, and falls due. on Sunday, yet if by umye of 
the place such a note becomes payable on the preceding Saturday, that usage prevails 
and governs. Osborne Smith, N. Y. Suj)eribr Court, December, 1830. Kilgore 
V. Bulkley, 14 Conn. R. 362. Thbugh the days of grace may be shortened by the 


1 111 Ilillyer v. English, in the Court of Errors of South Carolina, in 1848, it was de- 
cided tluit the verdict of a jury might be received and published after midnight on Satur- 
day, and before dayliglit on Sunday. The opinion of Wardlaw, J., is singularly learned 
and interesting. He is of the opinion, that although Sunday, when mentioned in a statute, 
begins and ends ns other civil days, yet as a conunoii-law festival and as a lioliilay, the 
common-law prohibitions e.xtcnd only from sunrise to sunset. This opinion is a remarkable 
example of historical and legal erudition. 

In a late ca.se in Louisiami, tlie question arose, and it became necessary to detennino,’ 
whether sight bills are entitled to grace in New York. Upon a commission issued, several 
of the principal lawyers, brokers, and notaries of New York were examined, and the court 
decided, upon a vast preponderance of evidence, that Uiey are not. Nimick v, Martin, 
Western Law Journal, May, 1850, p. 380. U. S. Law Mag. vol. i. No. 1, p’. 16, Jan. 1860. 
The Act of New York of April 14, 1857, cli. 416, goes somewhat further, and provides 
that all bills, drafts, or checks, on their face payable at sight, or on any spouihed day, or 
in any number of days after tlie date or sight tliercof, shall not be allowed days of grace. 
Nor shall it be necessary to protest the same for non-acceptance. 

In Pennsylvania, Acts of Pa. 1867, No. 665; in Georgia, Cobb’s Dig. p. 622, § 2; in Ver- 
mont, Acts of Vt. No. 23; in California, Statutes of Cal. 1861, ch. 137, drafts and bills pay- 
able at sight, are not entitled to grace. In South Carolina, all bills of exchange payable 
at sight, are allowed days of grace. Acts of S, C. No. 8047, 1849. In Indiana, grace is 
allowed fequally on all si^ht and time hills payable in the state. Acts of Ind. ch. 17, 1849. 
In Delaware, .grace is allowed on all notes and bills payable without time or at sight. 
Laws of Del. 1849, ch.*392. In North Carolina,, bills of exchange, payable at sight or oxt 
a day certain, but not those payable oij demand, are entitled to grace. Laws of N. C. 
1849, ch. 9. So also in New llnnipshire, Compiled Stat. of N. H. 1853, ch. 191. In 
Rhode Island, grace is not allowed on a chock payable on time. Wc-stniinster Bank ». 
Wheaton, 4 R. I. 80. In Ohio, a negotiable promissoiy note, made payable at a specified 
time,* but at no specified place, is not entitled to grace, in the absence of any proof of usage 
to the contrary. Isham r. Fox, 7. Ohio, (N. S.) 817. A check is always payable on pre- 
sentation or demand. If a draft be in the usual form of a check, but payable on a spoci- 
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a certain lime ; (o) but a bill, note, or check payable on 
• 103 dt'tnand, * or where no time of payment is expressed, is 
payable immediately on presentment, and is, not entitled 
to the days of grace, {b) A bill, payable at so many days’ sight, 


falling of the last day of frnceon Sunday or other holiday, they are never protracted 
by the intervention of such days. Story on HillS; ^ 3.38.1 

{a) Coleman v. Sayor, 1 Barnard. K B. 30.3, Baylcy on Bills, 1.51. Chitty on 
3)ills, 344, 34.5. Dehers V. <5InrHot, 1 Show. 163. 1/ Anson n. Thomas, cited in 

Chitty on Bill.'^, 345. On the other hand, though the weij^^ht of authority would seem 
greatly to preponderate in favor of tlie rule lis laid down in the text, yet it may be 
considertMi a« a point n<»t entirely »3ttled, and a different rule is laid down in Beawes’s 
L. M. h. t. 2.56, and in Kyd on Bills, 10. In Frunee, while days of grace were al- 
lowed under the ordinance of 1673, Poiliier agreed witli M. Joussc, in his eomincn- 
tary, that a hill payable at sight- had no days of grace ; and he justly observed, that it 
would he uri reasonable and ineonvouieiit for a person who takes a draft, for his ac- 
coiniuodatiou on a journey, payalde at .sight, to Ikj obliged to wait the days of grace 
for liis money. Traite du Con. dc Change, art 172. 

(ft) Ciimmer a. Harrison, 2 M’Cord’s Rep. 246. Bayley on Bills, 141. Chitty on 
Bills, fitli edit. 336, 345. Sonimerville u. Williams, I Stewart’s Ala. Rep. 484. So 
if a ru»tc. I»e payable on 1st MnyJiXf'd, it nieniis that no days of grace, arc intended^ 
and tinsre are none allowed. Diiruford v. Patterson, 7 Martin’s La. Rep. 460. 

fied future dny, it is a bill of excliange and has grace. Morrison v, Bniloy, 6 Ohio, (N. S.) 
13. IJmJerJluj slatiile of California, check.s aixl bills of exchange, payable at sight, are 
not until led to grace. Minturu r. Fisher, 4 Oal. 3.5. Jt would seem tliat in Arkansas, a 
iK»n-negoti.‘ible promissory note is not entitled to grace. Cook v. Gray, Uemp. 0. C. 84. 

lu Tra.sk v. Martin, 1 K. 1). Smith's Reports, 506, it was held that a bill of exchange, 
payable at sight, was duo on jn’eseiitmoiit. WoodrulT, Justice, in a learned opinion, con- 
siders the rule to be, that days of grace are computed wlieu time of payinoiit is, iu the 
tonus of the bill, given to the drawee, as after sight or after date; but that where the 
terms of the bill import immediate payment, day.s of grace are not alli>wed. 

This case is tivkeu from the first volume of reports that lui.'^ ever appeared of the decis- 
i<»ns of that ancient and useful court of the city of Kew York, the Court of Common Pleas. 
The interest of the volume is incrensod by a prefatory history of the court, from its 
origin in early colonial time|, written by one of its uccomplished members, Judge Daly, 
the First Judge. 

* Hy Laws of New York, 1849, p. 892, the Ist of January, 4th of July, Christmas, and 
Fa.st or 'riiunk.sglving d.ays appointed by the Governor or President, are to bo treated like 
Sunday, in relation to the proto.st of bills and uotes. Seo .similar provisions in Connecticut, 
Compiled Stat. of Conn. 1864, tit. 37; in Rhode Island,^ Rev. St. of R. 1. 1867, tit. 18, 
eh. 122; in Now Jersey, Nixon’s Dig. p. 669; in Delaware, Acts of Del. 1855, ch. 196; in 
’Georgia, Cobb’s Dig, p. 522, § 1; in Vermont, Acts of Vt. 1860,No.'23; in Louisiana, Rev. 
St. of Lh. 1856, p. 44,^6; in California, Statutes of Cal. 1851, ch. 137. In Maine, if 
Sunday and either the 4th of July or Christmas are consecutive days, and the third day 
of grace falls japon one of them, an additional day of gr^u is allowed; if not consecutive, 
the note is to be paid on the second day of grace. Acts of Mo. 1852, ch. 249; 1855^ 
ob. 118. Ill Wisconsin, if the third day of grace is a day of public rest, fbe note is pay- 
able on the day succeeding; and if that is Sunday, on the succeetKiig Monday. Acts.pjf 
Wise. 1853, ch. 79. Otherwise in Louisiana, im/n-a. 
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means so many days after legal sight, or acceptance ; (a) and 
when the time is to be computed by days, as so many days 
afto date, or after sight, the day of the date of the instrument is, 
by the modern practice, excluded from the computation, (b) 

It is equally unseasonable to demand payment before the 
expiration of the third day of grace, as after the day. (c) TSe 
demand must be made on the third day of grace,^ or on th'e 
second, if the third day be a day of public rest ; and in dcfjiult 
of such demand, the drawer of the bill aifd the indorser of the 
note are discharged, (d) If, however, a note be made for nego- 

(«) Miti’liell V. Degrarid, 1 Mason’s Kcp. 176. If a bill pHvabhj at so many^ say 
sixty clays’ sight, be accepted^ payable on a ijhu.n day^ say November Siif in whieb the 
three (lays of grace were in fact included, though the day of ac(‘eptaTice did not a]i])ear 
on the hill, the demand is to he made on the day spccdfiiMl in the acccrptancc. The 
acceptor is hound to that day, and it being, in point of fact, the true day, the? drawer 
and indorsers would also he bound, on protest and due notice of default of payniont 
on that (lay, Kenner and others v. Their Creditors, 20 Martin’s La. Kcp. 36. 1 Ln. 
Itep. 2S0, S. C. 

(b) Baylcy on Bills, 15.5. Chitty on Bills, 406, 412. Story on Bills, 329, 335. 
A note fuivahlo l>y instalments is a good negotiable note, and the maker is entitled to 
the days of gruc'e upon the falling due of each instalment. Oridge v. Sherborne, 11 
Mceson & Welshy, 374. 

((;) No usage or agreement, tacit or express, of tlie parties to a note, will nccelerate 
the time of payment, and bind the maker to pay it at an earlier day than that fixed by 
law. Mechanics’ Bank v. Merchants’ Bank, 6 Metcalf, 13.^ 

(d) Coleman v. Saycr, Str. Kep. 829. Wifieii v. Roberts, 1 Ksp, N. 1’. Rep. 261 . 
Leavitt i\ Sinies, 3 N. H. Rep. 14. Mills r. United States Bank, 11 Wheaton, 431. 
A bill, payable, at so many days after date, must l)e presented by the period of ita 
maturity. If payable on demand, or at sight, or at so many days after sight, it most 
be presented in a reasonable time, under the eirenmstnnceB.* Story, J., 4 Mason, 345. 
Story on Bills, § 325. In Grant v. I^ong, 12 La. Rep. 402, it was held, that a bill of 
exchange, payable ninety days afterdate, must he presented for payment tire day it 
became due, or the drawer w'ould he discharged. Tlic couit held to the rule so strictly 

1 And notice to the indorsor may be given on the same <lay, after biminoss hours. Cole- 
man t’. Carpenter, 9 Barr’s K. 178. But an action commenced on the third day of grace, 
has been held premature Wiggle v. Thomason, 11 S. & M. liep. 452. Walter v. Kirk, 
14 111. 65. Aliter in McKenzie v. Durant, 0 Rich. 61. Ammidowu v. Woodman, 31 Me. 
680. Veazie Bank n. Paulk, 40 Maine, 109. 

* The decision of this case was governed by the provisions of the R. S. of Mass. ch. 82, 
sec. 6. 

® But if a note payable on denAnd provides for the payment of interest, this will be re- 
garded as evidence that it was intended that the maker should have an extended credit, 
and an indorser or guarantor will be held liable accordingly. JU)ckwood v. Crawford, 18 
Conn. R. 3G1. 
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tiation at a bank whose custom is to demand payment, and 
to give notice on the fourth day, that custom forms a part 
of the law of the contract, and the parties are presumed to 
agree to be governed, in that case, by the usage, {a) The 
• 104 * same rule applies when a bank, by usage, treats a par- 

‘ ticular day as a holiday, though not legally known as 
such, and made demands, and gave notice, on the day preced- 
ing; the parties to a note discounted there, and conusant to 
usage, are bound by*^it. {/>) Though a bill, payable at a given 
time, has never been presented to the drawee for acceptance, 
the demand upon the drawee for payment is to be made on the 
third day of grace ; for, by the usage of the conimercinl world, 
which now enters into every bill and note of a mercantile char- 
acter, except where it is positively excluded, a bill does not be- 
come due on the day mentioned on its face, but on the last day 
of grace, (c) 

(7.) Of the steps requisite to fix the drawer and indorsers. 

There is no part of the learning relating to negotiable paper 
that has been more critically discussed, or in which the rules 
arc laid down with more precision, than that which concerns 
the acts requisite to fix the responsibility of the drawer and in- 
dorsers, and the acts and omissions which will operate to dis- 
charge them. True policy consists in establishing some broad, 
plain rules, easy to be understood, and steady in their obligation. 

The holder must not only show a demand, or due diligence 
to get the money of the acceptor of the bill or check, ^ and of 


as iKit oven to adinit any excuse, even of two days from the last day of grace, derived 
from tlie irregularities of tlic mail. See supm^ p, 82. 

(o) Renner v. Bunk of Coliindua, 9 Wlieut, liep. 581. Mills v. United States 
Bank, 11 Had. 431. Bank of Washington v. Triplett, 1 Boters's U. S. Rep. 2.5. 
Bank of Columbia v. Fitzliugh, I Harr. & Gill, 239. PhinterH’ Bank r. Murkhain, 5 
Howard’s Miss. R. 397. S. B. 6 Harr. & J. 180. 14 Muss. 303. 17 Id. 452. 3 

Conn. R. 489. 

(6) City Bank v. Cutter, 3 Pick. Rep. 414. * 

(c) Bank of Washington v. Triplett, 1 Pete|;s*8 U. S. Rep. 25. 


1 The drawer of a chock will not be discharged by de*fay in demanding payment, unless 
he has sutUjred loss by such delay. Robinson v. Hawksford, 9 Adol. & El. N. S. 52. Pack 
v, Thomas, 13 S. & M. R. 11. Purchase v. Mattison, 6 Dncr, Y.) 589. The authority 
of an agent to indorse notes does not embrace the power to receive notice of the dishonor 
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the maker of the note, but he must give reasonable notice 
of their default to the drawer and indorsers, or to their regu- 
larly authorized agent, to entitle himself to a suit against 
them, (a) The indorser, to whom notice * is duly given, *105 


(a) Ilcylyn v. Adamson, 2 IJiirr. Rep. 66‘); Rnshton v. Aspinall, Dou". Rep. Gf 9. 
Williams i>. United States Rank, 2 Peters’s U. S. Rep. 96. The demand and notice 
to the indorser are equally requisite, though lie indorse the note after it is due. Stock- 
man w. Riley, 2 M’Cord’s Rep. it98. Poole r. Tolleson, 1 Ibid. 199. Notice to au 
agent having general power to transact the business his principal is good, if the 
principal he abroad, but not if tlie agent has only certain special powers. l)e Lizardi 
V. Pouverin, 4 Rf)b. La. Reji. 394. Notice to the hyal representative is good, if the 
party be dead, and the notary docs not kiuiw who is the executor or administrator. 
Pillow c. Hardeman, 3 Humph. Tenn. R. ,538. Notice is not good unless a protest of 
the bill or note precede the notice. Union Bank of Louisiana v. Fonteneau, 12 Rob. 
R. 120. In Harkcru. Anderson, 21 Wendell, 372, Mr. Justice Cowen concludes upon 
a critical examination of the cases, that a check is, to all essential purposes, a bill of 
exchange, and that the holder must use due diligence to present it to the drawee for 
payment, before he can charge cither the drawer or indorser, both of whom stand in 
the light of sureties ; that nothing would excuse the want of this diligent presentment 
but the absence of funds in the/ hands of the drawee when the check was drawn, or 
fraud in the drawer in substractiiig the funds. The court itself gave no o|>inion on 
the point. But I apprehend that this doctrine as to checks may be questioned. A 
check differs from a bill of exchange in several particulars. It Inis no days of gracCr 
and requires no acceptance distinct from prompt payment. The drawer of a cheek is 
not a surety, but the principal debtor, as much as the ninkcrof a]>romissory note. It 
is an absolute appropriation of so much money in the hands of the hanker to the 
holder of the cheek, and there it ought to remain until called for, and the drawer has 
no reason to complain of delay, unless upon the intermediate failure of his hanker. 
By unreasonable delay in such a case, the holder takes the risk of the failure of the 
person or hnnk on which tlie check is drawn. This is quite distinct from the strict 
rule of <liligcnce applicable to a surety, in which light stands the indorser. See Story 
on Promissory Notes, §§ 490, 498, n. to the same point.i It is true, however, that there 
is so muc*h analogy between checks and bills of exchange, and negotiable notes, that 
they are frequently spoken of without discrimination, as see ante, 75, 77, 78, 104.- 
Since the above case in 21 Wendell, the distinction between checks and notes has been 
judicially settled in Little v. I'homix Bunk, 2 Hill’s N.'Y. Rep. 425, and held, that 

of the note. Valk r. Onillard, 4 Strooh. 99. And a notice sent by mail directed to “ the 
estate of 11. O. deceased,” H. 0. being the indorser, is not sufficient to charge his executor. 
Massachusetts Bankv. Oliver, 10 Gush. (Mass.) 657. 

1 See Chapm.an t>. AVhite, 2 Sold. 412. Bowen v. Newell, 4 Id. 190. In this case a new 
trial was ordered aintthe case went to the Court of Appeals a second time, and is reported 
again in 8 Kernan, 290. The final conclusion of the court was, that under the proof, in 
the case, of usage in the State of Connecticut, checks drawn on banks in that state and 
payable at a future day, are no^ entitled to grace. 

2 In Westminster Bank v. Wheaton, 4 R. I. 30, an order was drawn on the bank pay- 
able ninety days after date. The bank paid the amount of the draft to the payee the 
same day it was made and before maturity. The court held, that it was a check. 

VOL. III. 13 
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is liable, although notice be not given by the holder to the 
drawer, or a prior indorser, and this is the case equally as to 
foreign and inland bills and checks.^ The indorsement is equiv- 
alent to making a new bill, and the holder may resort to him, 
without calling on any of the other particjs ; and it is the busi- 
rifess of the indorser, on receiving notice, to give like notice to 
the drawer, and all persons to whom he means to resort, (a) 
The object of the notice is to afford an opportunity to the 
drawer and indorserji' tcf obtain security from those persons to 
whom they are entitled to resort for indemnity. Notice to one 
of several partners, or to one of several joint drawers or in- 
dorsers, is notice to them all. {b) What is reasonable notice 


as lictwcen drawer ami lioldor of a check, delay in presontinj^ it did not diachargethe 
maker, unless loss be shown ; but that belweeri the boldtu* and indorser of ii check, 
the usual dilij^encc was requisite. The of Kcrnbhi v. Mills, 1 Manning & 
(Iningcr,. 757, is to the same effect, and that want of noiic'c of the dishonor of a check 
is excused, if the tnaker ha<l no ri^ht to draw, or t/tfi holder hmi received no damage 
from want of notice. S. I*. Kubiiison n. Ilawksforil, 9 Adol. & El. N. S. 52.''* 

(«) llomlcy y. Frazier, 8tr. 441. llcylyn v. Adamson, 2 Burr. 6G9. Bickford v. 
Bidj;e, 2 Carnpb. 539. Chitty on Bills, c. U), 530. 

(/») Ponhousc V, Parker, 1 Campb. Rep. 82. Harris a. Clark, 10 Ohio Rep. 5. 
.Iuil^:e Story^ in hi.s Treatise on Bills, ^ 30.5, 302, 389, says, that notice to each 
joint drawer or indorser, if they be not purtnoi^, i.s re(iui.site to bind them, and that 
notice to oiu; is not sufficient for all. The case before Lord Elleuhorough is one where 
the hill was accepted by one of three defendants, who do not appear by the case to be 
niercantilc partners, and the dishonor of it was of course known to him, and the chief 
justice said, that the knowledge of one was the knowledge of all. The case is very 
brief and loose ; but the decision in Ohio was to the very point, and on due consider- 
ation, the court said, that the three joint and several promisors were in ilic light of 
jmrtners in that particular transaction. But still I think it maybe questioned whether 
the better doctrine be not in favor of notice to each joint maker or drawer, when they 
are not regular partners.* That is the judgment, after an elaborate discussion, in 
Shepard u. Hawley, 1 Conn. R. 367. And see, also, Bank of Chenango v. Root, 4 
Cowen, 126; Willis v. Green, 5 Hill’s N. Y. R. 232 ; Union Bank v. Willis, 8 Mete. 
504 ; Dabney v. Stidger, 4 Smedes & Marshall, 749, to the S. P. ; Story on Promissory 

1 And promissory notes. Tyler v. Young, 30 Penn. State E. 143. 

3 Coc|te. V, Rank of Tenii. 6 Humph. R. 51. Rut where one partaer is the maker and 
the other the indorser of a promissory note, regular notice of the dishonor of the note must 
be given to the indorser. Folan<l v. Boyd, 23 Penn. 476. 

« Mere priority in the drawing of a check upon a bank, does not give to the holder a 
right of preference of pay nn^it over the holders of check^subsoqucntly drawn. Dykers ?;. 
The Leather M. Bank, 11 Paige, R. 612. 

4 It was so held in State Bank v. Slaughter, 7 Blackf. R. 133. Also in Miser v. Trovin- 
ger, 7 Ohio, (N. S.) 281. 
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to the drawer or indorser, is sometimes said to be a question of 
law, and at other times to be a question of fact. The question 
of reasonable notice is usually compounded of law and fact, 
and is a rnatter dependent upon the circumstances of each 
particular case, and proper for the decision of a jury, under 
the advice and direction of the court ; and the mixed questiCkn 
requires the application of the powers of the court and jury, (a) 
The elder cases did not define what amounted to due diligence 
in giving notice of the dishonor of a' bill, with that exactness 
and certainty which practical men and the business of life re- 
quired.i According to the modern doctrine, the notice must be 


Notes, § 255, The holder of the bill or note is not hound to p^ive notice of non-pey- 
incnt to any of the indorsers, except those he intends to charge,'-^ and the indorser wlu» 
has notice must give his prior indorsers notice, if he intends to look to them for in- 
demnity. Bayley on Bills, 228. Valk v. Bank of the State, 1 McMullan's S. C. Kq. 
R. 414. Carter v. Bradley, 19 Maine H. 62. Mr. Justice Story (Story on Bills, § 272) 
is of opinion that in the case of a qualified or conditional acccptanec, a duo protest 
and notice to the antecedent parties is still requisite in order to bind tliern, though the 
conditions be complied with before the hill becomes payable: For this he cites Pothicr, 
(De Change, n. 47, 48,) in opposition to Bayley and Chitty on Bills. 

(ff) Tindal v. Brown, 1 Term Rep. 167. Dnrbishire v. Parker, 6 East’s Rep. 
Hilton V. Shepard, 6 East’s Rep. 14, in vofts. Baf<*man v. Joseph, 12 East’s Rep. 4;h‘t. 
Chesapeake Ins. Co. v. Stark, 6 ('ranch’s Kep. 27.'b Mar. In.s. Co. v. Ruden, Ibid. 
338. Taylor y. Bryden, 8 Johns. Kep, 173. Story on Bills, { 280. In Braliaii v. 
Ragland, Minor’s Ala. Rep. 8.5, what is reasonable notice to an indorser was held to 
be a question of fact for a jury. In Aymar v. Beers, 7 Cowen’s Rep. 705, The Bank 
of Columbia v. Law'rence, 1 Peters’s U. S. Rep. ,578, ^nd Remer y. Downer, 23 Wen- 
delTs H. 020, it was held, that the reasonahlencss of notice, or demand, or due «iiligence, 
when the facts were settled, was a question of Ihm' for the court, and not a question of 
fact for a jury.3 But tlic question is so mixed up with circumstances, and is so com- 
pounded of the ingredients of law and fact, that it will be found, in pracrticc, very didi- 
cult to retain on tlie bench ilie exclusive jurisdiction of the question.* JaOhio, by Act 
of 1820, bonds, bills, and notes for money, and payable to order, or bearer, or assigns, 
are declared to be negotiable by indorsement thereon, so as to enable the assignee to 
sue in his own name; and if demand lie made at the time the same becomes due, or 
wif/tin a reasonable time thereafter^ it shall be adjudged doe diligence^ sufficient to charge 
the indorser. Statutes of Ohio, 1831. Chase’s Statutes of Ohio, vol. ii. 1137. 


1 One who takes a note in paymentVhich he is unable to collect, is not bound to give 
notice with the same promptness as an ordinary indorser. He has a rea&omtble time. 
Robson V, Oliver, 10 Ad. & El. fl. S. 704. 

2 Taiwsoii V. Farmers’ Bank, 1 Ohio, (N. S.) 206, 

s Bennett v. Young, 18 Penn. 261. Smith c. Fisher, 24 Id. 222. See Metcalfe v. Rich- 
ardson, 20 Eng. L. Ac Eq. 801. 
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given by the first direct and regular conveyance ; and if to the 
drawer, it must be according to the law of the place where the 
bill was drawn, and if to the indorsers, according to, the law of 
the place where the respective indorsements were made.(a) 
* 106 This means, the first * mail that goes after the day next 
* to the third day of grace ; so that if the third day of 
grace be on Thursday, and the drawer or indorser reside out of 
town, the notice may, indeed, be sent on Thursday, but must be 
put into the post-offite, or mailed on Friday, so as to be for- 
warded as soon as possible thereafter ; and if the parties live in 
the same town, the rule is the same, and the notice must be 
sent by the penny-post, or placed in the office on Friday, (b) 
The law docs not require excessive diligence, or that the holder 
should watch the post-office constantly, for the purpose of 
receiving and transmitting notices. Reasonable diligence and 
attention is all that the law exacts ; (r) and it seems to be 


(а) Story oil Bills, § 285. Until an Act of the Assembly, since 1823, in Louisiana, 
the post-ofhec was not, in that state, a proper place of deposit for noiico to indorsers. 
10 Martin, 401. It is not now, in those post-towns where the indorser lives within 
three miles of the post-oftiee, and there is no penny-post establishment. Louisiana 
State Bank Bowel, 18 Il>id. .506. Clay v. Oakley, 17 Ibid. 137.^ This is also the 
rule in IVnncssee, and notice throii; 5 h the post-oflice is not siifticicnt under like circum- 
stances. Bank v. Bennett, 1 Yer^rer, 160. In Louisiana, if the. residence of the party 
to be cliarji^ed cannot he found, after due inquiry, notice lodged at the nearest post- 
office, addr(!ssed to the party at the place where the contract wa.s made, is sufficient. 
Preston u. llaysson, 7 La. Rep. 

(б) Corp V. M’Comb, 1 Johns. Gas. 328. Bussard v. Levering, 6 Wheaton, 102, 
104. Johnson v. Harth, 1 Bailey’s S. C. Rep. 482. Shed v. Brett, 1 Pick. Hep. 401. 
Oshurn V. Moncure, 3 Wendell, 170. Minor’s Ala. Rep. 295. Talbot v. Clark, 8 
Pick. .54. Bixley v, Franklin Ins. Co. Ibid. 86. United States v. Barker, 4 Wash. 
Cir. Rep. 464. Townslcy v. Springer, 1 La. Rep. 122, 515. Williams v. Smith, 2 
Burn. & Aid. 496. Farmers’ > Bank of M. v. Duvall, 7 Gill & Johns. 78. Sussex 
Bank t>. Baldwin, 2 Harri.son’s N. J. Hep. 487. Carter v, Burley, 9 N. H. Rep. 558. 

(c) In North Carolina the rule respecting notice is made to vary with the pursuits 
of the parties, and the same .strictness is not required between farmers in the country, 
as between iiiorchunts in town. The reasonableness of notice, or due diligence^ is to 
be left tQ the jury, under the direction of the court. Brittain v, Johnson, 1 Dovereaux, 
298 . 

1 By Rev, Stat. of Louisiana, 1866, p. 46, ^ 69, notice of^ protest maybe put in the post- 
office '^enever the parties to be notified shall not reside in the town or city where protest 
sbatl be made. 

Rev. Stat. of Louisiana, 1866, p. 45, § 10. 
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now settled, that each party successively, into whose hands 
a dishonored bill may p^ss, shall be allowed one entire, day 
for the purpose of giving notice, {a) * If the demand be made 
on Satm-day, it is sufficient to give notice to the drawer or 
indorser on Monday ; {b) and putting the notice by letter , 


(fl) Bray v. Hadwen, 5 Maule & Sclw. 68. Flack v. Green, 3 Gill & Johns. 474. 
Brown w. Ferguson, 4 Leigh, 37. Williams v. Smith, 2 B. & Aid. 500, 501. T^ang- 
dale V. Trimmer, 15 East, 291. Farmer v. Rand, fs Maine R. 453. Carter v. 
Bradley, 19 Maine R. 62. Carter v. Burley, 9 N. H. Rep. 5.58. Johnson v. linrth, 
1 Bailey's S. C. Rep. 482. G. Gulf R. R. & Bunking Company v. Barnes, 12 Rob. 
La. R. 127. Tn this last case it is adjudged that it is sufficient for the holder to give 
noiiee to his immediate indorser, or the one whom he intends to hold liable, leaving 
'it to the latter to notify the next indorser, and so on to the drawer, one day being 
allowed to each party to notify his immediate indorser or the drawer. The same rule 
exists if the bill or note be sent by the holder to his agent for collection, and it is 
sufficient if the latter gives timely notice of its dishonor to his principal, and a 
notice from the principal, seasonably sent, will be sufficient to charge any prior 
indorser. 

(h) Jackson u. Richards, 2 Caines, 343. Lord Alvanley, in Haynes v. Birks, 3 Bos. 
& I'ull, 601. Notice may be given on Sunday, but the indorser is not bound to open 
the letter or act on it until the next day. Bayley on Bills, edit. 1836, 265, 206. In 
naw'ke.s V. Suiter, 4 Bingham, 715, and Bray v. Had wen, 5 Maule & Selw. 69, and 
Geill V, Jeremy, 1 Moody & Malkin, 61, it was held, that the holder had, in sutrh a 
case, the whole of Mondjiy to write the notice, and that a letter by the Tuesday morn- 
ing post was sufficient. This is now the English rule, and it appears to be a more 
dclinite construction, or else a relaxation of the siricttness required by the former rule. 
See Haynes v. Birks, 3 Bos. & Full. .599 ; Jameson v. Swintoii, 2 Taunton, 224. 
See also supra, p. 88, n. c; Smith's Compendium of Mercantile Law, 147. The 
latter says, that if A. draws a bill in favor of B , wlio'indorses to C., and demand and 
refusal be made on Monday, C. has all Tuesday to give notice to B. ; and if tiiere 
had been a prior indorser, B. has all Wednesday to give notice to him, and Sunday 
is not included in any of the computations. In Lenox v, Roberts, 2 Wheaton, 373, 
the rule was laid down too strictly, when it stated that the demand of payment should 
be made upon the last day of grace, and notice of the default be put into the post- 
office «ir/y enough to be sent by tire mail of the succeeding day. This rule is mentioned, 
and, as it would seem, with approbation by the court, in the case of the Bank of Alex- 
andria u. Swann, 9 Feters's U. S. Rep. 3-3 ; but the decision onijP is, that notice need 
not be put in the post-office on the day of default^ and it is sufficient to send it by the 
mail on the next day. This leaves the point to rest on the former decision ; and yet 
the principle declartM is, that ordinary reasonable diligence is sufficient, and the law 
d^tes not regard the fractions of the dayjn sending notice. This principle will sustain the 


1 Lockwood «. Crawford, 18 Conn. R. 361. But the holder of a bill, to avail himself of 
notice to a remote indorser, must give it within the time in which he would liavh been 
required to give notice to his immediate indorser. Rowe u;. Tipper, 20 Eng. L. & Eq. 220. 
13 ♦ 
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• 107 into the post-office is sufficient, though the letter * should 
happen to miscarry. If the holder uses the ordinary 
mode of conveyance, he is not required to see that the notice is 
brought home to the pj^rty. («) Nor is it necessary to send by ^ 


rule as it is now generally and best. understood in England and in the eoihmereial 
part of the United States, that notice put into the post-office on the next day, at auy 
time of the day^ so as to be ready for the lirst mail that goes, t/iereafterj is due Tn>ticc, 
though it may not he mailed fri season to go by the mail of the day after the de/auft. 
So» in Firth v. Thrush, 8 Barn. & Cress. 387, an attorney was employed to give 
notice. He was not inforincil of the indorser’s residence for several weeks after the 
hill WJis dishonored, though he had used due diligence. He then took a day to con- 
sult the holder before he sent the notice ; and it was held to he a valid notice, lii 
Downs V. Planters’ Bank, 1 Smedes & Marshall, Miss. R. 261, the strict rule is de- 
clared to bo, that if notice is to be sent by the mail, it must be put into the post-oflieo 
in time to go hy the mail the day next sueceeditjg the protest, if a mail goes on that 
day, unless it leaves the plaeo at an iinreu.'fonuhlc early hour, and that a large majority 
of the cases above cited in this note support (hat rule. According to this decision, 
and for which I feel great respect, 1 have perhaps given too much latitude in the pre- 
ceding part of this note to some of the crises. Weinple v. Dangcrlield, 2 Ih. 443j 
S. P. See also Beckwith a. Smith, 22 Maine U. 125 to S. P. This lust case required 
that the notice of the dishonor of a hill should he placed in the post-office in season to 
be carried hy the mail of the next day after the bill was dishonored. See also Dar- 
bishire v, Parker, 6 East’s H. 3-10. This vexed question, as to the reasonahlencss of 
notice, was largely discussed in Chick v. Pillshury, 24 Maine R. 458, and it was de- 
cided that the law allowed a commdenl time after busineas hours of the day next sueceeding 
that of the dishonor of the bill. Mr. Justice Shepley made an elaborate and able 
argument against this relaxation of the rule, and he supported the doctrine laid down 
in Bayley on Bills, 2 Am, edit, 362, and in Cbitty on Bills, 8th Am. ed. 514, in favor 
of the rule that notice must he given by the expiration of the day following that of the 
refusal or dishonor of the bill, whether the post sets otf early or late, and that the entire 
(fay, without regard to the departure of the mail> is an unwarrantable extension of the 
rule. If the party resides in the same place, the notice must be given at the proper 
hour of that day, and if in another place, then by the jmt of that day. He says that 
the opinion of Oh. J. Best, in 4 Bingh. 715, is the only one that sustains the rule I 
have suggested in this note, and that the observations of Mr. Justice Story were too 
lutitud inary in allowing the entire whole day next after the dishonor. It is to bo re- 
gretted that the timis of giving the notice is not more uniformly, certainly, and defini- 
tively defined. 1 apprehend that the weight of authority is in favor of the view of the 
rule as taken by Mr. Justice Shepley 

(a) Diekins v. Beal, 10 Peters’s U. S. Rep. 572. Mt. Vernop Bank v. Holden, 2 
B. I. 467. Renshaw a, Trij)lett„23 Mis. 213. Windham Bank v. Norton, 22 Conn, 
218. 


1 See, in support of it, Lawson «. Farmers' Bank, 1 Ohio, (N. S.) 206; Mitchell e. Cross, 
2 R. I. 487; Manchester Bank v. Fellows, 8 Fost. 302; Burgess v. Vrceland, 4 Zabr. 71; 
Stephenson v, Dickson, 24 reiin. 148. 
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the public mail. The notice may be sent by a private convey- 
ance, or special messengejr; and it would be good notice, though 
it should happen to arrive on the same day, a little behind the 
mail, (a) 'Where the parties live in the same town, and within 
the district of the letter carrier, it is sufficient to give notice by^ 
letter through the post-office.^ If there be no penny-post that 
goes to the quarter where the drawer lives, the notice must be 
personal, or by a special messenger sent to his dwelling-house 
or place of business, and the duty of the*older does not require 
him to giv^ the drawer notice at any other place. (&) ‘^ The 


{(i) Story on Promissory Notes, §5 338, 341. Where the usual conimuiiication from 
one place to another is b}' post or mail by land, that mode of notice cannot safely be 
omitted by the holder, unless under special circuinstunccs. See Chitty on Hills, c. 10 ; 
Baylcy on Bills, c. 7, sec. 2 ; Story on Bills, 287, 295 ; Story on Promissory 
Notes, J 341; Thon[ip.son on Bills, < li. 6, { 4, art. 3, which is cited by Mr. Justice 
Story, and coTitains the condensed law on the subject. 

{b) Ireland v. Kip, 10 Johnson, 490. Ransom v. Mack, 2 Hill’s N.Y. Rep. 587. 
Peirce v. IViidar, 5 Metealfa R. 356, Shaw, Ch. J. Sheldon v. Benliam,4 lliirs N. 
y. Rep. 129, 133. The last case states that the post-office is not a jjlace of deposit 
for notices, where the parties live in the same village, and the notice does not go by 
mail to another office. But the penny-post establishment must qualify this rule as in 
the text. In Alabama, the rule is, that if the holder of the paper and the party 
sought to he charged, reside in the same place, llio notice must be given personally. 
Foster w. McDonald, 3 Ala. H. N. S. 34. The English rule is. that if there be a 
penny-post estahlishmeiit in the city, notice through the post-office in the same city 

i The rule may probahly he now considered ns established, that when the parties live in 
the same town or city, the notice must ba personal, or be left at the parties’ residence or 
place of business ; and that notice tliroiigli the mail, unless promptly received, will not 
be sufficient. Howling v, Harrison, 6 Howard’s li. 248. llyslop v. Junes, 3 McLean’s It. 
96. Foster V. Sineath, 2 Rich. B. 338. Manchester Bank v. Fellows, 8 Fost. 302i Van 
Vecliteii V, Priiyn, 3 Kern. 549. Vauce Collins, 6 Cal. 435. Davis v. Bank of Tennessee, 
4 Sneed, (Tenn.) 390. But now, by statute in New York, if the city or town to which 
notice of non-acceptance or non-payment should he sent in order to charge the drawer 
or indorser, be the same as the place of legal pre.sentment, it is sufficient to dc])osit the 
notice to such drawer or indorser in the post-office of that place. Acts of New York, 
1857, ch. 41G, § 3. Notice left in the post-office of Congress, for a metiiber, even while 
Congress is in session, is not sufficient to charge him as indorser, without proof of its actual 
reception. Hill v.^Norvcll, 3 McLean’s Rep. 688. 

A In the application of the rule which uuder certain circumstances permits the notice to 
bo sent by mail, and under others requires it to be personal, the question 1ms arisen, who 
is the hvldfr^ for the purpose of giving notice; the owner of the note, or the hank or notary, 
who, as agent>< of the owner, •may have po.s.scssion of it. ■ It has been held by the liighest 
authority, that it is the latter. Bowling v. Harrison, G Howard’s R. 248. 8o,also, in Man- 
chester Bank V. Fellows, 8 Fost. 302; Burbank v. Beach, 16 Barb. 326; Greene v. Farley, 
20 Ala. 822. 
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notice, in all cases, is good, if left at the dwelling-house of the 
party, in a way reasonably calculated to bring the knowledge 
of it home to him ; and if the house be shut up by a temporary 
absence, still, the notice may be left there.^ If the parties live 
in different towns or states, the letter must be forwarded to the 
post-office nearest to the domicil of the party, though under 
certain circumstanccB a more distant post-office may do ; but 
thQ cases have not defined the precise distance from a post- 
office at which the party Tnust reside, to render the service of 
notice through the post-office good, {a) The law does not pre- 


or town is snilicicnt. Chitty on Uills, 504. And this is the convenient and the 
reasonable rule. 

(a) Grose, J., and Lawrence, J., in Darbishiro v. Parker, 6 East’s Rep. 10. Scott 
V. Lifford, 9 Ibid. 347. Smith v. Mullott, 2 Campb. 208. Hilton v. Faiirlouf^h, Ibid. 
633. Williams v. Smith, 2 Barn. & Aid. 496. Bancroft v. Hall, 1 Holt’.s N P.476. 
Bray r. Hadwen, 5 Maulc & Selw. 68. Jackson v. Richards, 2 Gaines’s Rep. 343. 
Stewart w. Rdtm, Ibid. 121. Corp v. 'M’Comb, 1 Johns. Gas. 328. Ireland w. Kip, 
10 Johns. Rep. 490, and 11 Ibid. 2.31. Lenox v. Roberts, 2 Wheat. Rep. 373. Bus- 
sard V. Levering, 0 Ibid. 102. Lindcnherger v, Beall, Ibid. 104. Shod ??. Brett, I 
Pick. Rep. 401. Mend v. Engs, 5 Gowen’sRep. 303. Whittier v. Graflain, 3 Green- 
Icafs Rep. 82. Bank of Golumhia r. L.wrcnee^, I Peters’s U. S. Rep. 578. Wil- 
liams V. United States Bank, 2 Peters’s U. S. Rep. 96. United Stateij. Bank v. Car- 
neal, Ibid 543. •Gallagher v, Roherrs, 2 Wash. Cir. Rep. 191. Davis v. Williams, 
Peck’s Tenn. Rep. 191. Reiner v. Downer, 23 Wendell, 620. Story on Bills, 

285-291, When it is said that notice must be sent by the mail to the post-office 
nearest to the party to he charged, as was declared in Ireland v. Kip, 11 Johnson’s R. 
231, and in other eases, it is only stated as a general rule, and does not exclude modi- 
fications of Spencer, Cli. J., iti Reid r. Payne, 16 Johnson, 218. It is not the 
universal rule ; and if the party be in the halnt of receiving letters through a post- 
office more distant from his residence, and that be known to the holder, notice sent 
there is good.® Thompson, J., in Bank of Columbia v. Lawrence, 1 Peters’s U. 


1 So, in general, a personal notice is good if given anywhere. Hyslop v. Jones, 3 McLean’s 
B. 96. There may he an exception in cases where the reception of a notice is an official 
act Seneca Bunk v, Neass, f> Deiiio’s R. 329. 

* Hence, notice may be sent to the post-office of the maker’s residence, though he receive 
his mail at a nearer office in another town. Seneca Bank v. Neass, 5 Denio’s R. 330. 
Horton ti. Wostcott, 8 Cush. 425. Alanchester Bank v. Wliite, 10 Post. 46G. 

® Walker v. The Bank of Augusta, 3 Kelly’s R. 486. Sherman «. C|ark, 3 McLean’s K. 
91. Montgomery Co. Bank v. Marsh, 3 Sold. 481. If the indorser has changed his place 
of residence without the knowledge of the party givhig notice, notice at the former resi- 
dence will be sufficient. Union Bunk of Term. t;. Govnn, 10 S. & M. 883. Hunt v. Nu- 
gent, Id. 641. Hunt ». Fish, 4 Barb. R. .324. If indorser has affixed name of place oppo- 
site his name, notice may be sent there, though it be neither his residence nor place of 
business. Morris v. Uusson, 4 Sandf. S. G. R. 03. Bunnester v. Barron, 9 £ug. L. & Eq. 
402. 
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snme that the holder of the paper is acquainted with the resi- 
dence of the indorsers ; • and if the holder or notary, after 
diligent inquiry as to the residence of the indorser, cannot 

S. Rop. 578. Story on Bills, § 297, p. 332. Sutherland. J., in 4 Wendell, 331. Reid 
Payne, «Mp. Cuvier w. Nellis, 4 Wendell, 398. Weakly u. Bell, 9 Watts, 273. 
Bank of U. S. v. Carncal, 2 Peters’s R. .543. Ransom v. Mack, 2 Hill’s N. Y. Rep. 
587. F. & M. Bank v. Baffle & Massey, 4 Humph. Term. R. 86. If the. ymrty bo ac- 
customed to receive his letter.^ and papers at two sdvcrfl post-offices, even if they be 
in different towns, and not cqui-distant from the residenee of the party, noiieo directed 
to either office is* j^ood. Story on Bills, sup. Sutherland, J., supra. Bank of Geneva 
V. riowlctt, 4 Wendell, R. 328. Story, J., in the ease of the Bank of the United States 
V. Carncal, sup.^ It would not comport with practical convenience, ns Jiidt^c T|iomp- 
son observed, to fix any precise distance from the post-office, within which the party 
must reside, to make the notice good. Judge Story observed in one of the above cases, 
(2 Peters, 543,) that the difference of a mile between the two post-offices and the resi- 
dence of the party, was too trifling to afford any just ground of preference. In the 
case from 4 Wendell, 328, a difference of two miles was adjudged to make no differ- 
ence; and in the case in Watts, a difference of eight miles, in that case, made no 
alteration ; and notice directed to the most distant post-office was held good. The 
general rule is under the control of circumstances, and the policy and lygason of the 
rule are, to bring homo the iiotic.e to the party with reasonable diligence, and such is 
the language and authority of the ca.scs. A literal adherence to the udineasnrcmcnt 
of distances in sustaining the general rule, would produce the utmost orjccrtainty and 
injustice ; and I cannot but think, with great resj)cct, that the Supreme Court of 
Louisiana, in Mechanics’ and Traders' Bank of N. O. ?;. Compton, and in Nicholson 
V. Marders, 3 Robinson’s La. R. 4, 242, laid down the general rule with far loo much 
severity, and contrary to all the authorities, when they required notice to he sent to the 
nearest ][)Ost-office, though the jiaity received his letters and papers at each of two offices, 
and had a lettcr-hox in the most distant office; and ,wheii witnesses differed in one of 
the cases as to the fact which office was nearest. Sec Story on Promissory Notes, 
§ .343 and n., for a collection of the general rules on the subject. In the case of New 
Orleans and C. U. 11. Comp. v. Robert, 9 Kobinsoirs La. R. 130, the true rule was re- 
stored and declared; and in Jones v. Lewis, 8 Watts & S. 14, notice in the post-office 
where the party receives his letters and papers is good, unless the parly lives in the 
post-town. The N. Y. Revised Statutes, vol. i. 769, 770, secs. 12-17, make provi.sion 
for presentments and notices on negotiable paper, in special cases, as when part of the 
city of New York is the sent of an infectious disease, and the residence of parties be- 
comes disturlx;d. By Act of N. Y., April 23, 1835, c. 141, notice of non-acceplanco 
of a hill, or of non-payment of a bill, note, or other negotiable instrument, may be 
directed to the city or town where the person resided at the time of drawing, making, 
or indorsing the same, unless the person, at the time of his signature, specify the post- 
office to which notice is to be addimsed. 


1 See Bell v. Hagerstown Bank, 7 Gill, B. 216. Cabot Bank v. Bussell, 4 Gray, (Mass.) 
167. 
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ascertain it, or mistakes it, and gives the notice a wrong direc- 
tioF), the remedy against the inclorse^r is not lost, (a)^ 

* 108 * The notice must specify that the bill is dishonored ; 

and the design of it is, that the drawer may be enabled 
^ to secure his claim against the acceptor, and the indorser against 
the maker, and the notice may come from any person who is 
a party to the bill ; and it will enure to the benefit of every 
othc^r party, and operate as a notice from each indorser, (b) 
So, any Jigent, having possession of the bill, may give the 
notice, and it need not state at whose request it w^s given, nor 
who was the owner of the bill, (c) There is no precise form of 


(a) Chapman u. Lipscombc, 1 Johnson\s llep. 294. Barr v. Marsli, 9 Yurifcr, 25*^. 
iiKjuiry is requisite as to tlic residence of tl»e party to he charged, even though 
the note he dated at a particular pla(‘c;‘-^ and. if the holder of the hill knows the rcsi* 
denee of the drawer, a mistake of the notary or clerk who gives the notice of the <lis- 
honor, of tliQ drawer’s place of residence through ignorance of it, will not excuse the 
holder, who ought to have informed his agent of the place of residence. Fitlcr 7\ Mor- 
ris, 6 Wharjpn, 40r». Where the in<lor.ser’s domieil was at Boston, and he had an 
agent there who had charge of his business in hi.s absence, and the note was mn<ic. and 
payable at New York, notice of default to the indorser by mail, at Washington, where 
he was residing.as a tnetnlwr of CongR‘ss, then in session, was hold suffieient. Chou- 
teau r. Wells ter, 0 Metcalf, 1. 

(0) rfiirncson i*. Swinton, 2 Campb. Rep. 373. Solarte v. Palmer, 7 Bingham, 530. 
Clianoinc v. Fowler, 3 Wendell, 173. Bayley on Bills, pp. 254-256. Story on Prom- 
issory Notes, ^ 302. Chapman v. Keane, 4 Neville & Manning, 607. 3 Adolphus & 
Ellis, 19.3, 8. C. ; and it overrules Tindall n. Brown, in 1 Term, on the point us to 
the person giving the notice. Marr v, Johnson, 9 Yergcr, 6. Mr. Justice Cowen, in 
llalliday n, MeDougall, 20 Wendell, 85, eon.sidcrs it to be t//e duty of the notary to 
give the notice. It is no part of the duty of a notary to give notice of a protest. 
Bank of Rochester v. Gray, 2 Hill’s N, Y. R. 227. See Story on Bills, 303, 304. 
Though it is usual for a notary public to demand paynjent of a promissory note, and 
to give notice of the default, this is a matter of convenience, and not an oflicial duty 
required by law. Burke u. McKay, 2 How. U. S. 66. Story on Promissory Notes, 
} 302. 

(c) The decision in Chapman v, Keane, mentioned in the preceding note, estab- 
lishes the doctrine, that the party entitled as holder to sue, may avail himself of 
notice given in due time by any other party to the bill, agtiinst any other person on the 


*. So a mifltake by which the indorsor cannot be misled, as in the date of the notice, 
will not disch.argc him. Tobey v. Lennig, 14 Tenn. 483. See Denistoun v. St(5wart, 17 
How. U. S. 606. * • 

3 So held in Carroll v. Upton, 3 Coinst. R. 272. See Tierce v. Struthers, 27 Teun. 249; 
Runyon t*. Montfort, 1 Busbcc, 371. 
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the notice.^ It is sufficient that it state the fagt of non-pay- 
ment and dishonor of the bill, and it is not necessary for the 
holder to state expressly, when it may be justly implied, that 
the holder looks to the indorser, {a) It is sufficient for an agent 
to give notice to his principal of the dishonor of a bill, and he 
is not bound to give notice to all the prior parties ; and it then 


bill, who would be Imblc to the holder if be had gtven^bc notice. The notice enures 
to the benefit of all the other parties to the bill, whether antecedent or subsequent to 
the party jrivin^ the notice. Story on Bills, § 304, note. But notice {jiven by a tliird 
person, or by a mcr(5 stranger, not a party to the bill, and not authorized, amonnts to 
a mere nullity. Cbanoino Fowler, 3 Wendell, 173. Story on Promissory Notes, 
§ 301. Ilartiey v. Case, 4 Barn. & Cress. 339. 

(a) Shed v. Brett, 1 Pick. Rep. 401. Mills v. United States Bank, 11 Wheat. Rep. 
431. United States Bank v. Carncal, 2 Peters’s U. S. Rep. 543. Cooke v. French, 
10 Adol. & Ellis, 131, n. Gilbert i?. Dennis, 3 Metcalf, 495. Solnrte v. Palmer, 
7 Bing. 530, .533. Strange v. Price, 10 Adol. & Ellis, 126. Furze v. Sharwood, 
2 Adol. & FJlis, N. S. 388. King y. Bickley, Ib. 419. In the ease of Furze v. 
Sharwood, Lord Ch. J. Denman, went fully and clearly through all the cases, and 
exposed their unsteady and conflicting interpretations of the rule of notice relative to 
the statement of dishonor, and that the holder looked to the party for payment. It 
appci#s to me, that the law in the text is according to the latest rule adopted in the 
English and American cases, and this seems to he the conclusion of Mr. Justice Story. 
Story on Promissory Notes, ^ 353. The three facts requisite to due notice of the dis- 
honor of a bill are — 1. That the hill was presented when due ; 2. That it was dishon- 
ored ; 3. That the party to whom the notice is addressed is to be held liable for the 
payment of it ; ' and if all these facts appear in the notice, either expressly or by neces- 
sary or reasonable implication or intendment, it is good notice. Hedger u. Stevenson, 
2 Mecson & Weis. 799. Lewis v. Gompertz, 6 Id. 399. * 


1 Notice of the non-payment of a note to charge an indorser, must show that the pre- 
sentment was made at the proper time. W 5 ’^iin v. Alden, 4 Denio’s R. 163. But it need 
not state who is the owner, or at whose request protest was made. Bradley ». Davis, 26 
Maine U. 45. 

It must state in express terms, or by necessary implication, that the note has been dishon- 
ored. Bailey y. fV)rtcr, 14 M. & W. 44. Dole y. Gold, 6 Barb. S. C. Rep. 490. Platt v, 
Drake, 1 Doug. (Mich.) R. 296. Spies v. Newberry, 2 Id. 425. Beals v. Peck, 12 Barb. 
R. 246. Mellqrsh f?. Rippen, 11 Kug. L. & Eq. ll. 690. Youngs v. Lee, 18 Barb. 187. 
Townsend®. Lorain Hank, 2 Ohio, (N. S.) 346. And the identity of the note must be 
established with a like certainty. Cayuga Bank v. Warden, 1 Comst. R. 413. Cook®. 
Litchfield, 5 8eld. 279. See, in addition as to what will constitute sufficient notice, 
Huusatonic Bank v. Lnffiin, 5 CusH. 546; Nailor v. Bowie, 3 Md. 251; Brewster ®. 
Arnold, 1 Wise. 264; Everard v. Watson, 18 Eng. L. & Kq. 194; Stoughton v. Swan, 4 
Cal. 213; Tevis v. Wood, 6 Cait 393; Henry v. Suite Bank of Ind. 3 Ind. R. 216; Newberry 
V, Trowbridge, 4 Mich. 391; Armstrong v, Thurston, 11 Md. 148. 

A notice stating a demand and refusal on the second day of grace, will not bind the 
indorser. Etting ®. Schuylkill Bank, 2 Barr’s R. 855. 
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becomes necessary for the principal to give the requisite notice, 
with diKi dil^ence, to the parlies to be fixed, (a) The party 
receiving notice is bound to give notice likewise to those who 
stand behind him, and to whom he means to resort :foT indem- 
nity ; and if a second indorser, on receiving notice of 
*1|)9 the dishonor of the bill, should * neglect to give the like 
notice, with due diligence to the first indorser, the latter 
would not be liable to him. (5) It is not necessary, in the case 
of notice of the non-?jxiCQptance or non-payiiKMit of a bill, that 
a copy of the bill and protest should accompany the notice. 
It is suflicient to give notice of the fact, (r) If S(weral parts, as 
is usual, of a bill of exchange, be drawn, (hey all contain a con- 
dition to be paid, provided the others remain unpaid, and they 
collectively amount to one bill, and a payment to the holder of 
either is good, and a payment of one of a set is payment of the 
whole. The drawer or indorser, to be cliarged on non-accept- 
ance or non-payment, is entitled, in the case of a foreign bill, 
to call for tli(^ protest, and the identical bill, or number of the 
set protested, before he is bound to pay; and it would be suffi- 


(rt) Ilnyties v. Blrk-s, 3 Hos. & Pull. 599. Bniilc of U. S. v. Gorldard, 5Mnsony 3G6. 
Phipps r. Milbifiy Baok, 8 Motcalf, 79. Tiiiino v. 2 Johtis. Oas. 1. (lolt f. 

Nuhle, 5 Mass. Ucp. 167. Firth v. Tliru.«h, 8 Barn. & Cress. 3H7. An ajjent of tho 
holder is allowed one day to j^ive notice to his principal of adcfault, and the prineipal 
one day thereafter to j^ive notiee to the drawer or prior indorsor-^ Ibid. 

(ft) Morpin Woodworth, 3 Johns, (^ns. 89. Pothier, Triiitc du (^on.dc Change, 
No. 153. But if the first indorser has, in point of faet, had due notiee from any sub- 
setiueiit holder, it is suflieicnt. Safford r. Yates, 18 Johnson, 327. Stanton v. Blos- 
som, 14 Ma*5.s. Uep. IIG. Bayley on Bills, 4th edit. 16.3. Kaeli successive indorsor, 
who receives notice of the dishonor, is entitled to the whole day on which he receives 
notice, and need not give notice to the anieced<‘nt indorsers, until the next day after 
receiving notice, even if they live in the same city or town ; and if they live in diflFcr- 
ent places, it will he suflicient if he sends notice by the post of the next day after the 
notice. Story on Promissory Notes, 331-3.35. 

(c) Cromwell v. Hyiison, 2 Esp. N. P. Kep. .511. Clmters v. Bell, 4 Ibid. 48. 
llobliis V. Gibson, 1 Mnule & Sclw. 289. Lenox v. Lcvcretl, 10 Mass. llcp. 1. Wal- 
lace V. Agry, 4 Mason, 336. Goodman v. Harvey, 6 Neville & Manning, 372. S. C. 
4 Adol. & Ellis, 870. The notarial protest of a foreign hill muat sot forth, specifi- 
cally, the faet that the hill was exliil)ited to the aej’.eptor when payment was demanded. 
Miis.sori V. Lake, 4 I low. IJ. S. 262. 


1 Lawson v. Farmers’ Bank, 1 Ohio, (N. S.) 206. See (ontra, United States v. Barker, 
2 Paine, 0. 0. 840. 
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cient to produce it at the trial, or account for its ab^ence.(a) 
His rights attach to the bill that has been dishonored, and he 
is entitled to call for it. He may want it for his own indem- 
nity, and without it he might be exposed to claims from some 
bond fide holder or person, who had paid it supra protest^ for his 
honor. He is not bound to produce the other parts of the set, 
or to account for their non-production, (b) 

There are many cases in which notice is not requisite, or the 
want of it waived.^ 

If the party be absent, or has absconded,]* or his place of 
residence be unknown,^ and due and diligent inquiry be made, 
or he have no residence, or giving notice be physically or morally 
impossible, as by the operation of the vis major ^ the want of 
notice will be dispensed with, but it must be given as soon as 
the impediment is removed, (c) If the drawee refuses to accept, 

(fi) Fowfll V. Uoach, 6 Ksp. N. P. Rep. 76. Beawosji. t. sec. 74. Kenworthy v. 
Hopkins, I Johns. Oa.s. 107. M^ells n. Whitehead, 15 Wendell, .527. 

(h) Downes v. Church, 13 Peters’s Uep. 205. See Story on Bills, §§ 382-393, 
wlicre tlic eases and the rules as to notiec are diligently and fully noted. 

(c) Chitty oil Bills, c. 8, 300; c. 9, 389, 422 ; e. 10. 486-488. Tunno v. Laguc, 2 
Johnson’s Cases, 1 . Ilopkirk r. Page, 2 Brock. U. 20. Tnnstall y. Walker, 2 Srnedc.s 
& Marshall, Miss. K. 638. Story on Bills, §§ 307—309. Story on Promissory Notes, 
^ 258-2G3. Pui'dussus, Droit Com. tom» ii- arts. 426, 434. Between the immediate 


1 The indorser of a bill may waive presentment and notice, and such an agreement is 
valid and binding without any considerntion, Cochlington v. Davis, 3 Denio’s R. 16. 
Affirmed on appeal. 1 Cornst. R. 186. The waiver in tins case was a waiver of protest 
merely, but it was held that this per se vras a waiver of demond and notice, 1 Cornst. 189, 
190. The protest is the be.st evidence of demand and notice. Per Gardin^er, J. Wood- 
man «. Thurston, 8 Cush. 167. Tahim r. Ronner, 27 Miss. 760. And in Sigerson ti. Ma- 
thews, 20 How. U. S. 496, it was held, that, if an indorser, before maturity, says the note 
need not be protested, and promises to pay it, this dispenses with the necessity of proving 
a demand on the maker and notice of dishonor to himself. In Louisiana, it. has been 
held that such a waiver is not a waiver of notice^ though it was of demand. Wall v. Rry, 1 
La. Ann. R. 812. An acknowledgment oC liability, or a promise to pay after the note be- 
comes due, is primd facie evidence both of ijrescntinent and notice. 20 Vt. R. 666. And 
see Sigerson v. Mathews, 20 How. U. S. 496. Hut a waiver of notice by an indorser is not 
a waiver of demand. . Buclitinaij v. Miirsliall, 22 Id. 661. Tlic clearest evidence is neces- 
sary to show a waiver by indorsers of notice and protest. Oswego Bank r. Knower, Ilill 
& Denio, (N. Y.) 122. 

* Where the party called at the counting-house of the drawer to give notice, and finding 
the door locked, was unable to olrtain aclmittance, and came away without leaving notice, 
held, the facts were proof of a dispensation of notice, but would not support an allegation 
of due notice. Allen v, EdinuruUoii, 2 Weis. Jl. Gordon’s R. 719. 

* See Hunt v. Maybce, 8 Sold. 266; I’orter v. Judson, 1 Gray, 176. 

VOL. III. 14 
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because he has no effects of the drawer in hand, and the drawer 
had no right to draw, and no right to expect his bill would be 
paid, protest and notice to the drawer are not necessary, (a) ^ 
This exception to the general rule proceeds on* the ground of 
fraud in the drawer, or that notice to him would be use- 
* ilO less ; * but the courts have regretted the existence of the 
exception, and they confine^ it strictly to the case of want 
of effects, and where the drawee is not indebted to the drawer, 
and to other cases intwhich the drawer had no right to expect 
that his bill would be honored, and in fact when the drawing of 
the bill amounted to fraud. (6) Notice is requisite, if the want 
of it would produce detriment ; as if, in case notice had been 
given, and the bill taken up, the drawer would have had his 
remedy over against some third person ; or if it was drawn with 
a bond fide expectation of assets in the hands of the drawee, as 
upon the faith of consignments not come to hand, or upon the 
ground of some mercantile agreement, (c) The exception ap- 


partics who have transferred and received the note, if receivings the note so near the 
tinu5 of its maturity renders it impracticable to present it in due season, it forms a valid 
excuse for noo-presentment in proper time. . But this does not apply to other parties 
who art? held to a strict compliance, and numerous exceptions arc collected and stated. 
Story on Promissory Notes, ^ 265. * 

(a) Bickerdike v. Bollman, 1 Term Bcp. 405. French r. Bank of Columbia, 4 
Cranch, 1.53, 164. Djekins v. Beal, 10 Peters’s U. S. Bcp. 572. Kemble v. Mills, ^2 
Scott’s N. R. 121. Williams V. Brashear, 19 La. B. 370. In Alabama, the rule Is 
declared to he, that if the drawee had no cflTects of the drawer in hand, from the time 
the bill was drawn up to the time of its maturit}^ presentment and notice need not be 
proved, nohvUhstandinp the hill may Jte drawn in yoml fnith^ and if duly presented would 
have been hwiored, Foard v. Womack, 2 Ala. li. N. S. 368. Tliis appears to be con- 
trary to the g;encral rule. 

(/>) The English judges have expressed strong dissatisfaction w'ith the doctrine that 
exempts the holder from giving noiin‘ on any pretence wliatever. This was the case 
with Lord Ch, J. Eyre, 1 B. & Puiler, 6,54. Lord Alvnnley, 3 Id. 241. Lord El- 
lenborough, in 7 East, 359. Ch. .1. Abljott, in 3 B. & Aid. 623. Cli. J, Tindal, in 6 
Bingham, 626, and they resist the extension of the principle. 

(c) Uogers v. Steplicns, 2 Term Bcp. 713. Corney r. Da Costa, 1 Esp. N. P. Hep. 
302. Staples v. Okines, Ibid. 332. Cli gg v. (Cotton, 3 Bos. & I’ull. 239. Brown r. 
Maffey, 15 East’s Rep. 216. Rucker r. Hiller, t6 Ibid. 43. Cory v. Scott, 3 Barn. & 


1 Wollenweber v. Kettcrlinu.s, 17 Penn. 389. Oliver v. Bank of Tenn. 11 JIumph. 74. 
Alien p. King, 4 McLean, 128. Durruni r. Hendrick, 4 Tex. 496. Miser v. Trovingcr, 7 
Ohio, (N. S.) 281. Blankonsbip v. Rogers, 10 hid. 333. 
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plies only to the drawer, and not to the indorser ot a bill drawn 
without funds, for he is presumed to know nothing of the ar- 
rangements between the drawer and drawee ; {a) and it is now 
settled in England, in France, and in this country, that neither 
the death nor the insolvency of the drawer or drawee, or ac- 
ceptor, nor the fact that the drawee had absconded, does awfiy 
the necessity of a demand of payment, and notice to the drawer 
or indorser;^ nor does knowledge in the indorser, when he in- 
dorsed the paper, of the insolvency of -thi* maker of the note, or 
drawee of the bill, do away ihe necessity of notice in 
order to charge him. (6) It was left undecided in * Rhode * 111 
V. Proctor^ {c) whether in the case of the bankruptcy of 
the party entitled to notice, the holder was bound to give notice 
to the assignees; though the intimation in that and other cases 
is, and it is clearly the better opinion, that the notice to the 
assignees would be proper, if assignees had been chosen when 
notice was to be given, (d) If a bank-check be taken in the 


Aid. 619. French v. Bank of Columhin, 4 Cmyeh's Hep, 141. Cathell v. Goodwin, 
1 Harr. & Gill, 468. Eiehell)crger v. Finley, 7 Harr. & Johns. 381. Farmers’ Bank 
V. Vanmeter, 4 Uandorph, .5.5.3. Norton v. Pickering, 8 Bayn. & Cress. 610. Lafittc 
i\ Slat er, 6 Bingham, 6*i.3. Diekins v. Beal, 10 Peters’s U. S. Rep. 572. 

(a) Wilkes v. Jacks, Peake’s N. P. C.is. 202. Leach r. Hewitt, 4 Taunton, 731. 
Raindulollday v. Darieux, 4 Wash. Oir Rep. 61. Story on Bills, ^ 314. 

* (5j Nicholson v. Goufhit, 2 IT. Blacks. Hep. 609. Ksdaile v. Sowerby, II East’s 
Rep. 114. Bowes i\ Ilowe, 5 Taunt. Rep. 30. Rhode v. Proctor, 4 Barn. & Cress. 
517. Jackson r. Richards, 2 Caines’s Rep. 343. French r. Bank of Colnitihia, 4 
Cranch, 141. Sandford n Dillaway, 10 Mass. Hep. 52. Buck v. Cotton, 2 Conn. Hep. 
126. Juniata Bank v. Hale, 16 Serg. & Rawlc, 157. Groton v. Dallheim, 6 Green* 
leaf, 476. Hill u. Martin, 12 Martin’s La. Ucp. 177. Jervey v, Wilbur, 1 Bailey’s 
S. C Rep. 453. Hightower v. Ivy, 2 Porter’s Ala. Rep. 308. Denny v. Palmer, 5 
Iredell, N. C. R. 623. Mr. Bell, in his Commentaries, vol. i. 413, mentions a number 
of Seoteh decisions to the same efteet. See, also, Pardcssus, tom. ii. art. 424, part 2, 
tit. 4, c. 8, sec. 2, and Story on Bills, §§ 279, 318, 326; Code de Com. art. 163, to 
the same point. 

(r) 4 Barn. & Cress. 517. 

(d) See Ex parle Moline, 19 Vesey’s Rep. 216, and Thompson on Bills, ch. 6, ^ 4, 


^ Orear V. McDonald, 9 Gill, 350. Bruce v. Lytle, 13 Barb. 163. So inflexible is this 
rule, that it was declared in a Ifcte case, that demand must be made, though it tons certain 
psiyineiit would be refused. Gray v. Bell, 2 Rich. R. 67. And a demand must be made^ 
even if the note be lost or destroyed. Streater t*. Bank of Capo Fear, 2 Jones, Eq. (N. 0.) 
31. 
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ordinary course of business, it is not an absolute payment, but 
only the means to procure the money ; and the holder is bound 
to present it for payment with ordinary diligence, and the next 
day will be in season. But if the bank be totally prohibited, by 
^ process of law, from the exercise of its functions, before the 
chv^ck can, with due diligence, be presented, no demand need be 
made or notice given ; and the holder may waive the check 
altogether, and resort to his original demand, (a) So, if the 
maker of the check hsrs nb funds in the bank at the date of the 
check, it need not be presented for payment previo,us to a suit 
upon it. (6)^ 

' Giving time by the holder to the acceptor of a bill or maker 
of a note, will discharge the other . parties ; but the agreement 
for delay must be one having a sufficient consideration, and 
binding in law upon the parties; .mere indulgence will work no 
prejudice, (r) If the holder gives time to the indorser, know- 
ing that the note was made for his accommodation, he does 


art. 8, as* cited to that point by Mr.«Tusticc Baylcy, in Rhode v. Proctor. Sec also 
Bell’s Com. vol. i. 421.- 

(a) Cromwell & Wirif^ Lovett, I Hall’s N. Y. Rep. 56. A promissory note, 
taken for a prioi^deht, may operate as a payment of it, hut it is a conditional payment 
only, if not intended for an absolute payment, and the intention one way or the other 
is matter of presumption and proof. Story on Promissory Notes, § 438 ; and see the 
numerous cas s there collected, 

(/») F,rui)k1in & Smith ?’. Viindcrpool, 1 ITall, 78. 

(r) M’Lcinore v. Powell, 12 Wheat. Rep. 554. Planters Bank Sellman, 2 Gill 
& Johns. 230. Bank v. Myers, I Bailey’s S. C. Rep. 412. Grccly i;. Dow, 2 Met- 
calf’s R. 178. Clarke v. Henry, 3 Youtikc & Cullyer, 187. Story on Bills, § 426. 
Frazier v. Diek, .5 Rob. La. R, 249. Giving; indulgence to the acceptor, after judg- 
ment against the drawer, docs not discharge him. Pole e. Ford, 2 Chitty’s Rep. 126. 
Huie r. Bailey, 15 La. K. 213. 


1 So, wlien a note hold by a bank is payable at the bank, if tho maker have no funds 
there at its rnaturiry, qo forniul demand upon him is necessary. Bowning v. Andrews, 3 
McLean’s R. 676. Gillett v. Averill, 6 Denio’s K. 85. But the same rule does not np]>ly to 
the Indorser, and he will be discharged unless he have notice. Cartej v. Flower, 16 M. & 

W. R. 748. 

Where a note is made payable at a bank, it must jfppcnr from the notice of presentment, 
not only that demand was made of the proper ullieer, but of him at tfte dank. Seneca 
Bank 0. Nouss, 6 Penio's R. 829. • 

2 It is declared without qualification by Mr. Justice Story, that bankruptcy will not ex- 
cuse demand. Story on Bills, §§ 230, 326. And it was so laid down in the most unquali- 
fied terms in Benedict v. Cafie, 6 Duer, (N. Y.) 226. 
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not thereby discharge * the drawer, (a) Simply forbear- * 112 
ing to sue the acceptor, or taking collateral security from 
him, is no discharge; but giving him new credit and time, or 
accepting a composition in discharge of the acceptor, will pro- 
duce that result. The principle is, that the drawer and indorser^ 
are in the light of sureties for the acceptor ; \ and the hoWer 
must do nothing to impair the right which they have to resort 
by suit to the acceptor for indemnity, or which would amount 
to a breach of faith in him towards tl^e acceptor. (6) If the 
liability of theWrety be varied, it discharges him ; or if he can 
sue the acceptor, in consequence of the resort over to him by the 
holder, notwithstanding the time given to or the composition 
made with the acceptor, by the holder, the latter is . enabled in- 
directly to violate his contract with the acceptor, (c) But re- 
ceiving part of the debt from the acceptor of a bill or maker of 
note, works no prejudice to the holder’s right against the drawer 
or indorsers, for it' is in aid of all parties who are eventually 
liable, (d) All that the rule requires is, that the holder shall not 


(fl) Wiilkcr t^.Bank of Montgomery County, 12 Scrg. & Kawle, 382. 8. 0. 9 Ibid, 
229. 

(6) Philpot V, Briant, 4 Bingham, 717. Planters' Bank v. Scllmnn, 2 Gill & 
Johns. 230. Nolle v. His Creditors, 19 Martin's La. Ucp. 9. Same law in rcHpeot 
to the indorser of a note. Couch v. Waring* 9 Conn. Rep. 261. Merc dcdfiy by the 
liayee of a note due, in enforcing payment against the principal, does not discharge 
the surety. Freeman’s Bank v. Rollins, 13 Maine Rep. 202.'* 

(cj IHx parte Smith, 3 Bro. 1. Walwyu v. St. Quiiitin, 1 Bos. & Pull. 652. Kug- 
lish V. Darley, 2 Ibid. 61, Clark v. Devlin, 3 Ibid. 363. Ex parte Wilson, 11 Vcs. 
Kep. 410. Gould u, Robson, 8 East’s Rep. 576. Pring v. Clarksou, 1 Barn. & 
Cress. 14. 

(r/) L^nch v, Reynolds, 16 Johns. Kep. 41. 


1 In Carter r. Flower, 16 M. & W. Bep. 751, the drawer and indorser are declared to 

Bustain the relation of sureties. But such language is not to be taken without qualiiicu- 
tion. For though a surety is dischurgt^ iJ' the party for whom he is bounii discharges 
securities, the same rule does not apply to an indorser, lie will not be discharged though 
the indorser takes security of the maker, and afterwards discharges it without Ids consent. 
Pitts V. Cojigdon, 2 C>)mst. K. 352. Hurd u. Little, 12 Mass. K. 603, » 

If an indorser add the word surety or security to their names, the Only effect of these 
■words is to give them the privileges offeuroties in addition to their rights as indorsers. As 
indorsers, they cannot be made liable without demand and notice. Bradford v. Corey, 6 
Barb. S. C. R. 461. Campbell e. Knapp, 15 Penn. 27. 

2 Hoffman v. Coombs, 9 Gill, 284. Nor will the release of the drawer, with the assent of 
the indorser, discharge the latter, which assent may appear from the circumstances of the 
case. Eldredge ». Chacon, Crahbe, 296. 

14 * 
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SO deal with the acceptor of the bill or maker of the note, by 
giving time, or compounding, or giving credit, as to prejudice 
the right of the other parties to the bill, without their assent, in 
the exercise of thej.r right of recourse against the maker or ac- 
ceptor. The holder may give time to an immediate indorser, 
anil proceed against the parties behind him. A prior party to a 
bill is not discharged by a release of a subsequent party. But 
the holder cannot reverse this order, and compound with prior 
parties without, the consent of subsequent ones, for it 
* 113 varies the rights of the subsequent parties, and * dis- 
charges them. The release or discharge of a prior indorser, 
discharges all subsequent indorsers. The parties to a bill are 
chargeable in different order. The acceptor is first liable, 
and the indorsers in the order in which they stand on the bill; 
and taking new security, or giving time, or discharging or 
compounding with a subsequent indorser, cannot prqudice a 
prior indorser, because he has< no rights against a subsequent 
indorsee, (a) The acceptor, whether for accommodation or for 
value, is not discharged by time given to or security taken from 
other parties to the bill. (6) 

If due notice of non-acceptance or non-payment be not 
given, or a ^demand on the maker of a promissory note be not 
made, yet a subsequent proniise to pay, by the party entitled to 
notice, be he either drawer or indorser, will amount to a waiver 
of the want of demand or nolicc, provided the promise was 
made clearly and unequivocally, and even under a mistake of 
the law, if it was with full knowledge of the fact of a want of 
due diligence on the part of the holder, (c) ^ The weight of 


(а) Enjjlisli v. Darlcy, 3 Esp. N. P. liep. 49. S. 0. 2 Eos. & Pull. 61. Smith v. 
Knox, 3 Esp. N. P. Ilcp. 46. Sargent v, Appleton, 6 Mass. Kcp. 85. Cloppcr v. 
Union Bank of Maryland, 7 Harr. & Johns. 100. Hawkins v. Thompson, 2 MeLean'a 
Itep. 111. 

(б) Story Bills, § 2G8.’ Chitty on Bills, c. 7, 9. Wallace v, M’Conncll, 13 

Peters, 136. * 

{c) Chitty on Bills, c. 10, 533-530. Goodall it. Dollcy, 1 Term Rep. 712. Hopes 


1 Bryan v. Hunter, 36 Me. 217. Low v. Howard, 11 Cush. 268. Dorsey v. Watson, 14 
Mis. 69. Harvey v. Troupe, 28 Miss. 638. Lary r. Young, 13 Ark. 401. Sigerson v. 
Mathews, 20 How. U. S. 496. 
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authority is, that this knowledge may be inferred as a fact from 
the promise, under the attending circumstances, without requir- 
ing clear and affirmative proof of the knowledge, (a) ^ So, if 
the indorser, before or at the maturity of the bill, has protected 
himself from loss by taking sufficient collateral security of the 
maker of the note, or an assignment of his property, it i« a 
waiver of his legal right to require proof of demand and no- 
tice. (b) 2 


v. Alder. 6 Bust’s Rep. IG, in nods. Borradaile v, Lowe, 4 Taunt. Rep. 93. Stevens 
V. Lynch, 2 Campb. N. 1*. 332. 12 East, 38, S. 0. Miller u. Haekley, 5 Johns. Uep. 

375. Martin v. Winslow, 2 Mason’s Hep. 241. Fotherin'^hain ». J’rire, 1 Bay’s Rep. 
291. Thornton v. Wynn, 12 Wheat. Rep. 183. Pate w. M’Clurc, 4 Randolph, 164. 
Otis y. Bussey, 3 N. II. Rep. 346. Reynolds u. Dou^jlass, 12 Peters, 497. Farring- 
ton V. Brown, 7 N- II. Rep. 27l. Story on Bills, § 320. Sussex Bank v. Baldwin, 
2 Harr. N. J. Rep. 487. Rohhins Piiickard, 5 Sincdes & Marshall, .51. Brooklyn 
Bank v. Waring, 2 Sandford’s Ch. R. 1. Moore v. Tucker, 3 Iredell, N. C. Rc]). 347. 
Mr. Justice Story questions the soundness of the doctrine, holding a i)roTnise to pay 
under a knowledge of facts and mistake of law binding, though he considers it as 
now ostahlished both in England ami America. Story on Promissory Notes, §§ 275, 
362. The liisli Court of Exchequer, in Donnelly u. Howie, Hayes & Jones, H. 436, 
plainly and forcibly detiics the ^idity of the rule, and holds that a new promise to 
pay, after a full knowledge of al* o f.iets, but without any new consideration to sup- 
port it, was a nudum pactum, and not binding. I think it is too late to call in ques- 
tion the validity of tlie promise founded on a waiver of a technical rule established 
for the benefir of the iinlorscr. The original consideration remains after the waiver 
to sustain the promise, and it is u great and universal principle of jurisprudence, that 
every man is bound to know the law. But on the' other haml, if the indorser does 
waive the want of notice, and pays, he cannot affect the rights of antecedent indorsers, 
and he cannot recover of them if he does pay. Chitiy on Bills, 458. Story on 
Promissory Notes, § 386. 

(o) Lundie v. Robertson, 7 East, 231. Piersons r. Hooker, 3 Johns. Rep. 68. 
Hopkins v. Liswell, 12 Mass. Hep. 52. Breed v. Hillliousc, 7 Conn. Rep. 523. Wil- 
liams V. Robinson, 13 Louisiana Hep. 421. Tebbetts v. Dowd, 23 Wendell, 379. In 
thig last case Mr. Justice Cowen learnedly reviewed the whole series of decisions on 
the subject. Ch. J. Sharkey, in .5 Siiiedes & M. 72, says that the question was exam- 
ined by Mr. Justice Cowen, “ with an ability and research unsurpassed.’^ 

(5) Mead v. Small, 2 Greeiileaf's Kcp. 207. Bond u. Farnham, 5 Mass. Rep. 170. 


1 Any declarations made by the indorser or bis agent, and equivalent to an acknowl- 
edgment of liability or a promi.se to pay, may go to the jury as evidence of due notice of 
dishonor. Jones v, O’Brien, 26 Eng? L. & Eq. 283. 

2 If the iecurity taken' by the indor-ser i.s not sufficient to cover his whole liability, or 
does not embrace the whole jyoperty of the maker, or is not taken till after the maturity 
of the note, demand and notice are not w'uived. Marshall v. Mitchell, 84 Me. 227. Lewis 
V. Kramer, 8 Md. *265. Otsego Co. Bank v. Warren, 18 Barb. 290. Seacord v. Milha-, 3 
Kern* 66. 
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* 114 * If the indorser comes again into possession of the 

bill, he is to be regarded primd facie as the owner, and 
may sue and recover as against prior parties, though there be 
on it subsequent indorsements, and no receipt or indorsement 
back to him, and he may strike out the subsequent names, {a) ^ 
To< maintain a suit against the indorser, the holder must show, 
as we have seen, due demand of the maker or acceptor, or a 
presentment for acceptance, and due notice to him of the de- 
fault; and, he need nqt prove any prior indorsement, nor the 
hand of the drawer. An indorsement of a note impliedly 
admits the signatures of the antecedent indorsers to be genu- 
ine. (b) But in the suit against the acceptor, the holder need 


Prentiss w. Duiiielsoii, 5 Conn. Rop. Duvall r. Farmers* Bank, 9 Gill & Jolm- 
son, 47. Coniry r. J>H Costa, 1 Esp. 11. 302. l*ei*ry v. Green, 4 Hjirrison's N. .J. 
Rep. 61. Story on Bills of Exchauj^e, § 374. Mechanics' Bank e. Griswold, 7 Wen- 
dell's U. 105., In Kramer v. Sandford, 4 Watts & Serji^. 328, the Supreme Court of 
Pennsylvania held, on a review of the American authorities, and in q mil ideation of 
the doctrine in the text, that the indorser was not exempted from the obligation of 
giving notice hy taking security or indemnity, where the obligation of taking up the 
note remained with tlie maker, and was not a8.sumu^y the indorser- Ch. J. Gibson 
observed further, that the doetritic of waiver, in consideration of a security, had no 
footing in We.stminster Hall. And in Denny v. Palmer, 5 Iredell, N. C. R. 610, Ch. 
J. Rudiii learned fy discussed tlic authorittes, and his conclusion is strict in favor of 
notice to the indorser, unlm the indorser has become bound to take up the note hy an 
agreement with the maker for that purpose, or by receiving in hand effects to meet the 
note, or by taking a general assignment of the drawer’s estate and effects. The 
learned Aiiieriean aiitlujr of the Selection i>f Leading Cases upon Commercial Law, 
p. 327, considers that Ch. J. Gibson has laid down the true principle in those eases. 
1 incline to the opinion, though with great respect, that the Ch. J. pushes his objection 
to an unreasonable length, and that when as a matter of fact the indorser has pro- 
tected hiin.self hy sufficient (collateral security, he has no reason or justice in settingup 
the objection of want of notice, and he ought not to be jjennitted to rid himself of hia 
obligation to pay the note, by the interposition of the technical rule. 

(а) Dugan a. United States, 3 Wheat. Rep. 172. Norris i\ Badger, 6 Cowen's Rep. 
449. Xiuie v. Bailey, 16 Louisiana R. 213. 

(б) Critehlow v. Parry, 2 Camph. N. P. Kcj>. 182. Story on Promissory Notes, 
§ 386, and cases there cited. By the law of Virginia, Kentucky, Indiana, and Illi- 
nois, the holder of a promissory note must make every reasonable effort and due and 
legal^diligence to recover of the drawer, belorc he can sue the indorser, on the ground 


t Hunter v. Kibbe, 6 McLean, 279. Eaton r. McKown, 31 Me. 610. Glasgow o. Swib- 
aer, 12 Mis. 396.* An indorser, upon paying or tendering to pay a promissory note, has a 
right to insist on the note being delivered to him, as a condition of payment. Wilder v. 
Seelye, 8 Ihirb. R. 408. 



IilSO. XLIV.] OF PERSONAL PROPERTY. 185 

not show notice to any other person. The acceptor is liable at 
all events. Receiving part from the drawer or indorser is no 
discharge of the acceptor. Giving time to the drawer will not 
discharge *the acceptor of an accommodation bill. Nothing 
short of the statute of limitations, or payment, or a release, or 
an express declaration of the holder, will discharge t^ accejitor. 
He is bound, like the maker of a note, as a principal debtor. 
His acceptance is evidence that the value of the bill was in his 
hands, or had been received by him •fresu the drawer. He is 
liable to the payee, to the drawer, and to every indorsor, (a) 
He is the first person, and the last person liable, and there is no 
difference in this respect between an acceptance given for ac- 
commodation, and one given for value.^ He is liable to an 
innocent holder, though the drawer’s hand be forged ; and in 
the suit against him it is not necessary to prove any hand but 


of non-payment and notice. Demand on drawer, and duo notice to indorser, is not 
sufficient. The le^al means against drawer must first be resorted to. In (xcorgia the 
indorser is held bouml us a surety without any previous demand and notice, though 
this departure from commercial usage is not to apply to notes negotiated at any incor- 
porated bank, or deposited there for collection. The indorser is likewise discharged, 
if, after a request upon the liokhn* fur that purpose, he does not, within three months, 
proceed to collect the debt. Statute of Georgia, December 26, 1826. 2 Peters’s U. 
S. Ucp. 338, note. Ibid. 34,'?. Sec also, to the same point, United States Rank v. 
Tyler, 4 Ibid. 366 ; Johnson v. Lewis, 1 Dana’s Ken, Rep. 182 ; Saunders v. O’Briant, 
2 Scammon’s U. 369. 

(a) The acceptor cannot set up us a defence, tliat when he accepted the bill tho 
drawer was an unccrtificated bankrupt, and that all his property had passed to his 
assignees. Pitt v, Chappelow, 8 Mecs. & Weis. 616. 


1 The maker of an accommodation note is generally liable to a holder to the same ex- 
tent as any other maker. Hausbrough v. Gmy, 3 Gratt. 3t'>6. But it seems that the rule 
in Louisiana is, that if known to be such by the holder at the time of taking the note, he 
is liable only as surety. Adlc v. Metoyer, 1 La. Ann, R. 264. And in Maine, where u note 
is made for the accommodation of the payee, with the understanding that tho maker is 
not to pay it, neithy demand nor notice is necessary in order to hold the payee as in- 
dorser. Torrey v, Foss, 40 Maine, 74. 

If the drawer provide the acceptor of a bill for his accommodation w'ith funds to meet 
payment, fid cannot revoke such designation of the funds. Yates v, Hoppe, 9 M. G.&S. 
641. Tl»e botidjide holder of a bill cannot be prejudiced in his rights, according to the 
terras of the instrument, by the knowledge that the acceptor or maker is surety, without 
a specific agreemeut to treat the acceptor or maker as surety. Mauley v. Boycq^, 18 Eng. 
L&Eq. 861. 
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that of the firet indorser, (a) Though a bill payable to 
* 115 a fictitions * payee be strictly void, yet, if the fact 

known to the acceptor, he may be sued by an innocent 
indorsee, equally as upon a note payable to bearer. (!i) And if 
the holder of a bank*bill cuts it into two parts, for the sole pur- 
pose of tr^smitting it by mail with greater safety, this does 
not affect his rights upon the bill, and he may recover upon the 
production of only one of the parts, provided he shows that he 
is owner of the whole, end accounts for the absence of the other 
part. The parts of a divided bank-bill are not ^separately ne- 
gotiable. (c) 


(rt) SiiTimontls r. Psirminter, 1 Wils. Rep. 185. Dinfjwnll v. T)iinstcr, Done. Rc]>. 
247. Smith r. ("Iiestcr, 1 Term Rep. IVntum v. Pocock, 5 Taunt. Ri‘]>. 192. 

Farqiihar v. StnulKjy, 2 Carr. & Payne’s N. P. Rop. 497. Lariihert it. Siliidford, 2 
Bluckr. Itui. R.i‘|i. 137. 

(h) (lihson V. Miriet, 1 11. lllack.s. Rop. .509. S. C. 3 Term Rep. 481. 

(r) Patton >. R ink of S. C. 2 Nort& M’Oord, 464. Martin v. United States Bank, 
4 Wash. Cir. Hop. 2,53. United States Bank o. Sill, 5 (kmn. Hop. Farmers' 
Bank «. Reynolds, 4 Randolph, 18C. Bullet i>. Bank of Pounsylvania, 2 Wa.^li. Cir. 
Rep. 172. Hinsdale v. Bank of Oranpe, 6 Wendell, 378. Omha. Mayor s. Johnson, 
3 Campb. R. ,324. Tlie owner of the two p,Trts of a note eiit in two for transmission, 
was allowetl to recover in equity the whole Hirionnt, upon produeinfj: one half part, 
and showing tlic^other lost, and offenri}»: an indemnity. Allen & WyeofT v. State 
Bank, 1 Dev. & B. Kq. Cas. 1. See Story on Promissory Notes, ^ 111, where the 
confiietiii^ authorities on this point are noted. In Scotland, a very .summary remedy 
is given to the holder of hills of exchange and jiromissory notes, protested for non- 
payment, by allowing the protest to be recorded under an implied consent of the 
debtor. This authorizes a decree by consent, called a decree of registration, and a 
summary execution. 1 Bell’s Com. 4, 387. If a negotiable bill be lost, the acceptor 
or indorser is not hound at law- to pay without the production of the bill, even though 
an indemnity be offered. He is entitled to the actual possession of the bill for his own 
security.^ This rule applies equally to tlie case of promissory notes. But the tender 
of a Hiiilicicnt indemnity would ennhle the holder to recover in equity. Hansard u. 
Robinson, i.Barn. & Cress. 90. Macartney r. Graham. 2 Sim. R. 28,5. Davis v. 
Dodd, 4 Taunton, 602. 4 Prij^c Exch. R. 176. Smith Rockwell, 2 Hill's N. Y. 
B. 482. Sfnith v. Walker, 1 Smedes & Marshall, Mis-s. Ch. K. 4,32. Story on Bills, 
§ 449. Story on Promissory Notes, §§ 108, 445, d seq. The same necessity of indem- 
nity is reipiired by the French law, in the case of a lost or missing bill. Code do 


1 It was hehl, in a late English case, that a payee could not maintain an action against 
the acceptor where the bill w'ns lost, thoiigb it was not traii-sfernble by delivery, and had 
not been indorsed. Rtimnz v. Crowe, 1 Exclieq. R. 167. By giving an indemnity, such 
recovery may be had in Mass. Fales v. Russell, 16 Pick. B. 315. And in Connecticut, 
Swift V. Stevejis, 8 Conn. K. 431. And in New York, by statute, 2 Rev. St. p. 406, secs. 
75, 76. So ill Ohio, Thayer v. King, 15 Ohio K. 242. 
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(8.) Of the measure pf damages. 

The engagement of the drawer and indorser of every bill is, 
that it shall be paid at the proper time and place ; and if it be 
not, the hdlder is entitled to indemnity for the loss arising from 
this breach of contract. The general law-merchant of Europe^ 
authorizes the holder of a protested bill immediately to redraw 
from the place where the bill was payable, and in the same 
^lirect or circuitous way, as the case may be or require, on the 
drawer or indorser, in order to reimbursjp himself for tlie prin- 
cipal of the bill protested, the contingent expenses attending it, 
and the new exchange Mrhich he pays. His indemnity requires 
him to draw for such an amount as will make good the face of 
the bill, together with interest from the time it ought to have 
been paid, and the necessary charges of protest, postage, and 
broker’s commission, and the current rate of exchange at 
the place where the bill was to be demanded or * payable, * 116 
on the place where it was drawn or negotiated. The law 
does not insist upon an actual redrawing, but it enables the 
holder to recover what would be the price of another new bill, 
at the place where the bill was dishonored, or the loss on the 
reexchange ; and this it does by giving him the face of the pro- 
tested bill, with interest according to the law of the place where 
the bill was drawn, and the necessary expenses, including tbe 
amount or price of the recxchange. {a) But the indorser of a 
bill is not entitled to recover of the drawer the damages in- 
curred by the non-acceptance of the bill, unless he has paid 
them, or is liable to pay them. (6) Nor is the acceptor liable 
in ordinary cases for the extra charges on the recxchange. He 


Com. art. 151, 152. Mr. Justice Story shows the diversity of opinion in the United 
States, in the courts of law, ns to the remedy at law on a lost note, but the woijjht of 
authority is in favor of the exclusive remedy in equity. 

(a) M(?llisli w. Simeon, 2 II. Blacks. R. 378. De Tastet v. Baring, 11 Bast’s Rep. 
265. Parsons, Ch? J., in Grimshaw v. Bender, 6 Mass. Rep. 157. Code dc Com- 
merce, b. 1, tit. 3,||^rt. 177, 186. • Pardessus, Droit Com. t. ii. art. 437. Van Lecu- 
wen's Commentaries, 440. Story on Bills, §§ 400-404. The price of l•eci^'changc by 
the purchase of a new bill v^ould sometimes render the damages enormous, as fifty 
per cent, or two hundred per cent. 2 H. Blacks. 378. 3 B. & Puller, 33.5. 

(h) Kingston v. Wilson, 4 Wash. Cir. Rep. 310. Taney, Ch. J., in the case of the 
Bank of the United States v. The United States, 2 How. U. S. 764, 76.5, 767, S. I*. 
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is only chargeable for the sum specified in the bill, with interest 
according to the rate established at the place of payment. The 
claim for the reexchange is against the drawer, who undertakes 
to indemnify the holder if the bill be not paid, and the reex- 
change is the purchase of a new bill on the country where the 
drafA^er of the protested bill lives, (a) 

In this country a different practice from that of retxchange 
was introduced while we were English colonies, and it has con- 
tinued to this day. O^'r usages on this sul>ject form an excep- 
tion to the commercial law of Europe, and the established rates 
of damages fixed by usage or by statute in lieu of reexchange, 
prevent the necessity and difficulty of proving the price of reex- 
change. They avoid the 11 uct nations of exchange, and the oc- 
casional rigor of the law-merchant. 

In New York, the rule had uniformly been, to allow twenty 
per cent, damages on the return of foreign bills protc.*sted f6r 
non-acceptance or non-payment ; and the damages were com- 
puted on the principal sum, with interest^ on the aggregate 
amount of the bill and damages, from the time that notice of 
the protest was duly given to the drawer or indorser. The 
mercantile usage was, to consider the twenty per cent, an in,- 
dcmnrty for consequential damages, and to require the bill 
*117 *to be paid at the rate of exchange at the time of return, 
or a new bill to be furnished upon the same principles. 
But the Supreme Court (b) considered the twenty per cent, to 
be in lieu of damages in case of recxchange, and the demand, 
with that allowance, was to be settled at the par of exchange. 
This doctrine was overturned by the Court of Errors, (c) and 


(a) Woolsoy Orawford, 2 Campb.44r>. Napier v, Schneider, 12 East, 420. Sibc- 
loy V. Tutt, MoMul lari's S. C. Eq. Rep. 320. In France, the (daim for the reex- 
chaii'xe is deemed {rood a<ruinst the acceptor. Potiiier, Traite du Con. do Chan{re, 
No. 1 17. See Siory on IJills, § 398, n. Each successive party to a bill is liable for 
damages on its dishonor, according to the law of the place where his contract was 
made ; the drawer, according to the law of the place where he dreyr the hill, and each 
indorsor, acotinling to flic law of the place of their rc^spective indomements ; for each 
indorsement is a new con tract. Story on Bills, ^ 1.53.^ 

(/>) Hendricks r. Franklin, 4 Johns. Rep. 119. Weldon t\ Buck, Ibid. 144. 

(c) Graves r. I)a.sh, 12 Johns. Rep. 17. • 


1 Gibbs V, Fremont, 20 Eng. L. & Eq. 666. 
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the bolder was held to be entitled to recover, not only the twenty 
per cent, damages, together with* interest and charges, but also 
the amount of the bill liquidated by the rate of exchange, or 
price of bills on England, or other place of demand in Europe, 
at the time of the return of the dishonored bill, and notice to 
the party to be charged ; and this rule was subsequently fol- 
lowed in the courts of law. (a) 


(a) Denston v. Henderson, 13 Johns. Hep. 322. The genenil rule, independent of 
the statute, is, that damages on protested hills are governed by the /c.t /ot'i roulnictuSf 
and consequently tlie drawer is responsible for damages according to the law of the 
place where the bill is drawn, and the indorsers ac<‘ording to the law of the jdacc 
where their respective indorsements were made. See /«/}•«, vol. ii. 4fi0. 'I'he proper 
rule, in cases of debts payable in a foreign country — in England, for instance, and 
sued in the United States — is to allow that sum in the currency of the country which 
approximat»‘S most nearly to the amount to which the party is entitled in the country 
where the debt is payable, and calculated by the real or established, and not by the 
nominal pur of exchange. Mr. Justice Story (Story on Bills, § 150) says that for 
ordinary commercial purposes, the par of exchange between England and America is 
to estimate the pound sterling at four dollars and forty-four cents. This is the legal 
rule; but for revenue purposes, by the Act of Congress of July 27, 1842, c. (10, it was 
declared, that in all payments by or to the treasury, whether made in the United 
States or in foreign eountries, where it bceomes necessary to compute the value of the 
pound sterling, it should be deemed ecpial to four dollars and eighty-four (icnts ; and 
that the same, rule should be applied in appraising mereliandisc im|)ortcd, where 
the value is by invoice in pounds sterling. The creditor is entitled to have an 
amount equal to w'hat he must pay, in order to remtf the debt to the place where it was 
payable. He ought to have just as much allowed him where he sues, as he t^oiild have 
Ijad if the contract had been duly performed. Tie ought to have the rate of exchange 
^ll6wed, if the exchange bo above par, and a proportionate dednetion made if the 
exchange be below par, in order to have his money replaced, in England, at exactly 
the same amount which he would have been entitled to receive in a suit there. 'Fin's 
is the imtfiifest equity and the Irettcr law df the ease. All advances of moiajy or 
property, and sales of goods, are to be accounted for, if there be no agreement to the 
contrary, at the place where they are made, or authorized to be made. Scott v. Bevan, 

2 Barn- & Adol. 78. Lord Eldon, in Cash v. Kennion, 11 Vescy, 316. Story on 
tlie Conflict of Laws, §§ 283-286. Smith v, Shaw, 2 Wash. Cir. Hep. 167. Grant r. 
Healey, U. S. Cir. C. Mass. May, 1839. 3 Sumner's B. 523. Consequa ?>. Panning, 

3 Johnson’s Ch. 11. 587, 610. S. C. 17 Johnson's K. 511. Weed v. Miller, 1 McLean’s 
Hep. 423. Story on Bills, § 151. Story on Promissory Notes, § 399, n. The cases 
of Martin v, Franklin, 4 Johns. Rep. 124, Scofield v. Day, 20 Ibid. 102, Adams v. 
Cordis, 8 Pick, Rep. -260, declared a contrary rule, and that a debt payable in Eng- 
land, and recovered in the courts of this country, was to be paid at tlie par, and not 
at the rate of exchange. But Jie weight of authority, if we connect the English and 
American cases together, as well as the justice of the point, is, however, in favor of 
the claim of a foreign creditor to.be paid at the rate of exchange. See su/tra, Smith 
w, Shaw, 2 Wash. C. C. Rep. and Grant v. Healey, 3 Sumner, and the other cases- 

VOL. HI. 15 
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The rate of damages on bills drawn and payable within the 
United States, or other parts" of North America, was, in 1819, 
regulated in New York by statute, (a) and the damages fixed at 
five, or seven and a half, or ten per cent., according to the dis- 
tance or situation of the place on which the bill was drawn. 
But by the new. revised statutes, which went into operation on 
the 1st of January, 1830, the damages on bills, foreign and 
inland, were made the subject of a more extensive regulation. 
They provide, (6) that upon bills drawn or negotiated within the 
state, upon any person, at any place within the six states east 
of New York, or in New Jersey, Pennsylvania, Ohio, Delaware, 
Maryland, Virginia, or the District of Columbia, the damages 
to be allowed and paid upon the usual protest for non-accept- 
ance or non-payment, to the holder of the bill, a purchaser 
thereof, or of some interest therein for a valuable consid- 
*118 eration, shall be * three per cent, upon tlie principal sum 
specified in the bill ; and upon any person at any place 
within the states of North Carolina, South Carolina, Georgia, 
Kentucky, and Tennessee, five per cent. ; and upon any person 
in any other state or territory of the United States, or at any 
other place on or adjacent to this continent, and north of the 
equator, of m any British or foreign possessions in the West 
Indies, or elsewhere in the Western Atlantic Ocean, or Europe, ' 
ten per cent. The damages arc to be in lieu of interest, charges 
of protest, and all other charges incurred previous to and at the 
time of giving notice of non-acceptance or non-payment. Bu# 
the holder will be entitled to demand and recover interest upon 
the aggregate amount of the principal sum specified in the bill. 


Upon this rule only can the creditor be put in the same situation as if the debtor had 
punetuully (.‘oin]>lied with his contract, and paid at the place where he had contracted 
to pay. The par oj exchange between two countries is the equivalence of a certain 
amount ot the currency -of the one in the currency of the other, supposing the cur- 
rency ot hoih to bo of the precise weight and purity fixed by their respective mints. 
M^CulIocli’s Com. Dictionary, tit. Par of Exchange. If not, if is the amount which 
the standard coin of cither country would pro«luco when coined at the mint of the 
other. By this rule, the par of exchange between England and the United States, 
taking the English sovereign of 1839 as a standard, S4 86.01, because it will pro- 
duce that amount at the mint. 

(a) Laws of New York, scss. 42, c. 34. 

(b) New York Revised Statiito.s, vol. i. 770, 771. 
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and the damages^ from the time of notice of the protest for non- 
acceptance, or notice of a demand and protest for non-payment. 
If the contents of the bill be expressed in the money of account 
of the United States, the amount due thereon, and the damages 
allowed for the non-payment, are to be ascertained and deter- 
mined, without reference to the rate of exchange existing be- 
tween New York and the place on which the bill is drawn. 
But if the contents of the bill be. expressed in the money of 
account or currency of any foreign country, then the amount 
due, exclusive of the damages, is to be^ ascertained and deter- 
mined by the rate of exchange, or the value of such foreign cur- 
rency, at the time of the demand of payment. 

The laws and usages of the other states vary essentially on 
the subject of damages on protested bills, (a) In some cases the 
regulations of states approximate to each other, while in others 
they are widely different. In some cases the law or rule is un- 
like, but the result is nearly similar ; while between other states 
the result varies from four and a half to fifteen per cent. 

In Massachusetts, the usage was to recover the amount of the 
protested bill, at the par of exchange and interest, as in Eng- 
land, from the time payment of the dishonored bill was de- 
manded of the drawee, and the charges of the protest, 
and ten per cent, damages in * lieu of the price of ex- 119 
change, (b) But this rule was changed, by statute, in 
1825, and now, by the revised code of 1835 and 1837 ; and bills 
drawn or indorsed in that state, and payable without the limits 
of the United States, and duly protested for non-accef}tance or 
non-payment, are now settled at the current rate of exchange 
and interest, and five per cent, damages; and if the bill be 
drawn upon any placci beyond the Cape of Good Hope, twenty 

(а) The general rule is, that the drawer of a bill is liable to the damages provided 
by the laws of the country in which it is drawn, and to np other. Astor Bcnn, 
Stuart's Lower Canada Rep. 69. This is the rule in Mississippi. Price v. Pago, 24 
Miss. (3 Jones,) 6.'5. ‘Page v. Page, Id. 594. Bouldin u. Page, Id. 595. But this 
must be taken with some explanatioi) : for the holder of a foreign bill, protested for 
non-ueceptance or non-payment, is entitled by the law-merchant to the settled rule of 
damages, (when none other is, agreed to,) on reexchangc at the place whore the bill 
was dishonored. Vide supra, 115, 116, and Bank of U. S. v, Daniel, 12 Peters's S. 
C. Rep. 33, 54. 

(б) Grtmshaw v. Bender, 6 Mass. Rep. 157. 
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per cent damages. The rate of damages in Massachusetts, on 
inland bills, payable out of the state, and drawn or indorsed 
within the state, and duly protested for non-acceptance or non- 
payment, is two per cent in addition to the contents of the bill, 
with interest and costs, if payable in any other New England 
shite or New York; and three per cent if payable in New 
Jersey, Pennsylvania, Delaware, and Maryland; and four per 
cent if payable in Virginia, District of Columbia, North Caro- 
lina, South Carolina, tor Georgia ; and five per cent if payable 
in any other of the Unyied States or the territories thereof. 

In Rhode Island, the rule formerly was, according to the re- 
vised code in 1776, on bills returned from beyond sea, protested 
for non-acceptance or non-payment, ten per cent, damages, be- 
sides intefest and costs. 

The rule of damages in Connecticut, on bills returned pro- 
tested, and drawn on any person in New York, is two per cent, 
upon tlie principal sum specified in the bill ; on New Hamp- 
shire, Vermont, Maine, Massachusetts, Rhode Island, New York, 
(city of New York excepted,) New Jersey, Pennsylvania, Dela- 
ware, Maryland, Virginia, or territory of Columbia, three per 
cent, ; on North Carolina, South Carolina, Ohio, or Georgia, 
five per cent.. ; on any other part of the United States, eight per 
cent, upon such principal sum, and to be in lieu of interest and 
all other charges, and without any reference to the rate of ex- 
change. [a) 

In Pennsylvania, the rule, for a century past, was twenty per 
cent, damages in lieu of rc’exchange ; but by statute, in 1821, 
five per cent, damages were allowed upon bills drawn upon any 
person in any other of the United States, except Louisiana ; if 
on Louisiana, or any other part of North America, except the 
Northwest Coast and Mexico, ten per cent. ; if on Mexico, the 
Spanish Main, or the islands on the coast of Africa, fifteen per 
cent.; and twenty per cent, upon protested bills on Europe, 
and twenty-five per cent, upon other foreign bills, in. lieu of all 
charges, except the protest, and th^ amount of the bill is to 
be ascertained and determined at the rate of exchange. 

In Maryland, the rule by statute in 1785, is fifteen per cent 


(a) Statutes of Conneoticat, 1838, 477. 
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damages, and the amount of the bill ascertained at the current 
rate of exchange, or the rate requisite to purchase a good bill 
of the same time of payment upon the same place. 

In Virginia and South Carolina, the damages, by statute, are 
fifteen per cent, (a) 

In North Carolina, by statute, in 1838, and revised in 1887, 
damages on protested bills, drawn or indorsed in that state, and 
payable in any other part of the United States, except Louisiana, 
are six per cent. ; ^ payable in any othe^^ part of North Amer- 
ica, ex(;ept the Northwest Coast of America, or in the West 
India Islands, ten jier cent. ; payable in South America, the 
African Islands or Europe, fifteen per cent. ; and payable else- 
where. twenty per cent. 

The damages in Georgia, by statute, in 1827, on Bills drawn 
on a person in another state, and protested for non-payment, 
are five per cent. ; and on foreign bills protested for non-pay- 
ment, are ten per cent, together with the usual expenses and 
interest, and the principal is to be settled at the current rate of 
exchange. (6) 

The damages on bills drawn in the state of Alabam#, on 
any person resident within the state, are ten per cent. ; and on 
any person out of it, and within the United States, are fifteen 
per cent. ; and on persons out of the United States, twenty per 
cent, on the sum drawn for, together with incidental charges 
and interest, (c) 

In Louisiana, in 1838, the rate of damages upon the protest 


(a) Revised Statutes of Virginia, edit. 1814, vol. i. 158. 

(b) See Griffith’s Law Register, passim, under the head of “bills of exchange and 
promissory notes.'’ Revised Laws of Illinois, 1833. Prince's Dig. of Statutes of 
Georgia, 1837, 2d edit. 454, 402. Revised Statutes of Indiana, 1838. And see Report 
of Mr. Vorplanck, from the select committee in the House of Representatives of the 
Congress of the United States, on the subject of foreign bills, made March 22d, 1826. 
American Jurist, No. 4, vol. ii. 398. Ibid. No. 6, 398. Morebants' Magazine, New 
York, September, l841, 265. 

(c) Aikin's Alabama Dig. 2d edit>328. 


1 By Act of 1840, damages on protested bills dniwn or indorsed in the state and payable 
elsewhere in the United States or in the territories, are three per cent, on the princij):ii 
sum. Rev. Code of N. C. 1864, ch. 18, § 8. . 

15 * 
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for non-acceptance or non-payment of bills of exchange drawn 
on and payable in foreign countries, was declared by statute to 
be ten per cent. ; and in any other state in the United States, 
five per cent,, together with interest on the aggregate amount 
of principal and damages. On protested bills, drawn and pay- 
aWe within the United States, the damages include all charges, 
such as premiums and expenses, and interest on those damages, 
but nothing for the difference in exchange, (a) 

The damages in Tetinessee, by statute, in 1827, on protested 
bills, over and above the principal sum, and charges of protest, 
and interest on the principal sum, damages and charge of pro- 
test from the time of notice, are three per cent, on the principal 
sum, if the bill be drawn upon any person in the United States ; 
and fifteen per cent, if upon any person in any otlier jfface or 
state in North America bordering on the Gulf of Mexico, 
* 120 or in the West Indies ; and twenty per cent. *if upon a 
person in any other part of the world. These damages 
<are in lieu of interest, and all other charges, except tlie charges 
•of protest, to the time of notice of the protest and demand of 
.payitfent.^ 

In Kentucky, the damages on foreign bills protested for non- 
acceptance or non-payment are ten per cent, (b) 

In Mississippi, the damages on inland bills within the state 
protested for non-payment, are five per cent. ; if drawn on any 
person resident out of the United States, ten per cent. ; no 
damages on protested bills drawn on a sister state, (c) 

In Missouri, the damages on bills of exchange drawn or ne- 
;gotiated within the state, and protested for non-acceptance or 


(a) Rohm V. ^omra. Bank, 13 La. licp. 528. 

(/>) There have been conllictinjr doeisions in Kentucky, under their Act of 1 798, as 
to the clniractcr of the bills to whitdi tlie ten per cent, damages applied ; and the 
Supreme Court of the United States, in the case of the Bank of the U. S. v. Daniel, 
12 Peterses Rep. 33, 53, felt itself bound reluctantly to follow t|ie narrowest of the 
‘decisions. 

(c) Digest of the Laws of Mis.sissipj>i, edit. 1837, 834. Sadler v. Murrah, 3 How- 
ard, 195. Act of Mis-sissippi, 1837. 


1 The mere fact that a bill is payable in another state does not bring it within the stat- 
lute. Cox V, Bank of Tennessee, 3 Sueed, (Teun.) 140. 
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non-payment, as against the drawer and indorser, are four 
per cent, on the principal sum ; if drawn on any person out of 
the state, but within the United States, ten per cent. ; if 
out of the United States, twenty per cent.; the same rate 
of damages as against the acceptor on non-payment, 

The damages in Indiana and Illinois on foreign bills are^en 
per cent. ; and on bills drawn on any person out of the state, 
and within the United States, are five per cent., in addition to 
the cost and charges. 

In Ohio, the damages on protested bills drawn on persons 
residing within the United States, but not in Ohio, are six per 
cent. ; and if out of the United States, twelve per cent, over and 
above the principal and interest of the bill, (b)'^ 

The inconvenience of a want of uniformity in 1:he rule of 
damages in the laws of the several states is very great, and has 
been strongly felt. Tlie mischiefs to commerce, and perplexity 
to our. merchants, resulting from such discordant and shifting 
regulations, have been ably, justly, and frequently urged upon 
the consideration of Congress ; and the right of Congress to reg- 
ulate, by some uniform rule, the rate and rule of recovery of 
damages upon protested foreign bills, or bills drawn in one state 
upon another, under the power in the constitution “ to regulate 
commerce with foreign nations, and among the several states ; ” 
and the expediency of the exercise of that right have been well, 
and, I think, conclusively shown, in the official documents 
which have been prepared on that subject, (c) 


(a) Revised Statutes of Missouri, 1835, 98. 

{i) Statutes of Ohio, 1831. 

(r) See the Report of Mr. Verplanck, from the select oommitfte already referred to, 


1 In Missouri, on a bare certificate of deposit, judgment can bo rendered oidy for the 
sum due; damages for dishonor are not allowed. Sawyer v. Page, 24 Missouri, (3 Jones,} 
696. 

2 In Delaware, dtAnages on prote.sted bills drawn on persons beyond seas arc twenty 

per cent, on- the contents of such bjlls. Rev. Stat. of Del. 1852, tit. 9, ch. 63. In Cali- 
fornia, the damages on protested bills, if drawn on persons in any of the United States 
east of the Rocky Mountains, are fifteen per cent, on principal sum; if drawn on per- 
sons in Europe, twenty per eef^t.; such damages to be in lieu of interest and of all charges 
inoorred before or at tin? time of giving notice; but the holder may have interest upon the 
aoiount of principal and damages from the time of notice and of demand; the rate of ex- 
change to be that of the time of demand. Statutes of Cal. 1860, ch. 100, 12-17. 
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* 121 * (9.) Of mercantile guaranties. 

A guaranty, in its enlarged sense, is a promise to an- 
swer for the payment of some debt, or the performance of some 
duty, in the case of the failure of another person, who, in the 
first instance, is liable. As this engagement is a common one 
in mercantile transactions, and analogous, in many respects, to 
that of indorser of negotiable paper, a few remarks concerning 
its creation and validity will not be altogether inapplicable to 
the subject, (a) 

In Pillans v. Van Mierop^ {b) it was held, that a note of guar- 
anty, being in writing, and in a mercantile case, came within 
the reason of a bill or note, and did not require a consideration 
to appear upon the face of it. But there was a sufficient ap- 
parent consideration in that case, and the dicta of the judges 
were afterwards considered as erroneous, in Rami v. Hughes^ 
before the House of Lords, (c) The doctrine in the latter case 
was, that all contracts, if merely in writing, and not specialties, 
were to be considered as parol contracts, and a consideration 
must be proved. 

The English statute of frauds, (r/) which has been adopted 
throughout this country, requires, that, ‘^upon any special 
promise to answer for the debt, defixult, or miscarriage of an- 
other person, the agreement, or some memorandum or note 
thereof, must be in writing, and signed by the party to be 
charged therewith, or some other person thereunto by him law- 
fully authorized.” An agreement to become a guarantor or 
surety, for another’s engagement, is within the statute ; and if it 


and the Report of a Committee of the Cham!)cr of Commerce of New York, in Feb- 
ruary, 1828. In that^aKt doenmciit, the Committee of the Chamber of Commerce 
approve of the principle of damages on foreign bills returned under protest, and they 
state that the practice of rcexchanges, which are so easily made between the great 
capitals of Europe, does not exist between Europe and the United States ; nor do our 
business operations require them ; and, until some safe and satisfactory substitute is 
established, the usage, in this country, of allowing damages on protested bills, ought 
to be continued. ^ 

(а) The cliaracter of letters of guaranty as comRiercial instruments, and the liberal 
manner in which they are dealt with by the courts, are stated by Mr. Justice Story, in 
Lawrence e. McCalmont, 2 Howard^s K. 426. 

(б) 3 Burr. Rop. 1663. 

(c) 7 Brown’s P. C. 550. 

\d] 29 Charles II. c. 3, sec. 4. 
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be a guaranty for the subsisting debt or engagement of another 
person, not only the engagement, but the consideration for it, 
must appear in the writing. The word agreement, in tiie statute, 
includes thte consideration for the promise, as well as the 
promise itself, for without a consideration * there is no * 122 
valid agreement. This was the decision in the case of • * 

Wainv. Warlters;{a) and though that decision has been fre- 
quently questioned, (b) it has since received the decided appro- 
bation of the courts of law ; (c) and ^hc Ch. J. of the C. B. 
observed, that he should have so decided if he had never heard 
of the case of Wain v. Warlters, The English construction of 
the statute of frauds has been adopted in New York and South 
Carolina, and rejected in several other states, (d) The decisions 
have all turned upon the face of the word agreement ; and where, 
by statute, the word promise has been introduced, by requiring 
the promise or agreement to be in writing, as in Virginia, Ten- 
nessee, and Mississi|)pi, the construction has not been so strict, 
and the consideration of the promise need not be in writing, {e) 


(a) 5 East’s llcp. 10. 

(h) See Ex park Miiict, 14 Vcs. Uep. 190 ; Ex parte Oardom, 15 Ibid. 286. 

(<•) Saunders v. Wakefield, 4 Burii. & Aid. 595. Jenkins v. Keynolds, 3 Brod. & 
Bing. 14. Morlcy v. Boothby, 3 Bing. Kcp. 107. Newbury v. Armstrong, 6 Bing. 

201 . ’ 

(J) Sears Brink, 3 Jolins. Rep. 210. Leonard v. Vredenburgh, 8 Ibid. 29. 2 
Nott & M’Cord, 372, note. •Packard v. Richardson, 17 Mass. Rep. 124. Levy v, 
Merrill, 4 Greenlcaf ’s Rep. 180. 8. P. Ibid. 387. Sage v. Wilcox, 6 Conn. Rep. 81. 

Miller v. Irvine, 1 llev. & B., N, C. Rep. 103. The point was extensively discussed 
in this last case ; and the niiy<»rity of the court, under tlie Act of I si 9, which followed 
the English statute of frauds, Iield, that it was not requisite under that statute that the 
consideration of the coiuraet should bo set forth in the written memorandum of it, and 
that the consideration might be .shown by parol proof. The N. Y. Revised Statutes, 
vol. ii. 135, require the special promise to answer for the debt, default, or miscarriage 
of another person, to be in writing, and the consideration^ as well as the agreement, to 
be expressed. 

(c) Marshall, Ch. J., 5 Cranch’s Rep. 151, 152. Taylor v. Ross, 3 Yerger, 330. 
Wren v. Pearce, 4 Smedes & Marshall, 91. The decisions in South Carolina have 
changed, and the latest doctrine overrules the case of Wain v. Warlters, and the writ- 
ten agreement need not contain the consideration, (Fyler v. Givens, 3 11111*8 S. C. Rep. 
48,) and if it was required, the words value received were held to imply it sufficiently. 
Woodward r. Pickett, 1 Dudley’s S. C. Law and Equity Reports, 30. So it is now 
held New York, that in a promise to pay for the debt, default, or miscarriage of 


1 See Powers v. Fowler, SO Eng. L. & £q. 225. 
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Where the guaranty or promise, though collateral to the prin- 
cipal contract, is made at the same time with the principal con- 
tract, and becomes an essential ground of the credit given to 
the principal debtor, the whole is one original and entire Irans- 
action, and the consideration extends to and sustains the 
‘proijiise of the principal debtor, and also of the guarantor.^ No 


another, the words vnluf. received is a sufficient expression of the consideration, l^oug- 
lass V, Howland, 24 We«idolPs Watson v. M’ljJircii, 19 Ihid. 557. The prin- 

ciple is, that the consideration must clearly appear upon the guaranty itself, either 
by express statement, or hy necessary implication, or just inference from the language 
used. The English courts have latterly very much weakened the authority of the case 
of Waiin r. Warlters, and they have been disinclined to take the rule vci*y stricily, and 
have considered many loose expressions, as implying a consideration on the faec of 
the instrument. Newbury v, Armstrong, supra. Davis v. Wilkinson, 2 Per. & D. 
256. The weight of American authority does not coincide with the rule. See How 
V. Keinball, 2 McLean’s Kcp. 103. 


1 Hence, where A., by a letter of cre<lit, agreed to accept and pay the drafts of B., and (?., 
at the same time wrote at the foot of the letter, “ I agree to guiiraiiLcc a duo acceptance 
and payment,” &c. ; held, that the letter and guaranty might be read together, and that 
the con.sideration sullicieiitly ai)pearcd to satisfy the statute of frauds. Unit)u Bank v. 
Coster, 3 Coinst. K. 203. Staats v, Howlett, 4 Deiiio’s K. 559. Benedict r. Slierill, Hill 
& Deiiio, (N. Y.) 219. 

Where the terras *of tlie guaranty may express either a past or conciiiTent jurisdiction, 
ns the former construction would render it void uiuUjr the statute of frauds, tlie latter will 
be adopted. Steele t\ Hoe, 14 Q. B. 431. Edwards v. Jevous, 8 M. G. & S. 430. 

Where A. took up his note v^diich B, held, and transferred to B. the note of a third pesrson, 
and guaranteed its payment, it was held that the agreement, though in Jbi-m a promise to 
pay the debt of another, was in subglauce a contract to pay the giuiranlor’s own debt^ in a 
particular way^ not within the statute of frauds, and valid wMtliout any consideration 
expressed. Brown c. Curtiss, 2 Coin.st. R. 225. Gilligluin r. Jioardman, 20 Maine R. 79. 

Two other cases upon this already ]>erplexed subject of guaranties, as aff'ectfjd by the 
statute of frauds, have been recently much discussed in the courts of New York, and a 
very remarkable contrariety of opinion was found to exist. 

In the earlier of those cases, (Manrow v, Durham, 3 Hill, R. 684,) a preexisting note was 
transferred by the payee for a valuable consideration, on which, contemporaneously with 
the transfer, the payee and another indorsed the following guaranty: “ We guarantee the 
payment of the within notcj.” The majority of the Supreme Court held the guaranty to 
be ill effect a promissory note, importing a consideration, and not within the statute of 
frauds. The minority of the court considered the guaranty a collater^il undertaking, and 
void within the statute of frauds, for the want of a consideration in writing. 

Ill the other case, (Hall v. Farmer, f> Denio^s R. 484,) perhaps the same point was in- 
volved. (See the opinion of the majoritj’’ of the court, 2 (yomst. R. 567.) A note was made 
by debtors payable to the order of a third person, to be traxisferred in payment of a pre- 
existing debt, and, at the time of the making and transfer, the third person to whose order 
the note was made payable, indorsed upon it, ** We guarantee the payment of the within.” 
The Supreme Court were unanimous in the opinion, that the undertaking of the guarati- 
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other consideration need be shown than that for the original agree- 
ment, upon which the whole debt rested, and that may be shown 
by parol proof, as not being within the statute, (a) If, 
however, the guaranty be of a previously existing * debt * 123 
of another, a consideration is necessary to be shown, and 
that must appear in writing, as part of the collateral undertak- 
ing; for the consideration for the original debt will not attach 
to this subsequent promise ; and to such a case the doctrine in 
Wain V. Warllers applies, (b) But -if Jihe promise to pay the 
debt of another arises out of some new and original considera- 
tion of benefit or harm moving between the newly contracted 
parties, it is then n^t a case within the statute, (c) 

There are no such words in the statute of frauds as original 


(a) Leonard w. Vreclcnlmrj^h, 8 Johns. Rep. 29. D'Wolf if. Kalaud, 1 Teters’s 
Ilf.p. 470. The doctrine in 8 Johns. Rep. is confirmed in 11 Ihid. 221, and 13 Ihid. 
175 ; and in retcrs’.s Rop. the doctrine is said to be founded in good sense and con- 
venience. 

(?>) Manrow i.\ Durham, 3 Hill, .584. The words ifa/ue received have been held to 
he a sullicicnt expression of consideration in a guaranty. Watson v. M’Lnren, 19 
Wendell, 557. But Ibis appears to reduce the statute retjuisition of the setting forth 
a consideration to a mere formality.* 

(r) lieoiiard u. Vredenburgh, 8 Johns. Rep. 29. Bailey v. Freeman, 11 Ibid. 221. 
Hunt iJ. Adams, 5 Mass. Rep. 358. Williams v. liCper, 3 Burr. Rep. 1888. Atkin- 
son V. Carter, 2 Chitty’s Rep. 403. Clark o. Small, fi Yerger’s Tenn. Rep. 418. 


tors in tliis case was collateral and void within tlie statute, because the consideration was 
not expressed in writing. 

When the former of these cases came before the Court of Appeals, (2 Goinst. R. 633,) 
the court were nearly equally divided, and there being no legal majority for a reversal, the 
decision of the Siif»reuie Court was affirmed. Subsequently, the other case came before 
tlie Court of Ajqjcals, (2 Coinst. K. 653,) and for the like reasons the decision of the 
Supreme C(»urt in that case also was affirmed. 

But the lendency of the New York courts would now seem to be in favor of the doctrine 
of the minority of the court in Manrow v. Durham, gu/fra, that a contemporaneous guar- 
anty, wliether indorsed on the note or put upon a separate paper, is a distinct collateral 
undertaking within the stsitute of frauds, and must, therefore, have a con.sideration ex- 
pressed in writing. Weed r. Clark, 4 Saiidf. 31. Spicer v. Norton, 18 Barb. 642. Brews- 
ter V. Silence, 1 1 Bjvrb. 144. S. C. 4 Seld. 207. See Moore v. Cross, 19 Law Rep. 671. 

In Rice r. Hathaway, 18 111. 648, it was held, that the consideration of a note will sup- 
port a giifli’HMty, if made at the sam<^ time. 

1 Day V. Klmoi-e, 4 Wise. 190. Cooper v. Dedrick, 22 Barb. 616. If guaranty be under 
seal, aiui expressed to be in consideration of one dollar paid, it is good, though the dollar 
was not in fact paid. Childs v. Barnnm, 11 Barb. R. 14. So, if the consideration appear 
in one of two contemporaneous instruments relating to the same subject, they may be 
read together. Hanford v, Rogers, 11 Barb. R. 18. 
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and collateral. The promise referred to is to answer for the 
debt or default of another. The term debt implies ttiat the lia- 
bility of the principal had been precedently incurred; but a 
default may arise upon an executory contract ; and a' promise to 
pay for goods to be furnished to another, is a collateral promise 
to pay on the other’s default, provided the credit was in the first 
instance given solely to the other. If the whole credit be not 
given to the person who comes in to answer for another, his 
undertaking is collateral,, and must be in writing, (a) If the 
original debt remains a subsisting debi, a promise by a third 
person to pay it, in consideration of forbearance, is a collateral 
promise. (/>) 

After a valid guaranty has been made, the rights of the 
parties, in the relative character of principal and surety, aflbrd 
an interesting subject of inquiry,^ and the doctrine in the case of 


(rt) Lclaiid V. Creyon, 1 M’Cord, 100. 

(/>) Watson V. Uandall, 20 Wcndi’ll, 201. 


1 In Now York, if a third person, nt the time of ji transfer of a note, write his name 
upon the bnok, he (Min bn hold linblo ns an imhrser mhf. Spies v. Gilmore, 1 Comst R. 
321. Kllis 1 ). IJro\\tn, (J Thirb. S. 0. U. 282. Cottrell v. Conklin, 4 Duer, 4r>. JJnt if under 
similnr civciimsti*nccs n third person ynaravJveH the pnymciit of n note, he is not liable, iia 
an indorser, but, itseems, ns guarantor only, thoii.£jli tlie doci.sious are conflicting. Brown 
V. Curtiss, 2 Gonist. 1?. 225, 226. In the first ense above mentioned, the person signing 
would, in Verrnoiit, be iijolnf vinkcr. Sylvester v. Downer, 20 Yt. (5 Waslib.) B. 355, and 
in Loiiisiiinn, a swee/r/. McGuire v. Bosworlli, 1 La. Ann. U. 24S. Penny v. Pnrlinm, Td. 
274. But s(^e Manice v. Duncan, 12 La. Ann, 715. So also in Georgia, by statute of 1826, 
he would be liable as Collins r. Everett, 4 Geo. IL 2r)(>. In Ohio, if the indorse- 

ment was contemporaneous with ilie making of the note, such indoiver will he liable as 
guarantor. Robinson v. Abell, 17 Ohio, R. 30. Greenougli r. Smead, 3 Ohio, (N. S.) 416. 
So in Illinois, Web.ster r. Cold), 17 Til. 459. In Missouri, by such indorsement, tli(^. indorser 
becomes joint promisor. Goode r. Jones, 9 Mi.s. 876. Lewis v. Tlarvoy, 18 Id. 74. So 
also in Massachusetts, Samson v. Tlioruton, 3 Met. R. 275. Wilson v. Foot, 11 Id. 285. 
So also in Maine, in New Hampshire, in South Carolina, in Mielrigan, in Indiana, and in 
Texas. Lowell i\ Gage, 38 Me. 35. Currier r. Follows, 7 I’ost. 366. Carpenter Oak.s, 
10 Rich. 17. Higgins r. Watson, 1 Mann. (Mich.) 428. Cecil r. Mix, G Port. (Iiid.) 478, 
Cook i\ Southwick, 9 Tex. 615. In Alabama, ho would be liable only as surety. The 
Branch Bank v. .James, 9 Ala. R. 949. In California, tlie liability o^ a guarantor on a 
promissory note is strictly tliat of an indorser. Pierce t\ Kennedy, 5 Cal. 138. 

The guarantor of the payment of a note is liable fot interest from the time of the default 
of the maker or acceptor. Ackerman v. Ehrensperger, 16 M. & W. R. 99. At least if he 
has received notice of such default. Washington Bank v. Slhurth-dT*, 4 Met. R. 30. 

A party assigning by indorsement a subscription paper for improvements in a street, 
becomes liable like an indorsor of a promissory note, and as guarantor of the genuineness 
of the names subscribed. So held iu Bischof v. Coficlt, 6 Ind. 23. 
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negotiable paper, as to demand and notice, has only a qualified 
appllcatiofi to the guarantor. Thus it has been held, that the 
guarantor of a note could be discharged by the laches of the 
holder, as by neglect to make demand of payment of the maker, 
and to give notice of non-payment to the guarantor, provided 
the maker vms solvent when the note fell due^ and became 
insolvent afterwards. The rule is not * so strict as in the * 124 
case of mere negotiable paper, and the neglect to give 
notice must have produced some loss prejudice to the guar- 
antor. (a) The indorser of negotiable paper is entitled to strict 
notice, but the guarantor is only entitled to notice when he may 
be prejudiced by the want of it. (h) And in the case of the 


(ft) A commercial guaranty is not a negotiable paper. See supra, vol. ii. .549, 
Bircklicad v. Brown, .5 Hill, ti.34. 

(h) Oxford Bank v. Haynes, 8 Pick. 423. Talbot v. Gay, 18 Pick. .5,34. The 
opinion of Duncan, J., in Gibbs v. Cannon, 9 Serg. & Rawlo, 202, is to the same 
point. Sec, also, Philips v. Asiliiig, 2 Taunton, 208 ; Warrington t*. Furbor, 8 East, 
242; UuHin, J., in Grice v. Kicks, 3 Dev. N. C. Rep. ,65 ; Wildes v. Savage, I Sto- 
ry*s Rep. 26. A guarantor not being a party to a promissory note, and who guaran- 
tees its payment if not paid at maturity, is not entitled to demand or notice of its 
dishonor. Walton i’, Muscall, 13 Meeson & Wclsby, 72, 452. Cooper v. Page, 24 
Maine R. 73.^ The cases are somewhat contradictory on this point ; but in Ircwis v, 
Brewster, 2 MefA'an’s Rrp. 21, and in Foot & Bowler v. Brown, Ib. 369, the cases 
were reviewed by Judge McLean ; the rule w'as considered as settled, that the guar- 
antor of a promissory note was entitled to notice of m)n*i)ayment by the drawer, unless 
the drawer was insolvent at the time the note became due, and the declaration must 
aver it. It was held, in K<lmondstoii v. Drake, 5 Peters's U. S. Rep. 624; Douglass 
V. Reynolds, 7 Peters’s U. S. Rep. 11.3; Adams v. Jones, 12 Peters, 207 ; Craft v. 
Ishain, 13 Conn. R. 28; Musscy v. Rayner, 22 Pick. R. 223; Lawson ?;. Townes, 2 
Ala. Rep. N. S. 373 ; Oaks v. Weller, 13 Vermont R. 106, and in Sollce & Warley 
w.Meugy, 1 Bailey’s S. C. Rep. 620, that the party giving a letter of guaranty has a 
right to know, by notice in a reasonable time, whether it is accepted or acted upon, 
and the amount of goods or credit given on the faith of it, and more especially if it 
be a continuing guaranty. Upon a guaranty for future advances, the party making 
the advances is bound to give notice to the guarantor of his acf*eptance thereof, unless 
the agreement to accept be contemporaneous with the guaranty. Wildes v. Savage, 
I Story’s R. 26. Lane v. Levillian, 4 Arkansas R. 76. Howe v. Nickels^ 22 Maine 
R. 175.^ In the ca'^e of a guaranty limited to a single transaction, the guarantor is 


1 This doctrine was laid down in most unqualified terms in Grover v. Hoppoch, 2 Dutch 
(N..).)191. 

2 .Walker v. Forbes, 25 Ala. 139. Bell v. Kellar, 13 B. Mon. 381. Lawton v. Maner 
0 Rich. Law, (S. C.) 335. An absolute present guaranty, complete in its terms, as a 

VOL. lU, 16 
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absolute guaranty of the act of another, afe of his promise to 
pay a debt, or perform a special agreement, the doctrine of no- 
tice applicable to negotiable paper does not apply. The guar- 
antor must inquire of his principal, or take notice of his default 
at his peril, unless notice be required by the contract of guar- 
anty,^ or there has been a negligence on the part of the holder. 


ontitlod to notice of the aclvi||pcc.or credit given under it, witliin a reasonable time; 
whereas, in the case of a continuing guaranty, in which a series of transactions is in 
contemplation, it will be sufficient to give notice of the amount for which the guaran- 
tor is responsible, within a reasonable time after the transactions are closed, and notice 
of each successive transaction as it arises need not be given .2 ReasonaI)le diligence to 
make demand, and, in case of non-payment, to give notice of non-payment, is required, 
in the case of the guaranty of a debt, or the guarantor will be discharged to the amount 
only of the loss or damage he may have sustained from the want of such demand and 
notice. Douglass v. Reynolds, supra. Bradley v. Cary, 8 Grccnleaf, ‘iH t, S. 1*. Ad- 
cock V. Fleming, 2 Dev. & Hattie, 225. 16 La. R. 543, S. On the other hand, 
the surety in a bond for the fidelity of a party for an indefinite period, cannot detcr- 
iniiio his liability at pleasure by giving notice; and ibis is the Knglish rule both at law 
and in e<]Uit.y. Calvert v, Gordon, 1 Manning & Ryl. Rep. 497. 2 Simons's Rep. 
253. 4 Russell, r)81. * 


guaranty that “the within-named .shall well perform Ujc within contract,*’ takes- effect 
a." soon as it is acted upon, without notice of aeceptauc *. Kright v. McKnight, 1 Sneed, 
(Tenn.) 158. As to what will be considered to amount to a notice of acceptance, sec 
Noyes r. Nichols, 2 Wma. (28 Vt.) IfiO. 

1 Bmwn V. Curtiss, 2 Comst. R. 225, Van Rennsselner v. Miller, Hill & Donfo, (N. Y.) 
237. But if the guaranty he tlmt the note is cffllecinfflei legal proceedings must be resorted 
to agaiii.st both maker and indorsers, before the guarantor Is liable. Loveland v. Shepard, 
2 Hill’s R. 139. Van Dorvoer V. Wright, 6 Barb. R. S. C. 547. See, also, Blanchard f?. 
Wood, 26 Maine R. 358; Day v. Klinore, 4 Wise. 190. And where the holder of a bond 
and mortgage a-ssigned the .same, and guaranteed “the collection of all sums of money 
unpaid upon said bond and mortgage,” and waived the asKignee’s exhausting his remedy 
upon the frm'tgape^ it was held, tliut the Rs.signee must yet proceed upon the bond^ before 
the liability of the guanmtor is fixed. Newell v. Fowler, 23 Barb. (N. Y.) 628. 

2 Lowe V. Beckwith, 14 B. Mon. (Ky.) 184. Cahuzac v. Samini, 29 Ala. 288. A general 
letter of credit authorizes any person to whom It may bo presented, to act upon the prop- 
osition therein contained; and the author of such letter will be liable to any person who 
makes advances upon it, though he has no notice of such advances. Union Bank v. Cos- 
ter, sttpra, Lowry v. Adams, 22 Vt. R. 160. As to what constitutes a general letter of 
credit, see Benedict r. Sherill, Hill & Deiilo, (N. Y.) 219. 

• Louisville M. Co. v. IVelsh, 10 How. U. S. 46T. Dunbar r. Brown, 4 McLean,. 166, 
Beebe 9. Dudley, 6 Fost. 249. See Farmers’ Bank v. Kerclieval, 2 Gibbs, (Mich.) 604. 
Insolvency of the principal debtor will excuse delay in*- proceeding again.st him, and 
notice of iion-pi\yment to the guarantor. Bnshford v. Shaw, 4 Ohio, (ft. S.) 263. Salem 
Manufacturing Co, v. Brewer, 4 Jones, Law, (N. C.) 429. And the notice must be positive 
and unconditional. Spencer v. Carter, 4 Jones, Law, (N. C.) 287. 
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and the guarantor has sustained damage to himself, (a) ’ Bat 
when the contract of a. guarantor or surety is duly ascertained 
and understood, by a fair and liberal construction of the instru* 
ment, the principle is well settled that the case must-be brought 
strictly within the terms of the guaranty,® and the liability of 


{a) Soraersall v. Barnchy, Cro. J. 287. Brookhank v. Taylor, lb. 685. Birk« v, 
Trippet, I Saund. II. 32. Allen v. Rightmcre, 20 Johnson’s R. 36G. Doujjbiss r. 
Howland, 24 Wendell, 35. Whitney v. Groot, Ib. 82. Breed v. Uillhouse, 7 Conn. 
R. 523. Thrasher v. Ely, 2 Sinedes & Marshairs ^ist. R. 139. A guaranty is not 
separately negotiable. It is a special contract, which can be enforced only by a party 
to it. Gibson, Ch. J., in M’Doal v. Yeomans, 8 Watts’s R. 361. Watson v. M ’Laron, 
19 Wendell, .557. S. C. 26 Wendell, 425. The guaranty is not negotiable so as to 
entitle an assignee to sue in Iris own name, unless it be written upon the note, or be 
on a separate paper attached to it. As to a guaranty on the face of a bill of exchange, 
not limited to any particular person, but to the payee or his order, or to hearer, Mr, 
Justice Story (Story on Bills, § 458,) thinks the better doctrine to be, fcliat it is, upon 
general principle.^, as well as upon the usage of the commercial world, a complete 
guaranty to every successive person who shall become the holder of the bill. Many 
of the authorities go so far as to maintain that the same doctrine applies to such a 
guaranty upon a separate paper. Adams a. Jones, 12 Peters’s R. 207. Walton a. 
Hudson, 3 Carr. & Payn<^ 163. Bradley v. Cary, 8 Greenleaf, 234. Verphinck, 
Senator, in M’Laren v. Watson, 26 Wendtdl, 425.” A surety, after being sued, and 
l)e/ore payment, may bring a suit for indemnity. So he may, if the debtor is in a state 
of insolvency, or if the delit has Ifecomc due and remains unpaid. These are statute 
and just jirovisions in the Louisiana Civil Code, art. 3036. See, also, ^ehb v. Pond, 
19 Wendell, 423, S. P. ; and by statute, in 1821, in Alabama, the surety may require 
the creditor to put his bond in suit forthwith, and proceed therein with duo diligence, 
and in default thereof, the surety will be discharged. So in Arkansas, by stature, the 
creditor must sue the principal debtor within thirty days after notice, or the surety 
will be exonerated. This is an alteration of the general rule, that a surety cannot re- 
quire the creditor to sue the principal debtor before resorting to him for payment. His 
remedy is to pay the debt, and take the creditor’s rights against the debtor by subro- 
gation. Griffing r. Caldwell, 1 Robinson’s La. R. 15, This is the settled English 
equity doctrine; and the coses of Pain v. Packard, 13 Johnson, 174, King v. Baldwin, 

1 7 Ib. 384. were evidently a departure from it, and they have been followed by some 
other of the American cases. 

1 Union Bank v. Coster, 3 Corast. R, 203. Farrow v. Respess, 11 Ired. 170. Woodstock 
Bank v. Downer, 1 Williams, B39. Yancey v. Brown, 3 Sneed, 89. Donley r. Camp, 22 
Ala. 659. McDougal v. Calel', 34 N. H. 684. Harris v. Fierce. 0 Ind. 162. 

2 Smith V. Moiitgcunery, 3 l ex. 199. Watriss v. Peirce, 1 Fogg, 660. If payment by a 
vendee be guaranteed, on condition that the vendee will give credit until a specified t ime, 
the guarantor will not be liable if a shorter credit be given, though the vendor did not 
require payment until the specified time. Valriith v. 'I'hoinpson, 2 Oomst. R. 186. 

® In Vermont, il seems that a guaranty is negotiable equally with the note upon which 
it is indorsed. Pwridge v. Davis, 20 Vt. R. 499. See, however, Tuttle ». Bartholomew, 12 
Met. 462; Taylor e. Biuney, 7 Mass. 479; Ten Eyck v. Brown, 4 Chaud. 161; Tinker r. 
McCauley, 3 Gibbs, (Mich.) 188. 
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the surety cannot be extended by implication, (a) The claim 
against a surety is strictissimi jwris ; * and it is a well-settled prin- 
ciple, that a surety who pays the debt of his principal, will, in 
a clear case in equity, be substituted in the place of the creditor 
to all liens held by him to secure the payment of his debt, and 
the«creditor is bound to preserve them unimpaired when he in- 
tends to look to the surety for payment, (b) ^ But a further pur- 


la) In Birrkhend v. Brown, Hill’s N. Y. Ucp. 6.3.5, it wns held, that there most 
not be any departure whatever from the strict terms of the contract, as regards a 
surety or guarantor, and if he agreed to sustain drafts at sixty days^ sight, he is not 
bound by drafts at ninety days’ sight; and if tlie creditor by any valid agreement 
disahle.s himself from suing the debtor, even for a single day, the surety is released. 
On the other hand, a creditor is not bound to active diligence to preserve his rights. 
He may merely remain passive. Theobald on Principal and Surety, SO. King v, 
Baldwin, 2 Johnson’s Cli. Hep. .5.59. Johnson v. The Planters’ Bank, 4 Smedos & 
Marshall, 165. This is the true principle to be extracted from all the cases. 3 Mori- 
vale, 272-279. 8 Bingham, 150. 17 Wendell, 179. But for the better protection 
of the surety, it is a general rule that there can be no recovery against him, where his 
cliaraetor appears on the face of the instrument, without declaring specially on the 
contract. Bronson, Ch. J., 1 T)enio, 106. It was adjudged in the above case of 
Johnson a. The Planters' Bank, that the surety wns not discharged by a ftiiluro of the 
creditor to present his claim to the administrator of the principal in due season. 

{h) Bacon v. Chesney, 1 Stark. N. P. Rep. 193t Myers v. Edge, 7 Term, 2.54. 
Combe v, Wool£, 8 Bingham, 156. Walsh v. Bailie,' 10 Johns. Rep. 180. Lanuso 
a. Barker, Ibia. 327, 328. Dobbin v. Bradley, 17 Wendell, 422. Checsebrough v. 

t In order to make one person liable for the debt of another, the plaintiff must clearly 
prove the liability; every ambiguity in the proof weighs in favor of the defendant. Kel- 
logg «. Stockton, 29 reiin. State It. 460. 

2 Goodyear Watson, 14 Barb. R. 481. La Ffirge v. Ilertcr, 11 Barb. R. 169. Watson 
v. Alcock, 19 Eng. L. & Kq. 239. See Strong it. Foster, 33 Id. 282. Pearl St. Cong. Soc. 
V. Imlay, 23 Conn. 10. An agreement by the liolder with the principal for an extension of 
the time of |)aymcnt, without the assent of the surety, will discharge the surety, if founded 
upon a good consideration. Chute v. Pattec, 37 Me. 102. This is qualified in Limerick 
Bank v. Mallett, 42 Maine, 349, which holds that tlie surety is not discharged, if the 
holder did not know, at the time he agreed, that he was surety. And see Dunn v. 
Spalding, 43 Maine, 836; Dubuisson v, Folkes, 30 Miss. 432; Shook v. State, 6 Port. (Ind.) 
113; Bangs Mosher, 23 Barb. 478. Taking a note on time, as collateral, is such a giv- 
ing of time as will discharge a guarantor. Michigan State Bank r. Leavenworth, 2 Wms. 
(29 Vt.) 209. And see Wilson t», Wheeler, 3 Wms. (29 Vt.) 484. Apd where the payee 
of a guaranteed note commenced suit thereon, but while the suit was ponding, without 
the knowledge or consent of the guarantor, took n»w notes payable at future different 
times, the guarantor was hold tob© discharged. Hart t?. Hudson, 6 Duor, (N. Y.) 294. 
So will unreasonable delay in enforcing proceedings agaii^t him. Miller it. Berkey, 27 
Ponn, 317. And if the maker of a proniisSbry note sells it to a thira person, not the 
payee, without consent of the sureties, express or implied, the sureties are discharged. 
Granite Bank Ellis, 43 Maine, 867. 
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suit of this subject of guaranty would not strictly appertain to 
the doctrine of negotiable paper; (a) and I shall conclude the 
present general outline of that subject, with some notice of the 
principal publications on bills and notes. 

(10.) Of the principal treatises on bills and notes. 

It would have been impossible to enter into greater detail of 
the distinctions and minute provisions which apply to negoti- 
able paper, without giving undue propottion to this branch of 
these elementary disquisitions. The treatises and lead- 
ing * cases must be thoroughly understood before the *125 
student can expect to be master of this very technical 
branch of commercial law ; and a brief notice of the best works 
on the subject will serve to direct his inquiries. 

The earliest English work on bills is in Malynes’s Lex Mer- 
catoria. The author was a merchant, and the work was com- 
piled in the reign of King James L, and dedicated to the king. 

Millanl, I Jolitis. Cli. K. 409,413. Go8wiler*s Kstiite, 3 Penn. R. 203. Hereford v, 
Oiiuse, 1 Uoi>. La. li. 212. Wade v. Green, 3 Jiumpli. Term. R. 547. See, also, 
vol. iv.377 ; Boll’s Principles of the Law of Scotland, 77. But the substita* 
tiun or suinOj^ation exists, nut in favor of all who pay a debt, hut only of tiioso who, 
being bound for it, diseliurgc it. Ilarrison v. Bisland, 5 Rob. La. R. 204. 

There seems to bo some confusion in the cases u.s to the construction and effect of 
the word yuaranty. It may be considered, as Mr. Justice Story observed, u clear 
principle, that the contract of guaranty is not an absolute hut a conditional contract, 
and this strict construction is not to be departed from unless the contraet requires it, 
and the guarantor is entitled to demand and notice within a reasonaide time, as id 
common cases of guaranty. See Story on Promissory Notes, J§ 470-474, where the 
modern American cases are criticized and examined. And on this subject of surety 
it is adjudged, that a judgment obtained against him does not change the character of 
his debt, nor his relation to his principal debtor, and delay granted to the hitter will 
release the former, in the same manner as if no judgment hud been obtained. Gustine 
V. Union Bank, 10 Robinson’s La. R. 412. But though the principal debtor be 
discharged from his obligation by some personal disability, as coverture, infancy, the 
surety will be held bound. Kimball v, Newell, 7 Hill’s N. Y. R. 116. This was 
also the (‘oncliision of the civil law. . Domat, b. .3, tom. iv. sec. 1, art. 10. 

(a) The student will find the law concerning mcrcaniile guaranties, and of principal 
and surety, fully examined, and the substance of the numerous cases well digested, in 
Fell’s Trcati.se on Mercantile Guararitie.s, and in Theobald’s Treatise on the Law of 
Principal and Surety, published at Ijondoh, in 1832, and at Philatlclphia, in 1833. 
Mr. Sedgwick, iiihhis Treatise on the Measure of Damages, devotes a whole chapter 
(ch. 11) to the rule of damages growing out of the contract of principal and surety, 
and the numerous cases arc fully and critically examined, with his usual acuteness 
and candor. 

♦ 16 
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That part relating to bills of exchange is brief, loose, and scanty, 
but it contains the rules and mercantile usages then prevailing 
in England and other commercial countries. It was required, 
at that early day, that the bill should be presented for accept- 
ance, and again for payment, with diligence, and at seasonable 
hoifrs, and on proper days ; and the default in each case was to 
be noted by a notsury, and information of it sent to the drawer 
with all expedition, to enable him to secure himself. If the 
drawee would not accept, any other person was allowed to 
accept for the honor of the bill. Malynes takes no notice of 
promissory notes or checks, and he even laments that negotiable 
notes were unknown to the law of England. 

The next English treatise on the subject was that by Marius, 
published in the year 1651, and that treatise has been referred 
to by Lord Holt and Lord Kenyon, as a very respectable 
* 12C work. * Marius followed the business of a notary public 
at the Royal Exchange, in London, for twenty-four years, 
and he had, of course,* perfect experience in all the mercantile 
usages of the times. His work is far more particular,, formal, 
and exact than that of Malynes. The three days of grace were 
then in use; and Marius decides the very point which has been 
again and again decided, and even in our own courts, that if 
the tliird day of grace falls on Sunday, or a holiday, or on no 
day of business, the money must be demanded on the second 
day, and die lays down the rule of diligence in giving notice 
with more severity than is consistent with the modern prac- 
tice ; (a) for he stated, that the notice of the default of payment 
must be sent off by the very first post after the bill falls due. 
He says, likewise, that verbal acceptances were good, and that 
you may accept for part, and have the bill protested for the resi- 
due. It is quite amusing to perceive that many of the points 
which have been litigated, or stated in our courts, within the 
last thirty years, are to be found in Marius ; so true it is, that 
case after case, and point after point, on all the Uranches of the 
law, arc constantly arising in the courts of justice, and dis- 
cussed as doubtful or new points, mere^ because those who 


(a) Sec ante^ 1U6. 
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raise them are not thorough masters of their profession, (a) The 
next writer who treats on the subject of bills is Molloy. He 
was a barrister in the reign of Charles 11. ; and in his extensive 
compilation, De Jure Maritimo, which was first published in 
1676, he cast a rapid glance over the law concerning bills of < 
exchange ; but that part of his work is far inferior to the treatise 
of Marius. 

Beawes’s Lex Mercatoria Rediviva is a much superior work 
to that of Malynes, and it appears,* by its very title, to have 
been intended as a substitute. It contains a full and very valu- 
able collection of the rules and usages of law on the subject of 
bills of exchange. Promissory notes were then taken notice of, 
though they had not been so much as alluded to in the formal 
and didactic treatise of Marius. They were not introduced into 
general use until near the close of the reign of Charles II., and 
for this we have the authority of Lord Holt in Buller v. 

Crips, (h) Beawes is frequently cited in our * books as *127 
an authority on mercantile customs; and a new and 
enlarged edition of his work was published by Mr. Chitty, in 
1813. The next work on the subject of bills and notes was by 
Cunningham, and it was published about the middle of the last 
century. It consisted chitdly of a compilation of adjudged 
cases, without much method and observation. It was men- 
tioned by the English judges as a very good book; but it fell 
into perfect oblivion as soon as Kyd’s treatise on bills and notes 
ap[)eared, in the year 1790. Mr. Kyd made free use of Marius 
and Beawes, and he engrafted into his work the substance of 
all the judicial decisions down to that time. His work became, 
therefore, a very valuable digest to the practising lawyer, and 
particularly as during the times of Lotd Holt and Lord Mans- 
field, the law concerning negotiable paper was extensively dis- 
cussed and vastly improved. Mr. Bayley, afterwards a judge 
of the K. B., published in 1789, a little before the work of Kyd, 
It small manual or digest of the principles which govern the 
negotiability of bills andYiotes. As a collection of rules, ex- 


(«) MuUa ignoramus, quaj nobis non latorcnt si vctcrum lectio nobis esset familiu- 
ri'^. 2 Co. Inst. 160. 

(b) 6 Mod. Rop. 29. 



188 OE PERSONAL PROPERTY. [PART V. 

pressed with sententious brevity and perfect precision, it is 
admirable. In a subsequent edition, he stated also the cases 
from which his principles were deduced. A work of more full 
detail and of a more scientific cast, seemed to be still wanting 
« on the subject, and that was vvell supplied by Mr. Chi tty’s trea- 
tise‘‘on bills, notes, and checks, first published in 1799. He had 
recourse, though in a sparing degree, to the treatise of Pothier, 
for illustration of the rules of this part of the general law-mer- 
chant. (a) It is obvioi#.*5 that a more free and liberal spirit of 
inquiry distinguishes the professional treatises of •the present 
age from those of former periods. The works of Parke and 
Marshall on Insurance, and Abbott on Sliipping, and Chitty and 
Story on Bills, li^nd Jones and Story on Bailment, have all been 
enriched by the profound and classical productions of continen- 
tal Europe on coiiiiiiercial jurisprudence. 

The treatise of Pothier on bills is finished with the same 
order and justness of proportion, the same comprehensiveness 
of plan and clearness of analysis, which distinguish his 
*128 other * treatises on contracts. His work is essentially a 
commentary upon the French ordinance of 1673 ; and 
he had ample materials in the commentary of M. Jousse, and 
in the treatises on the same subject by Dupuy de la Senra, and 
by Savary, to which he frequently refers. He also cites two 
foreign works of learning, on the doctrine of negotiable paper, 
and those are Scacchaia de Commerciis et Cambio, and Heinec- 
cius’s treatise, entitled, Elementa Juris Carnbialis. The latter 
work contains very full and satisfactory evidence of the profes- 
sional erudition of the Germans on subjects of maritime law. (ft) 
Heineccius refers to the ordinances of various German states, 
and of several of the Hanse towns, relating to commercial 


(<0 TIk* Trealisc on Bills of Exchange, by Mr. Justiee Story, which appeared since 
tho fourth edition of this work, has copied largely from Chittj^ and it is full an^ 
methodical, and executed with his masterly ability. 

(b) Mr. Justice Story, in his Treatise on Bills of Exchange and Promissory Notes, 
has enriched his work with copious citations and illustrations drawn from Heiiioo- 
cius, as well as from other continental civilians; and they are undoubtedly the 
most elaborate and complete treatises extant on the elementary principles of the 
subject. 
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paper, and he cites eight or ten professed German treatises on 
bills of exchange, (a) \ 

It has been a frequent practice on the European continent, 
to reduce the law concerning bills, as well as concerning other 
maritime subjects, into system, by ordinance. The commercial 
ordinance of France, in 1673, digested the law of bills ofjex- 
change, and it was, with some alterations and amendments, 
incorporated into the commercial code of 1807. Since the 
publication of the new code, M. Pardes^us has written a valu- 
able commentary on thts, as well as on other parts of the code. 
He writes without any parade of learning, and with the clear- 
ness, order, and severe simplicity of Pothier. There is also a 
clear and concise summary of the law concerning negotiable 
paper in M. Merlin’s Repertoire de Jurisprudence, under the 
title of Lett re et Billet de Change. Thomj>son’s treatise on 
the law of bills and notes in Scotland, combines the Scotch 
and English law upon the subject, and is spoken of in very 
high terms by persons entirely competent to judge of its value. 
The law concerning negotiable paper has at length become a 
science, which can be studied with infinite advantage in the 
various codes, treatises, and judicial decisions ; for, in them, 
every possible view of the doctrine, in all its branches, has been 
considered, its rules established, and its limitations accurately 
defined. 


(a) Sec Heineccii Opera, tom. vi. injine. 
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LECTURE XLV. 

OF THE TITLE TO MKHCHANT VESSELS. 

The utility of an outline of the code of maritime law must 
consi&t essentially in the precision, as well as in the perspicuity, 
with which its principles are illustrated by a scries of positive 
rules, Every work on this subject will unavoidably become, in 
a degree, dry and minute in the detail ; but it would be desti- 
tute of real value, unless it were practical in its design and 
application. The law concerning shipping and seamen, negoti- 
able paper, and marine insurance, controls the most enterprising 
and the most busy concerns of mankind ; and it consists of a 
system of principles and facts, in the shape of usages, regula- 
tions, and precedents, which are assimilated in the codes of all 
commercial nations, and are as distinguished for simplicity of 
design and equity of purpose, as they are for the variety and 
minuteness of their provisions. I have»wished (and I hope not 
entirely without success) to be able to give to the student a 
faithful summary of the doctrines of commercial jurisprudence, 
and to aw^aken in his breast a generous zeal to become famil- 
iar with the leading judicial decisions, and especially with the 
writings of those great masters in the science of maritime law, 
whose talents and learning have enabled them to digest and 
adorn it. 

The law of shipping may be conveniently arranged under the 
following general heads: 1. Of the title to vessels. 2. Of the per- 
sons employed in the navigation of merchant ships. 3. Of the 
contract of aftreightrnent. This arrangement is very nearly the 
same with that pursued by Lord Tenter<Jen, in his trea- 
130 tise on the subject, and which, * after comparing it with 
the method in which these various topics have been dis- 
cussed by other writers, 1 do not thii* can be essentially 
improved. It has been substantially adopted by Mr. Holt, in 
his “ System of the Shipping and Navigation Laws of Great 
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Britain ; ” and still more closely followed by M. Jacobsen, the 
Danish civilian, in his treatise on the “ Laws of the Sea.” The 
law of shipping, as thus arranged and divided, will form the 
subject of this, and of the two succeeding lectures. • 

(1.) Requisites to a valid title to vessels. 

The title to a ship, acquired by purchase, (for title by capture 
has been already considered,) (a) passes by writing. A bill of 
sale is the true and proper muniment of J;itle to a ship, and one 
which the maritime courts of all nations will look for, and, in 
their ordinary practice, require. (6) In Scotland, a written con- 
veyance of property in ships, has, by custom, become essential; 
and, in England, it is made absolutely necessary by statute, 
with regard to British subjects, (e) Possession of a ship, and 
acts of ownership, will, in this, as in other cases of property, be 
presumptive evidence of title, without the aid of documentary 
proof, and will stand good until that presumption be destroyed 
by contrary proof; (d) and a sale and delivery of a ship, with- 
out any bill of sale, writing, or instrument, will be good at law, 
as between the parties, {e) ^ But the presumption of title aris- 


(а) Vol. i. 101-104. 

(б) Lord Stowell, in The Sisters, 5 Rob. Adm. Rep. 1.55. Story, J., 1 Mason's 
Rep. 139. Weston v, Penniman, Ibid. 300. 2 Ibid. 43.5. Ohl v. Eagle Insurance 
Company, 4 Ibid. 390. Code de Cominerce, art. 195. 

(c) Siatutc 34 George III. c. 68, and rccMiacicd 3 and 4 William TV. c. 55, sec. 31. 
See, also, Camden v. Anderson, 5 Term Kcp. 709 ; The Sisters, 5 Rob. Adm. Rep. 
155; Bell's Commentaries on the Laws of Scotland, vol. i. 152. By the Act of 
Congress of December, 1792, c. 146, an instrument in writing is necessary to entitle 
the purchaser to a new regi.stcr. 

(d) Robortsoi\ r. French, 4 East’s Rep. 130. Sutton v. Buck, 2 Taunt. 302. 
Upon indictment in the Circuit Court of the U. S. of seamen for a revolt, it was held, 
that the ownership of the vessel determined her national character, and that the owner- 
ship might be proved iri the same manner as that of any other chattel. The vessel 
was registered as aja. American vessel, and was on a whaling voyage without a 
license, and the register was held to Ikj sufficient evidence of title to sustain the in- 
dictment. United States v, Jenkins, U. S. Cir. C. for liew York, August, 1838. 

{e) Taggard v. Loring, 16 Mass. Rep. 336. Wendover & Hinton t?. Hogehoom, 7 
Johns. Rep. 308. Bixhy v. Franklin Ins. Co. 8 Pick. 86. The principle is, that 


1 Badger a. Bank of Cumberland, 26 Maine R. 428. Chadbourne a. Duncan, 36 Id. 89. 
Fontaine v. Beers, 19 Ala. 722. ' The evidence requisite to prove such sale, is the same as 
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ing from possession may easily be destroyed ; and the general 
rule is, that no person can convey who has no title ; and the 
mere fact of possession by the vendor is not, of itself, 
*131 * sufficient to give a title. There is no case in the Eng- 
lish law in which it has been decided that a transfer by 
parol is sufficient to pass the title. Though the master of a 
ship, as we shall presently see, fee clothed with great powers, 
connected with the employment and navigation of the ship, he 
has no authority to scjl, unless in a case of extreme necessity ; 
and then he has an implied authority to exercise his discretion 
for the benefit of all concerned, (a) 

It has frequently been the case, that the sale of a ship has 
been procured in foreign countries, by order of some admiralty 
court, as a vessel unfit for service. Such sales are apt to be 
collusively conducted ; and the English courts of common law 
do not regard them as binding, even though made bon^ fide^ and 
for the actual as well as the intended benefit of the parties in 
interest. They hold, that there is no adequate foundation for 
such authority in the legitimate powers of the admiralty courts. 
They have no such power by the law of nations, and no such 
power is exercised by the Court of Admiralty at Westminster, (ft) 
Lord Stowcll, on the other hand, considered the practice which 
obtained in the vice-admiralty courts abroad, of ordering a sale, 
under the superintendence of the court, to be very convenient 
when the fact of riccessity was proved *; and he seemed to con- 
sider, that it would be a defect in the law of England, if a 


property in a vessel may be prcfinmptively sustained by possession, or other wdicia of 
ownerslup than tlic ])roduetioii of the register. Al)bott on Shipping, 5th Amer. edit. 
Boston, 184fi, p. n.’l.i 

(a) Hnyman v. Molton, 5 Esp. N. P. Rep. 6.5. Reid v. Darby, 10 East, 143. Rob- 
ertson t\ Clarke, 1 niiigliam, 445. And see infra, 171, 

(/i) Reid V. Darby, 10 East’s Rep. 143. Morris v. Robinson, 3' Barn. & Cress. 
196. 


that required upon the sale, of any other personal property. Sale of a ship on execution 
does not pass previous earnings. Richardson p, Kimbal1,i28 Maine R. 463. And a ship 
built ill the United States for alien residents abroad, becomes their property without any 
documentary title. It passes like any otlici* chattel. The Active, Olcott, Adm. 286. 

1 Stacy V. Graham, 3 Ducr, 444. 
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practice so conducive to the public utility could not legally be 
maintittned. The Court of Admiralty, feeling the expediency of 
the power, would go far to support the title of the purchaser, (a) 
The proceecling, which is condemned by the courts of law, is a 
voluntary proceeding, instituted by the master himself on peti- ^ 
tion for a sale, founded on p, survey, proof, and report, of\he 
unnavigable and irreparable Condition of the vessel. It 
is essentially the *act of the master, under the auxiliary *132 
sanction of the court, founded merely i^pon a survey of 
the ship, to see whether she be seaworthy ; and it is to be dis- 
tinguished from the case in which the admiralty has regular 
jurisdiction of the subject, by a proceeding in rem^ founded on 
some adverse claim. In such cases, the power of sale, in the 
sound discretion of the court, is indisputable, and binds all the 
world. This is a proposition of universal law, founded on the 
commercial intercourse of states, and the jus gentium, (b) So, 
as we liMvc already seen in a former volume, (c) capture by a 
public enemy divests the title of the true owner, and transfers 
it to the captor, after a regular condemnation by a prize court 
of the sovereign of the captor, (d) 

Upon the sale of a ship in port, delivery of possession is 
requisite to make the Title perfect.^ If the buyer suffers the 


(ti) Fanny and Elmira, 1 Edw. Adm. llep. 117. The Warrior, 2 Dodson, 288, 
293, 295. Story, J., in the case of the sc.liooiier Tilton, 5 Mason, 474. 

(h) The Court ot Admiralty has an uinlonhtcd rij^lit, in cases of bottomry, salvage, 
and wages, brought bclore the court, to sell the vessel, and to confer a good title valid 
against all the world, and without the delivery of the ship^s register. This is the 
municipal law of England, and the maritime law of the civilized world. Dr. Lush- 
ington, in the ca.so of The Tremoiit, 1 Wm. Robinson, 163. 

(c) See vol. i. 102. 

(d) In the case of The Attorney- General ?;. Norstedt, 3 Price’s Excheq. Rep. 97, a 
judicial sale of a vessel as derelict by the Instance Court of the Admiralty, was held 
to bind even the crown’s riglit of seizure for a previous forfeiture. 


1 A notice of readiness to deliver tnay, under certain circumstances, be treated as an 
actual delivery. ' Albretsou v. Hooker, 6 Cal. 176. lly an Act to provide for recording 
conveyances of vessels, &c., passed .Inly 29, 1850, no bill of sale, &c., ()f an^^ vessel, is valid 
against any person other than file grantor, unless such bill, &,c. is recorded in the aolJec- 
tor’s office where such vessel is regiptere<l and enrolled. 

Where a vessel is built to order, under the superintendence of the purchaser, and is 
paid for in part by instalments at specified stages of the work, it is held in England that 
VOL. III. 17 
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seller to remain in possession, and act as owner, and the seller 
should become bankrupt, the property \^ould be liable#to his 
creditors, and, in some cases, also to judgment creditors on ex- 
ecution.^ The same rule exists in the case of the mortgage of 
a ship ; but where a sale is by a part-owner, it is similar to the 
sale“of a ship at sea, and actual delivery cannot take place, (a) 
DeJivery of the muniments of title* will, be sufficient, unless the 
part-owner be himself in the actual possession, (b) If the ship 
be sold while abroad, or fit s(Vri, a delivery of the grand bill of 
sale, and other documents, transfers the propc^rty, as in the case 
of the delivf?ry of the key of a warehouse. It is all the delivery 
that the circumstances of the case admit of ; and it is giving 
to the buyer or mortgagee the ability to take actual possession, 
and which he must do as soon as possible * on the return 
* 133 of the ship. If the buyer takes possession of a ship 
sold while at sea, within a reasonable time after her ar- 
rival in port, his title will prevail against that of a subsequent 
purchaser or attaching creditor, (c) But the buyer takes subject 
to all incuiiibrances, and to all lawful contracts made by the mas- 
ter respecting the employment and hypothecation of the ship 
prior to notice of the transfer, (d) 


(rt) Wiiisor V. McLellan, 2 Story, C. C. 492. 

(/)) Addis w. Baker, 1 Aust. Uep. 222. Abbott on Shipping, 5th. Am. edit. 184G, 
p. 34. 

(c) Ex ffarte Matthews, 2 Yescy, 272. Hail v. Gurney, Cooke’s B. L. eh. 8, § ll, 
p. 357. Mail- v. Glennie, 4 Muulc & Sclw. 240. Joy v. Sears, 9 l*ick. 4. Abbott on 
Shipping, 5th Am. edit. 1S46, p. 37. 

(f/) Mair v. Glennie, 4 Maule & Sehv. 240. Hay v. Fairbairn, 2 Barn. & Aid. 193. 
Atkinson r. Maliiig, 2 Term Rep. 462. Portland Bank v. Stubbs, 6' Mass. Rep. 
422. PiUnatri v. l^atoh, 8 Mass. Kep. 287. Badlain v. Tucker, 1 Pick. Rep. 396. 
As to debts which are, by the French law, privileged, and lions on the ship, soe infra, 
16S. 


the purcliaser thereby ueijuires the property in the imperfect ship, suid in all the materials 
Rha})eil for the shipiuid appnwcd .ts suitable for her. The rule is otherwise in New York, 
and no property passes to the purchaser till the completion of the ship. Wood r. Bell, 
36 Knjj. L. & Fc}- 148. Andrews Durant, 1 Kern.^BG. Soe Read v, Fairbanks, 24 Eng, 
L. & E<1- 220; Moody r. Brown, .34 Me. 107. 

1 Where a contract was made for a sale of a stoambo^jt, and the terms agreed on and 
possession given, but with the understanding that the vendee was not bound to j>ay the 
price until the yeiidor should make nn acceptable bill of sale, it was held that the boat was 
not subject to the vendee’s creditors, until this condition was complied with. Hawthorne 
V. Bowman, 3 Sneed, (Tcnn.) 524. ' 
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The English cases speak of the transfer of a ship at sea by 
the assignment of the grand bill of sale, and that expression is 
understood to refer to the instrument whereby the ship was 
originally transferred from the builder to the owner, or first pur- 
chaser. But the American cases speak simply of a bill of sale, ^ 
and usually refer to the instrument or transfer from the^last 
proprietor while the vessel is at sea, and which is sufficient to 
pass the property, if accompanied by the act of taking posses- 
sion as soon as*conveniently may the vessel arrives in 

port, (a) , 

(2.) WIio is liable as owner. 

There is no doubt that the owner is personally liable for 
necessaries furnished, and repairs made to a ship, by order of 
the master ; (6)’ and the great point for discussion is, who is to 
be regarded as contracting party and owner, pro hac vice, (c) 
The ownership in relation to this subject is not determined by 
the register, and the true question, in matters relative to repairs, 
is, ‘‘upon whose credit was the work donc?”(^/) Nor is a 
regular bill of sale of the property essential to exempt the 


(a) RortlaiKl Bank v. Staciy, 4 Mass. Rep. 603. Wheeler v. Sumner, 4 Mason, 
183. A hill of sale of a ship, with her apparel, apfuirtcnances, &c., includes all 
things that arc necessary and incidental to the working of the ship. Abbott on Ship- 
ping, pp. 7, 8, 5th Am. edit. 1846,'** 

* (h) Webster v. Seekamp, 4 BariK & Aid. 3.52. The owner is, of course, liable, 
unless the credit is given to others. So, the captain is liable if he orders the repairs, 
unless the credit is given to the owner. Essery v. Cobh, 5 Carr. & rayne, 3.58. Cox 
V. Reid, 1 Ibid. 602. Por necessary sup})lies to a vessel, the owner, master, and char' 
terer arc all liable ; and the remedy against each remains good, unless credit he given 
to one exclusively. Henshaw v. Hollin.s, 5 La. Rci>. 335. The owner, who has 
the mere legal title, hut not the control and management of the vessel, or the right to 
receive her freight and earnings, is not rc.sjjonsible for supplies and necessaries. Buff 
y. Bayard, 4 Watts & Serg. 240. 

(c.) Briggs u. Wil®nson, 7 Barn. & Cress. 30. 

(d) Lord Tenterden, in Jonniiigs o. Griffiths, Ryan & Moody, 43. Reeve w. Davis, 

1 Adol. & Ellis, 312.' 


1 Rut wheresupplies arc furnished the master at a foreign port, suit cannot be maintained 
without proof that the supplied were necessary, Whitten t*. TLsdulc, 43 Maine, 451. 

2 Kentledge does not pass by a bill of sale of the ship, containing tlie clause and all 
other necessaries thereto appertaining and belonging.” Rurchard i?. Tap.soott, 3 Duer. 
863. See Steamboat Fashion, 1 Nowb. Adm, 67. 
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*134 former owner *from responsibility for supplies furnished. 

But where the contract of sale is made, and possession 
delivered, the circumstance that tlie naked legal title remains in 
the vendor for his security, does not render him liable, as owner, 
on the contracts, or for the conduct of the master, (a)^ 

K has been a disputed question, whether the mortgagee of a 
ship, before he takes possession, be liable to the burdens and 
entitled to the benefits belonging to the owner. In the case of 
Chinnery v. Blackhurm^[h) it was held by the K. B. that the 
mortgagor in such a case, and not the mortgagee, was to be 
deemed owner, and entitled to the freight, and liable for the re- 
pairs and other expenses. The same decision was made by the 
C. B. in Jackson v. Vernon^ (c) But Lord Kenyon, in Wester- 
dell V. Dale^ (d) entertained a different opinion, and he consid- 
ered the mortgagee, whether in. or out of possession, to be the 
owner, and entitled to the freight, and bound for the expenses 
of the ship. The weight of our American decisions has been 
in favor of the position, that a mortgagee of a ship out of posses- 


not liable for repairs or necessaries procured on the 
OTOf'iOf tlie master, and not upon the particular credit of the 
who was not in the receipt of the freight ; though 
wb is* otherwise when the mortgagee is in possession, 


e is* otherwise when the mortgagee is in possession, 
e vessel employed in his service, {e) ^ The case of 


(a) vibruloover v. llogcboom, 7 Johns. Koj). 308. Leonard *;. Huntington, 15 Ibid. 
298. Thorn v. liieks, 7 Cowen’s Hep. 097. 

(b) 1 11. Blacks, llcp. 117, note. 

(c) 1 11. Blacks. Kep. 114. 

(f/) 7 Term Hep. 30G. In Dean v. M’Ghie, 4 Bingham, 45; S. C. 12 J. B, Moore, 
185, it was licld, that on a mortgage of a ship at sea, and pos.sessiou takert, the accru> 
ing freight passed to the mortgagee, ns iiieident to the ship. 

{(>) MTiityre v. Scott, 8 Johns. Hep. 159. Chauipliii *;. Butler, 18 Ihid. 169. Ring 


1 If the purchaser of a vessel has a Hyhl to control the vessel tind receive her enmings, 
he will he liable for supplies, though the vendor had the possession; and actually received 
the earnings. Flanders r. Merritt, 8 Barb. 8. C. licp. 201. The pei'son owning the bene- 
fici.'il interest, though not the legal title, will be liable. Strader v. Lambeth, 7 B. Mon. R. 
589. If the master hires the vessel on shares, agreeing to victual, man, and iiiivigate her, 
he is owner during the contract, and the general owner is not responsible for supplies. 
Webb I*. Feirce, 1 Curtis's R. 104. See Saxton ». Read, ifill & Douio, 323; Sims v. How- 
ard, 40 .Ale. 270. 

2 llosketh r. Stevens, 7 Barb. S. C. U. 488. Myers v. Willis, .33 Eng, L. & Kq. 204. S. 
C. 36 Id. 380. 
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Fishery. Willing^ {a) has a strong bearing *in favor of *135 
the decisions which go to charge the mortgagor ; for it 
was held that a mortgagee of a ship at sea did not, merely by 
delivery of the documents, acquire such a possession as to be 
liable to the master for wages accruing after the date of the 
mortgage. The contract was with the mortgagor, and ibere 
was no privity between the master and the mortgagee, before 
possession taken, sufficient to raise an assumption. A similar 
decision was made by Ch. J. Abbott, Martin v. Paxton^ and 
cited in the Pennsylvania case. The case of The 3Tohawk In^ 
surance Company v. Eckford^ decided in the Court of Common 
Pleas in the city of New York, in 1828, and the cases of Thorn 
V. Ilicks^ and Lord v. Ferg^uson^ (b) show that the rule is con- 
sidered to be settled in New York and New Hampshire, that a 
mortgagee out of possession is not liable for services rendered, 
or necessaries furnished to a vessel, on the credit of the mort- 
gagor, or other person having the equitable title. The question 
seems to resolve itself into the inquiry, whether the circum- 
stances afl’ord evidence of a contract, express or implied,, as 
regards mortgagees not in possession. If the claimant dealt 
with the mortgagor solely as owner, he cannot look to the mort- 
gagee. To whom was 4he credit given, seems to be the true 
ground on which the question ought to stand, (c) In a case 
before Lord Ellenborough, in 1816, (d) he ruled, that a mort- 
gagee not in possession, and not known to the plaintiff, was not 
liable for stores supplied by the captain’s order. The weight 
of authority is decidedly in favor of the mortgagee, who has not 
taken possession ; and if he has left the possession and control 
of the ship to the mortgagor, he will not be liable to the master 
for wages or disbursements, or to any other person for repairs 


V. Franklin, 2 HalPs N. Y. Rep. 1. Tucker r. Buffington, 15 Mass. Rep. 477. Col- 
son V, Bonzoy, 6 Greenleaf, 474. Winslow v. Tarbox, 18 Maine R. 132. Cutler v. 
Thurlo, 20 Id. 213. • Miln u. Spinola, 4 Hill’s N. Y. Rep. 177. 

(a) 8 Sorg. & Rawle, 118. A mcy'tgagor in possession of a vessel may pledge the 
freight. Keith v. Murdoch, 2 Wash. C. C. 297. 

{h) 9 N. H. R. 380. 7 Cov^u’s Rep. 697. Ring v. Franklin, 2 Hall, 1, S. P. 

{cy Baker v. Buckle, 7 J. B. Moore, 349. 

, (d) Twentyman v. Hart, 1 Starkio’s Rep. 366. 

17 * 
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and necessaries done or supplied by the master’s order, where 
the mortgagor has been treated as owner. If, however, 
*136 there has been no such dealing with *the mortgagor 
in the character of owner, but the credit has been given 
to the person who may be owner, it is a point still remaining 
opau for discussion, whether the liability will attach to the 
beneficial or to the h‘gal owiu^r. The principle of the decision 
in Trev)hella v. Rov^ (a) was, that a vendee of a sliip, whatever 
equitable title might ^xist in him, was not liable for supplies 
furnished before the legal litle was convciyed to him, and regis- 
tered in the manner presc.ribed by the Registry Acfs, and when 
he w^as unknown to the tradesman who supplied the mate- 
rials. [b) ^ 

There arc analogous cases which throw light upon this sub- 
ject. Thus, in Youn^ v. Brander^ {c) the legal title remained 
for a month after the sale in the vendor upon the face of the 
register, because the vendee had Amitted to cornjdy wdth the 
forms prescribed by the Registry Acts. But it was held, that 
he was not liable during that interval for repairs ordered by 
the captain, under tlie direction of the vendee, and who had 
no authority, express or implied, from the legal owner. The 
vendf;e ordered the repairs in his own right, and there was no 


(a) 11 E:lst^s Kt’p. 435. 

(h) 'riic .sjimc jirinciplc j^overned tlie decision in Harrington v. Fry, 2 Bingham, 
179 j and by the English statutes of 4 (rco. IV. c. 41, and of 0 Geo. I V. c. 1 10, on a 
transfer of a ship, or any interest therein, hy mortgage or assignni(‘nt in trust by wfty 
of sicuritif for a Mt, the entry in the l)ook of registry is so to state it, and the mort- 
gagee or trustee shall not, by roa.son thereof, he deemed owner, nor the mortgagor 
cease to be owner, except so fair as to render the security available. Under these 
statutes, the interest of the mortgagor ami mortgagee arc more distinctly severed than 
tliey were before, and a mortgagor does not cease to he owner. Irving v. Richardson, 
2 Barn. & Adol. 193. No act 0# bankruptcy, eomniitted hy the mortgagor, after the 
registry of the mortgage or assignment, to affect tlie security. This jirovision is con- 
tinued in tlie consolidated registry statute of 3 and 4 William IV. e. 5.5, secs. 42, 43. 
(c) S East’s Rep. 10. 


1 In Weber i\ Sampson, 6 Uuer, (N. Y.) 358, it was held, that a mortgagee of a ship, 
who is not in possession, cannot, without an express contact lo that effect, be held liable 
as owner for supplies or services to the ship, though she be registered in his name and he 
hold tho legal title. 
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privity of interest between him and the legal owner, and the 
credit was actually given to the vendee. So, again, tlie regu- 
lar registered owner of a ship was held not to be liable for 
supplies iurnished by order of the chartercir, who had chartered 
the ship at a certain rent for a number of voyages. The owner 
had divested himself, in that case, of all control and possession 
of the vessel during the existence of the charter-party, 
and he had no right under *it to appoint the cap- *137 
tain, [a) The question in these cases is, whether the 
owaier, by reason of the charter-party, has divested himself 
of the ownership pro hac vice^ and whether there has been 
any direct contract between the parties, varying the responsi- 
bility. 

In Valejo v. Wheeler^ {b) the court proceeded on the ground 
that the charterer was owner pro hac vice^ inasninch as he ap- 
pointed the master. The subject was much discussed in McIn- 
tyre V. Bowne^ (c) and it was held, that where, by the terms of 
the charter-party, the ship-owner appoints the master and crew, 
and retains the inariagemeut and control of tlie vessel, the char- 
ter was to be considered as a covenant to carry goods. But 
where the whole management is given to (lie freighter, y; is 
more properly a hiring »f the vessel for the voyage, and in such 
case the hirer is to be deemed owner for the voyage. In Hallet 
V. The ColiiNibmn Insurance Company^ {d) the owner of the 
vessel, by the charter-party, let the whole vessel to the master, 
who was to victual and man her at his own expense*, and have 
the whole management and control of her, and he was held to 
be the owner for the voyage ; and a similar decision was made 
in Toffgard v, Loring, {ey The case of Fletcher v. Braddick^ (/) 


(а) Frazer w. Marsh, 13 East’s Re,]). 238. llegistcrcil owuershij) evi- 

dence of liability for the repairs of a ship, but it may be rebutied by showing that the 
credit was given elsewhere*. Cox v. Hcid, liyan & Moody, 1 uy.‘^ 

(б) Cowp. Rep. T43. (c) 1 Johns. Rep. 229. (</) 8 Johns. Hep. 272. 

(c) 16 Mass. Rep. 336. (/ ) 5 Bos. & Tull. 182. 


1 But the owner will be liable if be receives a portion of the earnings. Sknlfield v. Pot- 
ter. Davois’ Dist. Ct. Rep. 892. 

* Mackenzie v. Pooley, 84 Kng. L. & Eq. 486. 
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adopted the same principle which had been laid down by Cb. 
J. Lee, in Parish v. Crawford^ {a) and it was declared that the 
ownership, in respect to all third persons, remained with the 
original proprietor, when the vessel was supplied and repaired 
by the owner, and navigated by a master and sailors provided 
and paid for by him. In that case, the ship was char- 
*138 tered by the * commissioners of the navy, who placed a 
commander in the navy on board, and the master was to 
obey his orders; but, witti regard to third persons, it was still, 
notwithstanding that very important fact, considered to be the 
ship of the owners, and they were held answerable' for damage 
done by the ship. This highly vexed question, and so impor-. 
taut in its consequences to the claim of lien, and the responsi- 
bilities of ownership, depends on the inquiry, whether the lender 
jar hirer, under a charter-party, be the owner of the ship for the 
voyage.^ It is a dry matter-of-fact question, who, by the char- 
ter-party, has the possession, command, and navigation of the 
ship. If the general owner retains the same, and contracts to 
carry a (;argo on freight for the voyage, the charter-party is a 
mere affreightment sounding in covenant, and the freighter is 
no|^elofihed with the character or legal responsibility of owner- 
ship.^ The general owner, in such a case, is entitled to the 
freight, and may sue the consignee on the bills of lading in the 
name of the master, or he may enforce his claim by detaining 
the goods until payment, the law giving him a lien for freight. 
But where the freighter hires the possession, command, and 
navigation of the ship, for tlje voyage, he becomes the owner, 
and is responsible for the conduct of the master and mariners ; 
and the general owner has no lien for the freight, because he is 
not the carrier for the voyagj^i:^This is the principle declared 
and acted upon in the greatly litigated and very ably discussed 
case of Christie v. Lewis ; (b) and it is the principle declared by 


(a) Str. Kep. 1251, 

(/)) 2 llrod. & Ring.* 410. 


1 Th« hirer n vessel on shares, and not the general owners, will be liable to the owner 
of goods used for the benefit of a vessel. Sproat v. Donnell, 26 Maine Rep. 186. 

® Eames t?. Cavtiroc, 1 Newb. Adm. 628. 
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the Supreme Court of the United States, in Marcardier v. 
Chesapeake Insurance Company, (a) and Grade v. Palmer, (b) 
and followed generally by the courts of justice, in this country, (c) 
It may be considerefl as the sound and settled law on the sub- 
ject. 

(a) 8 Cranch’s Rep. 39. 

<ft) 8 Wheat. Rep. 60.5. 

(c) Pitkin V. Braincrd, 5 Conn. Rep. 4.51. Clarkson v. Edcs, 4 Cowen^s Rep. 470. 
Reynolds v, Toppan, 15 Mass. R<tp. 370. Emery v. rfersey, 4 Green)caf’*s Rep. 407* 
Lauder V. Clark^ 1 ILiU’s N. Y. Rep. 355. Lord Tcnterdcn, in Colvin n. Newberry, 
6 Bligh’s Rep. (N. S.) 189. The Schooner Volunteer .‘ind Cargo, 1 Sumner, 568, 569. 
In tlic <?iisc of Certain Log.s of Mahogany, 2 Sumner, .596. .5:)7, it was decided, that 
where the owner of a. elmrtcred vessel has a lion for freight, the consignee cannot, by 
a writ of replevin, wiLlidraw the cargo from the jurisdiction of the. Admiralty Court; 
and that tlio owner of the vessel is presumed^ to be the owner for the voyage, unless 
the charter-party contains clear evidence of an intention to make tlie ehurtcrer owner 
for the voyage ; and that the owner has a lien on the cargo for the amount due by the 
charter-party, unless, by tlie terms of the instrument, delivery of tlie cargo is to pre- 
cede payment of the freight,. and the owner is divested of the possession of the goods, 
without the right to claim irnmedituc payment; tiint a stipulation that the freight is to 
he paid in five days after the return and discharge of the vessel, is not a contract to 
give credit so as to displace the lien; and that the stipulation to discharge the cargo 
is simply to unlade, and not to deliver it. 

(d) In Massuchusetts, the charterer of a vessel is declared to he the owner, in re- 
spect to the responsibility for ^mhczzlcmeuts by tlie ermv, in case he navigates the 
vessel at his own expense.*-* Revised Statutes of 1836, part 1, c. 32, sec. 3. The liti- 
gated question, who are to he considered as the responsible owners of the ship for 
repairs and necessaries, is considered, and the numerous unthorities cited and reviewed, 
in Abbott on Shipping, 5th American edit. Boston, 1846, pp. 38-70. In that same 
work, pp. 377, 378, 379, the learned editor, Sergeant Slice, observes, on a review of 
the English decisions respecting the ship-owner’s Hen for freigtit, that there is great 
contrariety, and almost inextricable conflict in the construction of the charter-party; 
that the maritime law is founded upon the principle, that the inasier is the servant of 
the owner, and is intrusted with authority over the property in his charge ; and by 
his contract with sub-freighters the owner of a chartered ship is bqund, and for mis- 
conduet in him, or in the mariners engaged by him, the owners are responsible to the 
extent and value of the ship and freight ; and yet, that by subtle, disiiuetions, the pos- 
session of the master is made out not to bti the possession of the owner; and learned 
judges have determined against the sliip-owner’s lien for freight, and against his lia- 
bility for the acts of the master ; that the maritime law of France and England is 

1 Tuckerraan v. Brown, 17 Barb. 191. Swanton v. Reed, 35 Me. 176. Nash w. Parker, 
88 Id. 4S9. Uraim v, Fletcher, 1 Gray, 125. Marquand v. Bonner, 36 Kiig. L. & Eq, 186. 
Baker v. Haskins, 6 Gray, (Mass.) 696. 

* The Act of Congress of March 3, 1851, limiting the liability of ship-owners, provides 
that as respects the operation of that Act, charterers shall be deemed owners whenever 
they man, victual, and navigate the vessel. 9 Stat. at Large, 636. 
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*139 * (3.) Of the custom-house documents. 

The United States have imitated the policy of England 
and other commercial nations, (a) in conferring peculiar privi- 
leges upon American built ships, and owned by o'Ur own citi- 
zens ; and I shall now examine the Acts of Congress, so far as 
they go, to ascertain the title to American ships, and the mode 
of transferring that title. The object of the Registry Acts is to 
encourage our own trade, navigation, and ship-building, by 
granting peculiar or e,xcl?isive privileges of trade to the flag of 
the United States, and by prohibiting the communication of 
those immunities to the shipping and mariners of other coun- 
tries. These provisions are well calculated to prevent the com- 
mission of fraud upon individuals, as well as to advance the 
national policy. The registry^of all vessels at the custom-house, 
and the memorandums of the transfers, add great security to 
title, and bring the existing state of our navigation and marine 
under the view of the general government. By these regula- 
tions, the title can be effectually traced back to its origin. (6) 


founded upon the civil law; and Potliicr, (Charter Partic, p, 1» sec. .5,) holds, tliat in 
the locutio m el operaruvif and the locatio operis, the obligations of the muster and the 
niercliutit are*thc same. In the French charter-part}^, the proi)rietor of the ship en- 
gages to employ her in the same service of the freighter, in the same way as the owner 
of a coach engages to carry goods or passengers. (Code de Commerce, art. 273.) 
The service of tlie master and manners goes with the service of the ship, hut they do 
not cease to he the servants of the o^vner, to whom the lien for freight and the respon- 
eibilities of owner attach. Tlie learned sergeant seems to think most favorably of the 
latter doctrine ; and for the removal of doubts, he recommends an express agreement 
in the eharter-party, as was done, in the case of Small v. Moates, 9 Bing. 574, which 
avoided the vexatious question, and vested the ownership fully in the original owner, 
and gave him a right of lien, without considering the (lucsiion whether the possession 
of the ship remaii^ed in him, or had jnisscd to the charterer. 

(а) Mr. l*reseott refers to a Spanish law, or pragmatic, as early as the year 1500, 
prohibiting all j)ersous, whether natives or foreigners, from shipping goods in foreign 
bottoms from a port where a Spanish .ship could bo obtained. The object of the law, 
like the English famous Navigation Act, was to exclude foreigners from the carrying 
trade. Another pragmatic, of 1.501, prohibited the sale of vessels t 0 ‘ foreigners. Pres- 
cott’s Ferdinand and Isaliclla, vol. iii. 453. 

(б) A historical view of the laws of England,* with regard to shipping and naviga- 
tion, is given, with admirable clearness, method, and accuracy, by Mr. Reeves, in his 
** History of the Law of Shipping and Navigation,” puhdished in 1792 ; and the policy 
of tliat sy.sfem he consulers to have been vindicated and triumphantly sustained, in 
the increase of the English shinping, the extension of their foreign navigation and 
trade, and the unrivalled strength of their navy. The policy of the British statutes 
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The Acts of Congress of 31st December, 1792, and 18th 
February, 1793, constitute the basis of the regulations in this 


was to create skilful and hardy seamen, and to confine the privilej^es of English trade, 
as far as was consistent with the extent of it, to British built .shipping. But the 
quantity of British built shipping was not at first adequate to carry on the whole trade 
of the country, and it became a secondary object to confer jn-ivileges on foreign Tuilt 
ships in British ownership. In proportion as Briti.sh built slii]>))ing increased, the 
privileges conferred on foreign built .‘^hips in British ownership were from time to time 
restricted. The English navigation law.s, prior to the famous Navigation Act of the 
Republican Parliament of 16.51, and adopted by the Statute of 12 Ciiarlcs II. c. 18, 
were crude and i^idigestcd. They commenced with the statute of 5 Richard II,, and 
in the earlier Acts, the preference of English ship.s and mariners, in English imports 
and exports, was given in simple and absolute terms, and they kept improving in ac- 
curacy of description and justness of policy, down to the time of the Registry Acts. 
The Navigation Act of Charles II. described what wore English hiiili and English 
owned ship'^, and in what cases a foreign ljuilt sliip, owned by an English subject, 
should have the privileges of an English ship. The Act did not require any foreign 
ships to he registered ; hut a foreign built ship, uidoss registered, was to he treated as 
an alien ship, though owned by a British .subject. The statute of 20 George HI. c. 
60, was framed by the elder Lord Liverpool, and it gave ris(5 to the treatise of Mr. 
Reeve, who dedicated his work to that distinguished nobleman. The Navigation Act 
of Charles II. only required ships to be the properUj of British suhjca t.s ; hut in the 
progress of the system, the quulifi<-ation of Ifldng British built was added. The one 
encouraged British seamen and mcrchant.s, but the other emrouraged also Britisli ship- 
building. The statute of 26 George III. declared that the time had come when the 
policy of employing British built Shipping exclusively in the coimncrce of that country, 
ought to be carried to the utmost extent; and it accordingly enacted, that no foreign 
built ship, except prizes, nor any ship built upon a foreign boltoin, although British 
owned, should he any longer entitled to any of the privileges or advantages of a Brit- 
ish built .ship, or of a ship ow'iied by British subjects. This statute likewise introduced 
into the .European trade the neccs.sity of a regismr, which had been introduceiT into the 
plantation trade by the statute of 7 and 8 William III. c. 22. ^''he general ])rinciple 
established by the Act of 16 George III. was, that all British ships, with some few 
exceptions, should be registered, and a certificate of the registry obtained in tlie port 
to which the ship belonged. All ships entitled and required to he registered, were 
made subject to forfeiture for attempting to proceed to sea without British register. 
All ships not entitled to the privileges of British built or British owned ships, and all 
ships not registered, although owned by British subjects, were to he deemed alien 
ships, and liable to the same pcnaltic.s and forfeitures as alien ships. British subjects 
might still employ foreign ships in neutral trade, subject only to the alien duties. 
The statute further required that, upon every alteration of the property, an indorso- 
ment was to he made upon the registry, and a memorandum thereof entered at the 
custom-house ; and that upon every transfer, in whole or in part, the certificate of the 
registry was to bo sot out in the bill of sale. The statute of 34 George III. c. 68, was 
an enlargement of the statute of 26 George III., and it contained several provisions 
for granting new certificates upon a transfer of property, and it regulated tliose cases 
only in which a title to a certificate had been given, and a certificate was required to 
be obtained; and it required all registered vessels to bo navigated by a British master, 
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*141 * country for the foreign and coasting trade, and for the 
fisheries of the United States ; and they correspond very 

and a crew of whom three fourths wTre British. The existinj? British regulations 
respecting the registmiion urid enrolment of ships, are embodied in the Act of 3 & 4 
William IV. c. 54, and the Aets of 8 & 9 Victoria, c. 88, 89, for the encouragement of 
British shipjiing and navigafion, and for the registering of British vessels. Vessels under 
fifteen tons, navigating rivers, &c., or under thirty tons, in the Newfoundland fishery, 
need not be registered. Foreign ships were those of the build or prize of the country, 
or British built, and owned and navigated by subjects of the country j and natives of 
India are not deemed to he B'ritisli seamen. And by the Act of 8 and 9 Victoria, c. 
93, for regulating the trade of British po.ssession.s abroad, the Queen may grant free 
ports in diseretioii, and give or withhold the privileges of the reciprocity system. 

The navigation laws of Great Britain now form a permanent and regular code ; 
and they were involved in u labyrinth of statutes, and not easily rendered simple and 
intelligible to practical men, until the statutes of 4 Cleo. IV. c. 44, (> Geo. IV. c. 109, 
110,7 Geo. IV. 48, ami .3 and 4 Wm. IV. c. 54, 55, successively di.sphi(ing each 
other, reduced all the former provisions, with alterations and improvements, into one 
consolidated system. Tlic llcgisiry Acts have peculiar simplicity and leg.al precision 
for statute productions tjf that kind, and they arc regarded by English statesmen and 
lawyers as highly honor.ible to the talents, experienct?, and vigilance of Lord Liver- 
pool, who established on solid foundations the naval power and commercial superior- 
ity of his country. The code of laws constituting the navigation system of England, 
may bo considered as embodied in the statutes of 3 and 4 William IV., and which 
are said to owe much of th(^ merit of their compilation to the industry and talents of 
iMnJIunie, of the Board of Trade. As the code previously existed, it w'as well di- 
gested, not bnly in the history of Mr. Ilceves, to which 1 have alluded, but by Lord 
Tenterdcn, in his accurate and authoritative “ Treatise of the Law relative to Mer- 
chant Ships and Scunten ; ” and still more extensively, and very ably, in llolt*s “ Sys- 
tem of ibc Sliipping and Navigation Law.s of Great Britain.” That work contains 
all the law's on the subject, brought down to the year 1820. Uis introductory essay 
is a clcUr, but brief synojisis of the history and policy of the navigation system. In 
the sixth and seventh chapters of the first volnme of Mr. Chitty’s ample “ Treatise on 
the Laws of Commerce and Manufactures, and Contracts relating thereto,” we have 
also a condensed digest of the same code of navigation laws. An abstract is given 
in the last Am. edition of Abl)oU on Shipping, by Sergeant Slice, pp. 75 to 123, of the 
enactments of the last English Registry Aets ; niid the American editor, Mr. Verkins, 
has added to the notes the corresponding sections in the American Registry and Navi- 
gation Acts.i * 


t The English navigation laws are now essentially abrogated; yet a few additional 
notices of this system of policy, so long the cherished object of British legislation, and 
supposed to be the basis of the naval and commercial supremacy of England, may, per- 
haps, be appropriately added to those contained in the text. 

The statute, 12 Car. II. c. 18, the celebrated Navigation Act, and sometimes termed the 
eharta marifimn of England, regulated the trade and 8hi|?l)lng of England, in respect, 1st, 
to the coasting trade; 2illy, tlie Europdin trade; 8dly, the trade with Asia, Africa, and 
America ; and 4tlily, the trade with the British Colonies. 

1st. As to the coasting trade^ it was made unlawful for any person to carry, in any vessel 




OF PERSONAL KlOPERTY. 


LEO. XLV.] 


205 


closely with the provisions of the British statutes in the reign of 
George III. 


whereof a stranger was owner, part-owner, or master, and wliereof three fourths of the 
mariners wore not English, any goods, from one port of England, &c., to another port of 
the same. By subsequent law.s, the privileges of this trade were (tonfined to ship# built 
(as well as owned) within the king’s dominions (Act 23 Geo. III. c. 60); and tlio whole 
of the crew were required to be British subjects. 

2d. As to trade of Great Britain with Europe^ tlie Act of 12 Car. ch. 18, sec, 8, pro- 
hibited the importation into England of any goods of Russia and Turkey, and certain 
other enumerated articles, except pn British ve.^sels, or^«(7t foreign s/iips as were if the 
(mild of the counting of which the said goofls were the gf'owik or manufacture. 

By another Act of 18 and 14 Car. II. c. 11, the prohibition was rendered absolute as to 
the importation of certain enumerated artiele.s from the Netherlands and Germany. The 
restrictions of those statutes wore materially modified by various statutes subsequently 
passed, and particularly by the Acts of 27 Geo. III. c. 29, and of 84 Geo. III. c. 68. 

3d. As to British trade with Asin^ Africa^ and America^ the third section of the Navigation 
Act proliibited the importation into England, &c., of goods, the growth or manufacture of 
those quarters of the world, except in ships owned by English snl jects, &c. By the 4th 
section of the Act it was provided, that the trade should be carried on in English built 
ships directly with the very countries of which the goods were the produce. Those pro- 
visions, like those first mentioned, were somewhat varied from time to time, by Acts of the 
British Parliament, among which may be particularly mentioned the Act of 37 Geo. 111. 
and 63 Geo. 111. o. 155, and 54 Goo. 111. c. 34, and 56 Geo. III. c. 15, and 57 Geo. III. c. 95. 

4tiu Trade with die British CuUmes, — The Navigation Act prohibited the importation or 
exportation of goods into or out of any of the English colonies, except in vessels owned 
by English subjects, or of the (mild of the colonies, &c. Thi.s was a part of the colonial 
system, adopted by other Kuropemi powers besides Great Britain; a system which had in 
a great measure given way under the influence of the modern doctrines of free trade be- 
fore the repeal of the Navigation Acts, by the ira])ortant statute to which reference is now 
about to be made. 

The navigation la ws underwent various modifications and alterations, always reserving, 
however, the great principle of confining certain trade to British vessels, until the essential 
regulations on this subject became embodied in statutes passed in 8th and 9th years of Viet., 
7 and 8 Viet., 37 Geo. 111., 4 Goo. IV., 6 Geo. IV., and in the fifth and sixth years of Viet. 

Tlie policy of the whole system, long so undoubted in England, became the subject of 
gi*eat discussion with economists and .statesmen; and, finally, on the 26th of June, 1849, a 
statute was passed, entitled “ An Act to amend die laws in force for the enemragemeni of 
British seamen and navigation^ by which all the Acts last referred to were repealed, and 
the navigation laws of England, for the most part, ceased to exist. The only remains of 
the system are the following, viz:— • 

Ist. The coa.sting trade between the United Kingdom and the adjacent British Islands, 
coptinues restricted to British ships. 

^ 2d. No goods or passengers can bo carried from one port of any British possession in 

Asia, Africa, or America, to another part of the same possession, except in British ships. 

The queen in council is authorized, on the addrc.ss of the legislature of any British pos- 
session, to admit other than British ships to convoy goods or passengers from one part of 
such possession to another part; and on the address of the legislature of twt> or more 
British possessions, to place tb# trade between them on the footing of a coasting trade. A 
similar power is given to the governor-general of India, in council. 

3d. Power is given to the queen, when British vessels are subject in any foreign country 
to prohibitions or restrictions, to impose, by order in council, such countervailing prohibK 

VOL. III. 18 
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No vessel is to be deemed a vessel of the United States,, or 
entitled to the privileges of one, unless registered, and wholly 
owned and commanded by a citizen of the United States.’ The 
American owner, in whole or in part, ceases to retain 
*142 *his privileges as such owner, if he usually reside^ in a 

' ^ foreign country, during the continuance of such residence, 
unless he be a consul, or an agent for and a partner in some 
American house, carrying on trade within the United States, {a) 
The register is to be rii^de by the collector of the port to which 
such ship shall belong, or in which it shall be, and founded on 
the oath of one of the owners, stating the time and place where 
she was built, or that she was captured in war by a citizen, as 
prize, and lawfully condemned or forfeited, for a breach of the 
laws of the states ; and stating the owners and master, and that 
they are citizens, and that no subject of foreign power is, directly 
or indirectly, by way of trust or otherwise, interested therein.^ 


(fl) Act of Congress, 3 1st December, 1792, sees. 1, 2. 


tioiis and restrictions as to place the ships of such foreign country on the same footing in 
British |)orts, as British vessels are placed in the ports df such countiy. 

Further power is given to the queen to impose such duties of tonnage on foreign ships in 
British ports as may countervail the disadvantages to which British trade or navigation is 
subjected in the countries to which such foreign ships may belong. 

In consequence of this alteration of the British laws, British vessels, after the first of Jan- 
uary, 1849, were admitted into ports of the United States, with cargr>cs of the growth or 
production of any part of the world, on the same terms as tf> duties, imports, and charges, 
as vessels of the United States and their cargoes, i Circular of Treas’y Depart. Oct. 16, 
1849.) 

See, in Oldfield v, Marriott, 10 How, U. S. 170, a detailed and interesting statement of 
the various measures which preceded and caused the existing liberal regulations of com- 
mercial intercoui-se between the United States and Great Britain. 

1 Under the statute of 8 and 9 Viet. ch. 89, sec. 13, which provides that to entitle a ves- 
sel to registry, it must “ wholly belong to her majesty’s subjects,” and that no foreigner 
shall be an owner, “ in whole or in part, directly or imlirectly,” it haa been held, that an 
English corporation, of which some of the members are foreigners, is entitled to have its 
vessels registered. corporation is declared to be the soU owner. The Qncen v, Aninud, 
9 Ad. & El. N. S. 806. Since this decision, the “ Merchant Shipping Act,” 17 & 18 Viet, 
ch. 194, has been passed. It consolidates in five JImndred and forty-eight sections the 
whole sta^te law of Great Britain on the subject of merchant shipping. By sec. 18, ships 
owned by corporations, established by British laws, are to be deemed British ships. 

2 By Act of Congress, Dec. 23, 1863, the Secretary of the Treasury is authorized to issue 
a register or enrolment for any forei^' vessel, whenever such vessel shall have been 
wrecked in the United States, and pui-clpised and repaired by citizens thereof: primded 
such repairs equal tliree fourths of the value of such vessel when thus repaired. 
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The master is, likewise, in certain cases, to make oath touch- 
ing his own citizenship, (a) Previous to the registry, a certificate 
of survey is to t)e produced, and security given, that the certifi- 
cate of such registry shall be solely used for the ship, and shall 
not be sold, lent, or otherwise disposed of. If the vessel, or any 
interest therein, be sold to any foreigner, and the vessel be with- 
in the United States, the certificate of the registry shall, within 
seven days after the sale, be delivered up to the collector of the 
district, in order to be cancelled ; and if^the sale be made when 
the vessel is abroad, or at sea, the certificate is to be delivered 
up within eight days after the master’s arrival within the United 
States ; (b) and if the transfer of a registered vessel be made to 
a foreigner in a foreign port, for the purpose of evading the 
revenue law of a foreign country, it works a forfeitore of the ves- 
sel, unless the transfer be made known within eight days after 
the return of the vessel to a port in the United States, by a 
delivery of the certificate of registry to the collector of the 
port, (c) So, if a registered ship be sold, in whole or in 
part, * while abroad, to a citizen of the United States, *143 
the vessel, on her first arrival in the United States there- 
after, shall be entitled to aU the privileges of a ship of the United 
States, provided a new Certificate of registry be obtained within 
three days after the master makes his final report upon her first 
arrival, (d) If the vessel be built within the United States, the 
ship-carpenter’s certificate is requisite to obtain the register ; 
and when the ship is duly registered, the collector of the port 
shall grant an abstract or certificate of such registry, (e) There 
are several minute regulations respecting the change of the 
certificate, and the granting of a new register, which need not 
here bb detailed ; (/) but when vessel, duly registered, shall be 
sold or transferred, in whole or in part, to a citizen of the United 
States, or shall be altered in form or burden, she must be regis- 


(«) Ibid. secs. 3, V 
' (6) Ibid. secs. 6, 7. 

(c) Act of Congress, 31st December, 1792, secs. 7, 16. The Margaret 9 Wheat. 
^ 21 . • , 

(d) Act of the United States, March 2, 1803, sec. 3. 

(tf) LaMT of the United States, Slst December, 1792, sec. 9. 

(/) Ibid. secs. 15, 13. 
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tered anew, and her former certificate of registry delivered up, 
otherwise she will cease to be deemed a vessel of . the United 
States, or entitled to any of the privileges of one. In every case 
of sale or transfer, there must be some instrument of' writing, in 
the nature of a bill of sale, which shall recite at length the cer-, 
tificate of registry, and without it the vessel is incapable of 
being registered anew, {a) Upon every change of master, the 
owner must report such change to the collector, and have a 
memorandum of such , change indorsed upon the certificate of 
registry ; and if any ship so registered be sold, in whole or in 
part, by way of trust or otherwise, to a foreigner, and the sale 
be not made known as above directed, the whole, or at least 
the share owned by the citizen who sells, becomes forfeited. (&) ^ 

' Vessels enrolled and licensed, or licenced only, if under 
*144 * twenty tons, arc entitled to the privileges of vessels 
employed in the coasting trade or fisheries. (c‘) ^ Vessels, 
to be enrolled, must possess the same qualifications, and the 
same requisites, in all respects, must be complied with, as are 
made necessary for the registry of ships and vessels ; and the 
same duties are required in relation to such enrolments ; and 
the ships enrolled, with the master and owner, are subject to the 
same regulations as arc in those respects provided for registered 
vessels, {d) Any vessel may be enrolled and licensed, that may 
be registered, upon the registry being given up ; and any vessel 
that may be enrolled may be registered, upon the enrolment 
and license being given up. {e) In order to obtain a license for 


(rt) Law of the United States, 31st December, 1792, sec. 14. 
(6) Ibid. seca. 15, 16 » 

(c) Act of Congress, February 18, 1793, sec. 1. 

(d) Ibid. see. 2. 

(e) Ibid. sec. 3. ^ 


1 The register of a vessel is not even jwimd facie eyidence of ownership. Bradbury v. 
Johnson, 41 Maine, 582. 

2 Although a vessel navigates only from port to port in the same state, if its employ- 
ment constitute a link in n chain of commerce among the states, it will be considered as 
in the coasting trade. The James Morrison, 1 Newb. Adm!^241. 

8 The hondfde purchaser of a vessel, tt^fter the commission of an act of forfeiture by one 
joint owner, is not within the proviso to the letli section of this Act protecting innocent 
joint owners. The Florenzo, 1 Bktch. & Howl. A'dm. 52. , 
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carrying on the coasting trade, or fisheries, the owner, or ship’s 
husband and master, rr^ust give security to the United States, 
that the vessel be not employed in any trade whereby the reve- 
nue of the United States may be defrauded ; and the master 
must make oath that he is a citizen, and thot the license shall 
not be used for any other vessel or any other employment ; «and 
if the vessel be less than twenty tons burden^ that she is wholly 
the property of a citizen of the Unite^States} The collector 
of the district thereupon grants a licei|;3c for carrying on the 
coasting trade, or fishery, (a) ^ Vessels engaged in such a trade 
or business, without being enrolled and licensed, or licensed 
only, as the ease may be, shall pay alien duties, if in ballast, or 
laden with goods the growth or manufacture of the United 
States, and shall be forfeited if laden with any articles of for- 
eign growth or manufacture, or distilled spirits, (b) If any ves- 
sel enrolled or licensed, proceed on a foreign voyage, without 
first surrendering up her enrolment and license, and being 
duly registered, * she shall, with her cargo imported into *145 
the United States, be subjected to forfeiture, (c) ® The 
other general provisions relative to the rights aixd duties apper- 
taining to ihe coasting trade and the fisheries, need not here be 
enumerated, as my object is to consider the subject merely in 
reference to tlie documentary title to American vessels. 

It is further provided, by the Act of March 2, 1797, that when- 
ever any vessel is transferred by process of law^ and the register, 
certificate of enrolment or license, is retained by the former 
owner, a new one may be obtained upon the usual terms, with- 
out the return of the outstanding paper. Vessels captured and 
condemned by a foreign power, or by sale to a foreigner, where- 


(а) Art of Conj'resby February 18, 1793, see. 4. 

(б) Ibid. bee. 6. 

(r) Ibid. bee. 6. 


1 An enrolment without the o:ith is void. United Stated v, Bartlett, Davies’s B, 9. 

* Delivery U not essential to give validity to a oousting license. The Planter, 1 Kewb. 

Adm. 262. * 

* By Act of Congress of March 2, 1831, (4 Statutes at Large, 487,) enrolled and licensed 
vessels may, In certain cases, engage in foreign and domestic commerce at one and the 
same time without the formality of a registry. The Forrester, 1 Newb. Adm. 81. 

18 ♦ 
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by there becomea an actual divesture of the title of the Ameri- 
can citizen, are to be considered as foreign vessels, and not en- 
titled to a new register, even though they should afterwards 
become American property, unless the former own6r regain his 
title, by purchase or otherwise, and then the law allows of the 
resft)ration of her American character, by a sort of jus postlim- 
iniL (a) Every registered or unregislered vessel, owped by a 
citizen of the United States, and going to a foreign country, 
and an unregistered vessel, sailing with a sea-letter, is entitled 
to a passport, to be furnished by the collector of the district. (6) 
But no sea-letter, certifying any vessel to be the property of a 
citizen of the United States, can be issued, except to ships duly 
registered, or enrolled and licensed, or to vessels wliolly owned 
by citizens of the United States, and furnished with, or entitled 
to sea-letters, or other custom-house documents, (c) 

The English Registry Acts of 26 Geo. III. and 34 Geo. HI. c. 
68, required the certificate of the registry to be truly recited at 
length in every bill of sale of a British ship to a British subject; 
otherwise such bill of sale was declared to be utterly null and 
void to all intents and jiurposes ; and this was held to be neces- 
sary, even tliough the shij) was at sea at the time, and 
*146 the vendee took * the grand bill of sale and possession 
of the ship immediately on her arrival in port, (d) ^ 
The laws of the United States do not go to that rigorous ex- 
tent ; and the only consequence of a transfer, without a writing 
containing a recital at length of the certificate of registry, is, 
that the vessel cannot be registered anew, and she loses her 
privilege as an American vessel, and becomes subject to the 
disabilities incident to vessels not registered, enrolled, or licensed, 
as the statute prescribes. But where an American registered 


(a) Act of Congress, Juno 27, 1796. Opinion of the U. S. Attorney-General, Nov. 
24, 1821. 

(//) Acts of Congress, June 1, 1796, j^id March 2, 1803. 

(c) Act of Congicbs, March 26, 1810. 

(d) Bollcbton i;. llibbert,.3 Term Kcp. 406. 


* Even a contract to sell is invalul without a recital of the ceitiflcate of registry, pan- 
(Cau V, Tiudal, 20 Eng. L. & Lq. 224. McCahnoiit v. Kaulvin, 10 Id. 176. 
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vessel was in part sold, by parol, while at sea, to an American 
citizen, and again resold, by parol, to her original own^r> on her 
return into port and before entry, that transaction was held not 
to deprive the vessel of her American privileges, or subject her to 
foreign duties, for, in that ease, no new register was r(‘quisite* 
It would have been, except in date, a duplicate of the old ^ne, 
and perfectly useless* (a) 

If a ship be owned by American citizens, and be not docu- 
mented according to the provisions of tl^ Registry Acts, it is not 
liable to an^ forfeitures or disabilities which are not specially 
prescribed. I’he want of a register is not a ground of forfeiture, 
but the cause only of loss of American privileges. (6) Every 
vessel, wherever built, and owned by an American citizen, is 
entitled to a custom-house document for protection, tcrm(*d a 
passport, under the Act of June 1, 1796 ; for it applies to 
« every ship or vessel of the United States, going to any foreign 
country.” As our Registry Acts do not declare void the sale or 
transfer, and every contract or agreement for transfer of prop- 
erty in any ship, without an instrument in writing, reciting at 
large the certificate of registry ; and as they have not prescribed 
any precise form of indorsement on the certificate of 
registry, and rendered if indispensable in every * sale, as *147 
was the case under the British statutes of 26 Geo. III. c. 

60, and 34 Geo. III. c. 68, wc are happily relieved from many 
embarrassing questions which have arisen in the English courts 
relative to the sale and mortgage of ships. 

There have been great dilliculty, and some alternation of 
opinion, in the English courts, in the endeavor to reconcile the 
strict and positive provisions of the statute with the principles 
of equity, and the good faith and intention of the contracting 
parties, (c) It has even been a question of much discussion. 


(o) The United States v. Williiijjs and Francis, 4 Crunches Hep. 48. 

(A) Hatch w. Smith, 5 Mabs. Hep. 42. Fhiiipb u. Ledicy, I Wash. Cir, Rep. 226. 
Willing V. United States, Ibid. 125.* The register is the only document which need 
bo on board in time of peace, in compliance with a warranty of national character. 
Catlett V Pacific Ins. Co. I l^ame, 594. 

if) The cases of Hollcston v. Hibbcrt, 3 Term Hop. 406, Camden w. Anderson, 5 
Ibid. 709, Westerdell v. Dale, 7 Ibid. 306, Moss v, Cliarnock, 2 East’s Rep. 899, 
Heath v. Habbard, 4 Euat’s Rep. 110, Moss v. MIUj, 6 Ibid. 144, Ilay ton i;. Jack- 
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'whether the statutes of 26 and 34 Greo. III. had not destroyed 
the common-law right of conveying a ship by way of tnortgage, 
like other personal property; and whether the mort^gee had 
not a complete title beyond the power of redemption, after the 
transfer of the legal title according to the prescribed form 
143 of the indorsement on the certificate of registry. * The 
language, in many of the cases, [a) was in favor of the 
conclusion, that there could be no equitable ownership of a ship 
distinct from the legal ^titte, and that upon a transfer under the 
forms of the R(‘gihtry Acts, the shi[) becomes the absolute prop- 
erty of the intended mortgagee, and that the terms and the 
policy of the Registry Acts were incompatible with the existence 
of any equity of redemption. But these opinions or dicta have 
been met by a series of adjudications, which assume the laws 
to be otherwise, and that the Registry Acts related only to trans- 
actions between vendor and vendee, and to cases of real owner- 
ship ; and that an equitable interest in a ship might exist by 
operation of law, and by the contract of tlu* parties, distinct from 
the legal estate ; and that, notwithstanding the positive and ab- 


son, 8 Ibid. 511, Ilibhcrt r. Kollestoii, 3 Bro. Rep. 571, and the opinions of Wood, 
B., and Heath, J., m llublmrd r. Julmstoiie, 3 Taunt. Rep. 177, and of Lord Kldon, 
in Kt }Miite Yallop, 15 Vese^s Kcj). 60, and Er fKute llouj^liton, 17 Vesey’b Rep. 
251, and of Sir Willuin (Juiiit, ni 11 VeseyS Rep 642, may be belerted as samples 
of the btrictness with whieh tlie statures arc eoiistiued, and ot the defeat of bond Jide 
trunsfei'b of vessels, by failure to comply with the hteial leiins of the statutes. The 
cases of Rollestonc i\ Smith, 4 Term R«*p. 161, Capadose r. Codnor, 1 Bos. & Pull. 
483, Ratehfoid v. Meadows, 3 Ksp. N. 1* Rep. 6U, Bloxlmin v, Hubbard, 5 East^s 
Rep. 4U7, Kertison v. C/oIe, h East's Hep 231, Robiubou v. Maedoimell, 5^Maulc & 
Selw. 228, Curtis v. Perry, 6 Vcsey’s Hep. 739, Mestaer v, Gillespie, 11 Vesey*8 Kop. 
621, 637, may bo selected on the oilier hand, as eontnining evidence of the influence 
of equity upon the bcvcrity of those provisions. But the British Registry Act of 6 Geo. 
IV. e. llO, sec. 31, and again, the further amended and suhstitutcd statute of 3 and 4 
William IV. c. 54, mitigated the Htiietiiess of the foimcr provision. It required the 
bill of sale, or other instruineiit of writing of tlie sale of a ship afujr regisiry, to con- 
tain i recital of the certificate of i*egistiy, or the principal contents thereof, to render 
the transfer valid , hut with a proviso that uo bill of sale should be deemed void by 
reason of any error m sucli recital, or by the reciiul of any former certificate of regis- 
try, instead of the existing certificate. 

(<i) Lord Kldon scattered ambigms intces to that effect in Curtis w. Perry, 6 Vosey’e 
Rep. 789; Campbell v, Stein, 6 Dow. 116; Ez imrte Yallop, 15 Vescy’s Rep, 
60; Ex parte Houghton, 17 Vesey's Rep. 251 ; Dixon v. Ewart, 3 Merivale’s 
333. 
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solute terms of the indorsement upon the certificate of register,, 
a mortgage of a ship is good and valid, according to the law as 
it existed before the Registry Acts, provided the requisites of the 
statutes be complied with, (a) The opinion of Sir Thomas 
PlurnOr, in Thompson v. Smithy {b) contained a very clear and 
masterly vindication of the validity of the mortgage of a alup 
consistently with the preservation of the forms of the Registry 
Acts. He effectually put to (light tiie alarming proposition, that 
since the Registry Acts, tlierc could be ijp valid inorlgage of a 
ship; and he insisted that the defeasance annexed to the bill of 
sale ought to* bo fully indor&t*d as part of the instrument on the 
certificate of registry, if the ship be mortgaged in port; or, if 
mortgaged while at sea, a copy of the whole transmitted to the 
custom-house ; and that though the defeasance should 
not be uotic(3d * in any of the forms adhenid to at the * 149 
office of the customs, and the instrument should be rc'gis- 
tered as an absolute bill of sah', the mortgagor’s right of redemp- 
tion would not sufl’er by tln‘ omission. But as no such questions 
can |)ossibly arise under the Registry Acts of Congress, these dis- 
cussions in the Englisli courts are noticed only as a curious 
branch of the history of the English jurisprudence on this sub- 
ject. (c) 


(a) M.'iir v. Glonnio, 4 Manic & Selw. 240. Robinson r. Mncdonncll, 5 Ibid. 228. 
Ha> V Faii'liairn, 2 Rarn. & Aid. 193. Moiikhonso Hay, 2 Brod. & Bin*?. 114. A 
mortgage of a ship is good as between the parties to the mortgage, without n reg- 
istry, under the statute of 3 and 4 William IV. e 55. Lister v, Buyn, 11 Simons, 
348. 

(5) 1 Madd. Cli. Kep. 395. 

(c) In 1823, Mr. Trollope published, nt London, a distinct treatise, for the very 
purpose of vindicating tlie validity of mortgages of ships. It was entitled, A Trea- 
tise on the Mortgage of Ships, as affeeted by the Registry Acts ; and it contains a 
view of all the discussions on the question. The same doctrine is mnintained in 
Mr. Patch’s jate Practical Treatise on the Law of Mortgages, p. 34. Mr. Holt, in a 
note to his Reports of Cases ai Nisi Prius, vol. i. 605, n., fell into the current error, 
thatmpon a contract of mortgage, in respect to a British registered ship, there was no 
equity of redemption, and that the lihip heeame absolutely the property of the mort- 
gagee, without any relief to he afforded at law or in equity ; but snhsec^uently, in his 
elaborate treatise on shipping, ^ic adopts the doctrine in Thompson v. Smith, as being 
in conformity with the letter and spirit of the Registry Acts, Holt on Shipping, a^oI. i. 
306-312. The statute of 6 George IV. e. 110, removed the difficulties which attended 
the doctrine of mortgages under the former statutes, by declaring that the transfer of 
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The registry is not a document required by the law of na- 
tions as expressive of a ship’s national character, (a) The Reg- 
istry Acts are to be considered as forms of ioeal or municipal 
institutions, for purposes of public policy. They ‘are impera- 
tive only upon the voluntary transfer of parties, and do not ap- 
ply*to transfers by act or operation of law. (6) They are said 
to be peculiar to England and to the United States, whose 
maritime and navigation system is formed upon the model of 
that of Great ^ Britain. But by various French ordi- 
*150 nances, * between 1681 and the era of the new code, it 
was requisite that all vessels, in order to be entitled to 
the privileges of French vessels, should be built in France, under 
some necessary exceptions, and should be owned exclusively by 
Frenchmen, and fortMgncrs were prohibib^d from navigating 
under the French flag; and a Frcnehiuan forfeited his privilege's 
as such owner, by marrying a foreign wife, or residing abroad, 
unless in connection with a French house, (r) I'lic register is 
not of itself evidence of propc^rty, unless it be confirmed by 
some auxiliary circumstance to show that it was iriade by th(‘ 
authority or assent of the person named in it, and who is sought 
to be charged as owner. Without ])roof to connect the ])arty 
with the register as being his direct or adopted act, the register 
has been held not to be even primd facie evidence to charge a 
person as owner; and even then it is not conclusive evidence of 
ownership. («/) * The cases of IVie Mohawk Insurance Company 


ships, l)y way of mortgage, or by assignment in trust for ])aymont of debts duly regis- 
tered, should be valid, and ])asH the interest aecoiding to tho purposes of the transfer. 
The Acts of 3 and 4 William IV. c .54, which was a substitute for the former, has a 
similar provision. The treatise of Mr. Wilkinson, on “ The Law of Shipping, as it 
relates to the Building, Registry, Sale, Transfer, and Mortgages of British Ships,” - 
AlC., is recommended to the piofessioii as a very useful work. 

(а) L«* Cheniinnnt v Pearson, 4 Ihiunt. Rep. 3C7. 

(б) 6 Vescy’s Rep. 730. 15 Ibid. 68. Bloxhum v. lluhhard, 5 East’s Rep. 407. 

(c) Pardcssus, Cours dc Droit Com. tom. iti. 11, 12. Boalay Paty, tom. L 257- 
2G0. 

(d) Tinkler y. Walpole, 14 East’s Rep. 226*. M’Ivcr v. Humble, 16 Ibid. 169. 


1 See Myer'» #. Willis, 83 Kng. L. & Eq. 204; 80 Id. 380; United States v, Brune, 2 
Wall. tlr. 204; Lincoln r. Wright, 23 Penn. 76; Brooks v. Silintum, 1 Cal. 481, 
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V. Eekford, decided in the New York Court of Common Pleas 
in 1828, and Rir^ v. Franklin^ in the Superior Court of that 
dty in 1829, (a) went upon the same ground, that the register, 
standing in the name of a person, did not determine the owner- 
ship of the vessel, though it might, perhaps, be presumptive 
evidence, in the first instance. An equitable title in one person 
might legally exist, consistently with the documentary title at 
the custom-house in another. (6) 


•(4.) Of part-oioners. *151 

The several part-owners of a ship are not partners, 
but tenants in common, (c) • Each has his distinct, though un- 
divided interest; and when one of them is appointed to manage 
the concerns of the ship for the common benefit, he is termed 


Fraser Hopkins, 2 Taunt. Hep. Tj. Sharp v. United Insurance Company, 14 Johns. 
Hep. 201. Colbon y. Bonzey, 6 Greenleaf, 474. Bas v, Steele, 3 Wash. Cir. liep. 
381. 1 Greenleaf on Evidence, ‘^cc. 494. The interest that appears upon the 

regibtry is held to estop the owner from setting up a claim to any other intcrobt ,* hut 
if he deals as owner of a larger share, he is liable to others in that jiroportion. 
This IS the English rule upon the policy of the llcgistry Acts. Ex parfe Yallop, 15 
Vesey, 60.^ 

(a) 2 Hull’s Bop. 1. 

(/») By the French law, a verbal sale of n ship may do as between the parties, hut 
not as respects tlic claims of third persons. It has been, at all times, the jiolicy of 
tlicir law to require the wfttten evidence of a sale. Formerly, every .sale was re- 
quired to be attested before a notary, hut now a private instrument is suffieiciit. But 
the law of France placco very material cheeks upon the trunsfer of ships; for, in 
order to bar the rights and claims of third persons, it is requisite that the vessel make 
one voyage at sea at the risk of the purchaser, and without opposition from the cred- 
itors of the vendor ; otherwise their claims are preferred to the title of the purchaser. 
If the vessel be sold while on a voyage, that voyage is not computed, and it requires 
a new voyage subsequent to such sale, to bar the rights of privileged creditors. This 
privilege, under the French ordinance of 1681, applied to creditors of every descrip- 
tion existing at the time of the «alc ; but under the new code of commerce, it would 
rather seem to be coniiiied to the bpecificd class of privileged creditors. Ord. b. 2, 
tit. 10, Des Navircs, art. 2, 3, and Valin’s Com. Ibid. tom. i. 602. Code dc Com. 
art. 193, 194, '196. Boulay Paty, Cours de Droit Com. tom. i. 168, 170. 

(c) Ex parte Young, 2 Ves. & Bea. 242. 2 Hose, 78, note. Ex parte Harrison, 
2 lb. 76. Ex parte Gibson, 1 Montagu on Partnership, 102, note Nicoll v. Mum- 
ford, 4 Johns. Ch. Rep. 526. See also supra ^ 39, 40. 


1 By the Act of Congress, WSO, ch. 27, ^ 6, the share of each part-owner must be stated 
in the register* 
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the ship’s husband. Valin strongly recommqnds the utility M 
these associations of part-owners, in the business of navigation 
and maritime enterprises, in order to unite the wisdom of joint 
counsels, as well as to divide the risks and losses incident to a 
very extended maritime commerce, which is exposed to so many 
haaards and revolutions : tua omnia uni nunquam navi credito. (a) 
The marine law of England, respecting part-owners of vessels, 
is distinguished for the wisdom and equity of its provisions, 
and it has an undoubted preeminence over the common-law 
doctrine concerning a tenancy in common in chattels. If there 
be no certain agreement among themselves respecting the em- 
ployment of the ship, the Court of Admiralty, under its long 
established and salutary jurisdiction, authorizes a majority in 
value of the part-owners to employ the ship upon any probable 
adventure, and at the same time takes care to secure the inter- 
est of the dissenting minority.^ The admiralty practice 
*152 is dictated by the plain reason, *that “ships were made 
to plough the ocean, and not to rot by the wall.” (b) 
Ownership in a ship is, ordinarily, not like the case of joint 
concern or partnership ; nor does the English law, like some of 
the ordinances of other countries, give power to the majority in 
value to* control, in their discretion, the whole concern. The 
Court of Admiralty takes a stipulation from the majority, in a 
sum equal to the value of the shares of tt^p minority, either to 
bring back and restore the ship, or pay the minority the value of 
their shares.^ In that case, the ship sails wholly at the charge 
and risk and for the benefit of the majority, and they appoint 
the officers and crew, and it must be done in good faith, (c) 
This security the minority obtain upon a warrant issued upon 
their application to arrest the ship. This is the only safe pro- 


la) Valin’s Cdm. tom, i. 584. 

(ft) In the same way the fir-treo, though originally rooted in the mountain soil, was, 
according to the beautiful pro<iopopwia of the poet, destined to witness the perils of the 
deep — casus ahks visura inarinos. 

{c) Card v, Hope, 2 Barn. & Cress. 661, 675. 


1 A majority may generally appoint the master. Loring v. IJlsloy, 1 Cal. 24. 

2 Fox t’. The Lodemia, Crabbe, 271. 
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ceeding to the minority ; for if the ship be sent to sea by the 
majority without this security, and she be lost without any tor- 
tious act in the majority, the minority have no remedy in law 
or equity.^ If the minority have possession of the ship, and 
refuse to employ her, the majority, on a similar warrant, may • 
obtain possession, and send the ship to sea, on giving the* like 
security. The jurisdiction of the admiralty extends to the tak- 
ing a vessel from a wrongdoer, and delivering her over to the 
rightful owner; and this is a most useful part of the jurisdic- 
tion of the court, and one recognized in the courts of law. (ft) 
The Court of Chancery exercises this sort of equitable jurisdic- 
tion in cases where the admiralty cannot, as where the shares 
are not ascertained, (b) 

If the part-owners be equally divided in opinion in 
respect * to the employment of the ship, either party * 153 
may obtain the like security from the other seeking to 
employ her. (c) It is said tlnat the Court of Admiralty has 
no jurisdiction to compel an obstinate part-owner to sell his 
share ; (d) and yet it was considered, in the District Court of 


(a) Graves v. Saweer, T. Rjirm. Rep. 1.5. Strclly r. Winson, 1 Vern. Rep. 297. 
Anon. 2 Ch. Gas. .36. Ouston v. Hebdcn, 1 Wils. Hep. lOl. Abbott on Shipping, 
part 1, c. 3. The Sisters, 4 Rob. 27.5. The New Draper, Ibid. 287. The Experi- 
ment, 2 Dodson, 38. Tiiu John, of London,! Uagg. Adrn. 342. The Pitt, Id. 240. 
The Margaret, 2 Hagg, Adm. Rep. 276, 277. In the matter of Blanshard, 2 Barn. 
& Cress. 244. In Willings v. Blight, Peters's Adm. Rep. 288, the general jurisdiction 
of the admiralty, as stated, seemed to have been assumed. See, also, The Apollo, I 
Hagg. Adm. Rep. 306 ; Steamboat Orleans v. Phcebiis, 11 Peters’s R. 175. 

(ft) Haly V, Goodson, 2 Merivale’s Rep. 77. 

{<;) Abbott on Shipping, wft. si/p. sec. 6. 

(d) Ouston V. HeVideii, 1 Wils. 101. In the cn.se of The Apollo, 1 Hagg. 306, Lord 
Stowell vindicated the legality of the initiatory measure of arresting a ship, on the 
application of a part owner who dissents from her intended employment, and compel- 
ling security for the safe return of the ves.sel, or for the estimated value of his share. 
And while he was extremely cautious of enlarging his jurisdiction on this subject, he 
decreed immediate payment of the entire amount of the stipulated sum, upon the loss 
of tlio ship. The jarisdiction of the admiralty, in case of part-owners having unequal 
interests and shares, never has been applied to direct a eaie upon any dispute between 


1 Nor can they maintain an action for use and occupation of their part of the vessel 
where the expenses exceeded the earnings. Sturdivant v. Smith, 29 Maine B. 387. 

5* By a recent statute in Delaware, the part-owners of more than one half of a vessel are 
authorized to assume the management and control of her. Laws of Del. cli. 95, 1847. 
VOL. m. *19 • 
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Pennsylvania, as still an unsettled point, whether the court 
might not compel a sale of the shares of the minority who 
unreasonably refused to act. (a) If a part-owner sells, he can 
only sell his undivided right. The interest of part-owners is 
so far distinct, that one of them cannot dispose of the share of 
another ; and this may be considered as a settled principle, (ft) 
The language in the Court of Errors of New York, in the 
case which has been already mentioned, does not lead to an 


thorn as to the oavipration of the ship in maritime voyages. The majority 

of the owners have a right to CMiiploy tlie ship, on giving the rccjuisito stipulation in 
favor of the minority, if tfujy re«|uire it. So the minority may employ the ship in like 
manner, if the majority decline to employ Iicr. Steamboat Orleans v. Phmhus, 11 
Peters, 175. 

(a) Wil lings v. Blight, ub. sup. A sale was decreed upon the petition of one part- 
owner of a vessc^against another, in the District Court of Soutli Carolina. Skriiicw. 
The Sloop Hope, Bccs’s Adm. Kep. 2. The remedy for the dissenting owners, in 
Scotland, is to compel a sale, or that tite other owners shall give or take at a price 
put. Mr. Bell intimates timt the Engiisii inotliod is less harsh and perilous. Beirs 
Commencarics on the Jmws of Seotland, vol. i. 503. Mr. Justice Story (Corn, on 
Partnersliip, 4.S.5>439) strenuously contends for the lawful exercise, by the courts 
of admiralty, of the power to decree a sale of the vessel, on a disagreement of the p^art- 
owners of a ship upon a particular voyage, whether the ship he owned in equal or un- 
equal shares.* This is the rule of the maritime ln\<^ abroad, and is sustained by the 
decision of Judge Washington, in the case cited, infra 1.54, n. a., and by general con- 
venience and policy. 

(b) It was 80 dcclai*ed by Abbott on Shipping, part 1, c 3 ; and Lord Ch. J. Dal- 
las observed, in 8 Taunt. Rep. 774, that one part-owner of a ship could not bind the 
rest, as in particular cases. The general understanding at the common law is, says 
Mr. Justice Story, (Partnership, §§ 421, 427,) tlmt if there be no express or implied 
agreement inter se, one part-owner of a ship cannot hind the others as to repairs and 
expenditures.^ But the continental Jurists and ordinances generally follow what is 
deemed the more equitable doctrine, that all the part-owners of a ship are bound to 
contribute ratably to each other for the expenses of necessary reparations incurred by 
one or more of them. The decisions of the Kota of Genoa, the Con.solato del Mare, 
Straceha, Roecus, Pothicr, Emerigori, Valin, Code dc Com., Pardessus, &c., are re- 
ferred to by Mr. Justice Story, (on Partnership, §§ 424~42C, 429<) in support of the 
foreign law. 


1 It was declared in a late case, that one part-owner has authority to bind the others for 
repairs and supplies, but not on a contract of insurance. Patterson v. Chalmers, 7 B. Mon. 
R. 696. Sawyer r. Freeman, 36 Me. 642. A part-owner cannot maintain assumpsit against 
another- part-owner for money paid on joint account, where no settlement has been made, 
nor balance struck. Maguire v. Pingree, 30 Maine R. 608. Dodge r. Hooper, 35 Id 686. 
Nor can a libel in admiralty be maintained. Martin v. Walker, 1 Abbott’s Adm. 679. 
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opposite conclusion, (a) That * case only admitted that * 154 
a ship might be held, not only by part-owners, as tenants 
in common, but in partnership, by partners, as any other chattel. 
And though a part-owner can sell only his share, yet one part- 
ner can dispose of the entire subject; and the case of vessels 
does not form an exception, w^hen they are owned by a part- 
nership, in the commercial sense, and so it has frequently been 
held. (6) 

The cases recognize the clear and settjpd distinction between 
part-owners and partners. Part-ownership is but a tenancy in 
common,' and a person who has only a part-interest in a ship. 


(a) See ante, 40- The ordinance of Rotterdam, of 1721, j^ave the owners of above 
half the ship the power to sell the same for the u:cneral account, as well as to freij^ht 
her and outfit her at the common expense, and apiinst the consent of the minority. 
(Art. 171, 172. 2 Magciis on Insurance, 108.) On the other hand, the French ordi- 

nance of lf)8l, prohibited one part-owner of a ship from forcinij his companions to a 
sale, except in case of equality of opinions upon the undertaking of a voyage, and 
limited the powers of the majority to matters strictly connected with the ordinary em- 
ployment of the vessel. Liv. 2, tit. 8. Des Proprietaires, art. 6. Valin, ll)id. Far- 
dessiis, Droit Com. torn. iii. 47. Valin vindicates this interdiction as conducive to 
the benefit of the trade, though he admits it has its inconveniences, and that such is 
the destiny of all human laws. 

(/ ) Wright V. Hunt(5r, 1 EastVsRep. 20. .Lamb v. Durant, 12 Mass. Rep. .54. In 
the case of Davis & Brooks v. The Brig Seneca, decided in the Circuit Court of the 
United States for the District of Pennsylvania, in May, 1829, on appeal from the Dis- 
trict Court, the par -owners were equally divided in opinion as to the employment of 
the vessel. (Ine party, having equal interest, wished to employ her on his own terms, 
and by his own master, and the other party claimed the same riglit; and neither would 
recede. The District Court decided that it had no power to award a sale of the ves- 
sel. Gilpin, 10. The Circuit Court reversed that decision, and decreed a sale. Judge 
Washington admitted that the English Admiralty had no such jurisdiction ; but he 
went upon broader ground, and held that the court had jurisdiction of all cases of. a 
maritime nature, and was governed by the general maritime law of nations, and was 
not confined to that of England, lie considered the 5th and 6th articles of the marine 
ordinance of Louis XIV. (liv. 2, tit. 8, Des Proprietaires), and ValirPs Commentary 
thereon, (tom. i. 585,) to he evidence of the maritime law of nations, that the court 
could award a sale of the ship when the part-owners were equally divided, as in that 
case. The articles in the ordinance were agreeable to the Roman law. Seethe report 
of the case in the Anfcrican Jurist for January, 1 838, 486.^ 

1 Hence one part-owner cannot-maintain replevin against his co-owners for the common 
property. Wetberell e. Spencer* 3 Gibbs, (Mich.) 123. 

* See Tunno v. The Betsina, 6 Am. L. Beg. 406, where Judge Mngrath, in an elaborate 
opinion, discusses and enumerates the cases of disagreement among part-owners, in which 
a Court of Admiralty will decree a sale. 
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is generally a part-owner, and not a joint tenant or partner. 
As part-owner he has only a disposing power over his own in- 
terest in the ship, and he can convey no greater title. But 
there may be a partnership, as well as a co-tenancy, dn a vessel; 

and, in that case, one part-owner, in the character of 
• 155 * partner, may sell the whole vessel ; and he has such an 
implied authority over the whole partnership effects, as 
we have already seen. The vendee, in a case free from fraud, 
will have an indefeasjble title to the whole ship. When a 
person is to be considered as a part-owner or as a partner in a 
ship, depends upon circumstances.^ The former is the general 
relation between ship-owners, and the latter the exception, and 
requires to be specially shown, (a) But as the law presumes 
that the common possessors of a valuable chattel will desire 
whabiver is necessary to the preservation and profitable em- 
'ployment of the common property, part-owners, on the spot, 
have an implied authority from the absent part-owners, to 
order for the common concern whatever is necessary for the 
preservation and proper employment of the ship. They are 
analogous to partners, and liable under that implied author- 
ity for necessary repairs and stores ordered by one of them- 
selves; and this is the principle and 'limit of the liability of 
part-owners, (b) ^ 


(a) If part-owners join in a particular adventure on which the ship is sent, they be- 
come i/uasi partners in the adventure. Holderness ?;. Shackcls, 8 Barn. & Cress. 612. 
Muinford v. Nicoll, 20 Johnson, 611. Supra, 40. Part-owners in a carj^o and common 
adventure, have, like partners, a specific lien for their dishnrsetnents and advances, as 
well as for their share of the profits. AI>hott on Shippinp^, part 1, c. J. Holderness 
V, Shnckels, 8 Barn. & Cress. 612, 618. Story on Partnership, §§ 441-444. 

Ih) Holt on Shipping?, Int. 23, and vol. i. 367-369. Wripht r. Hunter, 1 East's 
Rep. 20. Scottin v. Stanley, 1 Dallas’s Rep 129; hut see sapm, 153, n. c, where the 
general rule at common law is otherwise, without there be ground to infer an agree- 
ment or consent. The place where the repairs arc made becomes a material circum- 
stance; for if tlic repairs are made at the port where the owners reside, they are 
usually considered to be mjulo upon the credit of the owners, exclusively of the mas- 
ter. Farrol u. M’CIca, I Dallas, 393. James v. Bixby, 11 Mass. Rep. ,34. 

1 Unless there be a special contract, the relation of the owners of steamboats is that of 
part-owners.. I’ntterson Chalmers, 7 B. Mon. R. 595. fiiit in Allen v. Hawley, 6 Fior. 
142, it was held that there might be a partiicrsliip tinplied from the nature and character 
of the business or adventure in which the vessel was engaged. 

2 King r. Lowry, 20 Barb. 632. Hardy v. Sproule, 29 Me. 268. But the modern English 
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Whether part-owners who render their companions liable for 
supplies furnished, or repairs made upon a ship, are to have 
their accounts taken, and the assets distributed, as if the ship 
was partnership property, or as if they had each a distinct, 
separate interest in the vessel as tenants in common, depends, 
as we have already seen, upon the fact, whether the ship Vas 
held by them, in the particular case, as part-owners or as part- 
ners. The laws of Holland and of France consider it to be 
prejudicial to trade, to carry the resf)oi»sibility of part-owners 
to the extent of the English law ; and the rule in those coun- 
tries is, that each part-owner shall be answerable in relation 
to the ship no further than to the extent of his share, {a) 

The English and * Scotch law, on the other hand, as well * 156 
as our own, render part-owners, in all cases, responsible 
in solido as partners, for repairs and necessary expenses relating 
to the ship and incurred on the authority of the master or ship’s 
husband, (b) But where a ship has been duly abandoned to 
separate insurers, they are not responsible for each other as part- 
ners, but each one is answerable for the previous expenses of 


(а) Vnn Leeuwen’s Com. on*tlie Roman T^aw, b. 4, c. 2, see. 9. Vinnius, 

not. in Com. Pockii. tit, J)e Exccrc. 1.55. The latter savs, it is neither agreeable to 
natural equity nor public utility, that each part-owner should be hound in sff/ido^ or 
beyond his sliarc. By the French law, part-owner?, equally with the English and Scotch 
law, are liable in like manner as partners, /?>r their pmportion of all the necessary debts 
and reasonable expenses incurred for the eommon binjelit. Poihicr, de Soci<5t^, n. 185, 
187. Alibott on Shipping, part 1, c. 3. In Louisiana, it is held, that joint owners of 
a boat are not, merely from that eireumstance, responsible in solido; though, if they 
he associated for the purpose of carrying goods for hire, they become responsible 
jointly and severally. David v. Eloi, 4 La. Rep. 106. The law of Louisiana follows 
the French law on this point. Civil Code of Louisiana, art. 2796. 

(б) Bladney v. Ritchie, 1 Stnrkie’s Rep, 338. Wcstcrdcll v. Dale, 7 Term Rep. 306. 
Bell’s Cum. vol. i. 520, 524. Chapman v. Durant, 10 Mass. Rep. 47. Schermerhorn 
u. Iioines, 7 Johns. Hep, 311. Muldon r. Whitlock, I Cowen. 290. Thompson v, 
Findcn, 4 Carr. & Payne, 1 58. Story on Partnership, H 420, 440. 


doctrine seems to differ from that of the text in this, that the common principles of the 
law of agency are taken to determine the question of a part-owner’s responsibility and not 
those applicable peculiarly to tigs partrjership relation; and that, hence, one part-owner is 
liable for repairs or supplies ordered by another, only when. he 1ms expressly or impliedly 
given authority to the contracting part-owner to bind him. Brodie Howaud, 83 Eng. L. 
& Eq. 146.'. See Hardy v, Sproule, 31 Me. 71. Stedman e. Feilder, 26 Barb. (N. Y.) 
605. 
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the ship, ralably to the extent of his interest as an insurer, and 
no further, (a) By the French law, the majority in interest of 
the owners control the rest ; and in that way one part-owner 
may govern the management of the ship, in opposition to the 
wishes of fifty other part-owners, whose interests united are not 
equal to his, and make the other part-owners to contribute rat- 
ably for repairs and expenses, (b) This control relates to the 
equipment and employment of the ship, and the minority must 
contribute; but they earntot be compelled to contribute against 
their will for the cargo laden on board, though they will be 
entitled to their portion of the freight, (c) If the part-owners 
be equally divided on the subject, the opinion in favor of em- 
ploying the ship prevails, as being most favorable to the interest 
of navigation. (^/)^ Many of the foreign jurists contend, that 
even the opinion of the minority ought to prevail, if it be in 
favor of employing the ship on some foreign voyage. Erneri- 
gon, Ricard, Straecha, Kuriche, and Cleirac, are of that opinion ; 
but Valin has given a very elaborate consideration to the sub- 
ject, and he opposes it on grounds that are solid, and he is sus- 
tained by the provisions of tlie old ordinance and of the new 
code. (e). Boulay Paty (/) follows the opinion of Valin and of 
the codes, and says, that the contrary doctrine would enable the 
minority to control the majority, contrary to the law of every 
association, and the plainest principles of justice. The 
*157 majority *not only thus control the destination and 
equipment of the ship, but even a sale of her by them 


(а) The United Insurance Company u Scott, I Johns. Ilep 106. 

(б) I Valin’s Com. 57,')-584, Code do Com. ait. 220. 

(r) I Valin’s Com 576-580. 

(rf) Abbott on Shipping, part 1 , c. 3. Molloy, de Jure Marit. b. 2, c. 1, sec. 2. Story 
on Puitncrohip, § 435. 

(e) Ord. dc la Marine, liv 2, tit. 8, art. 5, tit. Des Propridtaires, and Valin’s Com. 
Ibid. tom. i. 573-584. Code de Commerce, art. 220. 

( f) Cours dc Dioit Commercial Maritime, tom. i, 339-347. * M. Fardcssus, Cours 
de Droit Com. tom. in. 48, speaks with less decision on the question. 

1 One joint owner of a vessel havinji; excUmive po8*'e*.sion of her, though snch possession 
and control was assumed without the absent of the other owners, is not liable, if by his 
carelessness and improper conduct the vessel be lo«»t. Motxly a. Buck, 1 Sandf. (Law) B 
304. 
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will bind the right of privileged creditors after the perform- 
ance of one voyage by the purchaser, but not the other part- 
owners, (a) 

The ship's husband may either be one of the part-owners or 
a stranger, and he is sometimes merely an agent for conducting , 
the necessary measures on the return of the ship to port ^ but 
he may have a more general agency for conducting the affairs 
of the vessel in place of the owners, and his contracts, in the 
proper line of a ship’s husband’s duty^wjjil bind the joint owners. 
His duty isj generally, to see to the proper outfit of the vessel, 
as to equipment, provisions, and crew, and the regular docu- 
mentary papers ; and though he has the powers incidental and 
necessary to the trust, it is held, that he has no authority to 
insure or borrow money for the owners, or bind them to the 
expenses of lawsuits, {b)^ 

The rights of tenancy in common among part-owners, apply 
to the cargo as well as to the ship, and they have not a com- 
munity of interest as partners, so as to enable one to dispose of 
the whole interest, and bind the rights of his co-tenants, (c) 


{a) Boulay Puty, uh. sup. 3!j>. Tardossiis, tom. ii. 27, is, however, of opinion, that 
they arc equally ronoliuled with the creditors by the sale, after o^c voyH>>c. If the 
ship he seized for the debt of one of the part-owners, and the claim of the otliers he 
put in before judgment, the right only of the part-owner can be sold ; but if not until 
after judgment, ihc entire right to the ship is sold, and the other part-owners reclaim 
their share of the proceeds. Boiiluy Paty, tom, i. 227, 228. 

(ff) French v. Backhouse, 5 Burr. Rep. 2727. Sims v. Brittain, 4 B. & Adol. 375. 
Bell V. Humphries, 2 Stark. Rep. 3.54. Campbell a. Stein, 6 D(»w’s Hep. 134. BelPs 
Com. vol. i. 504. Bell’s Principles of the Law of Scotland, see. 449. Collyer on 
Partner8hip.s, b. 5, c. 3, j 4, pt. 2. Story on Agency, § 35. 

(e) Jackson v. Robinson, 3 Mason's Rep. 138. The cpnehiding part of Collyer on 
Partnership and of Story on Partnership, have each a valuable chapter on the law of 
part-owners of ships, in whieli the established law an'd doctrine of the cases on the 
subject arc clearly and skilfully condensed. 


1 The ship’s husband, as such, has no lieu on the ship for his disbursement. The Larch, 
2 Curtis, 427. . 
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OP THE PERSONS EMPLOYED IN THE NAVTOATION OF METICHANT 
(j SHIPS. 

(1.) Of the avtliority ami dniy of the master. 

The ca[)tain of a ship is an officer to whom great power, 
momentous interest'^, and enlarged discretion are necessarily 
confided; and the continental ordinances and jurists have, in a 
very special manner, rcciuired that he should possess attainments 
suitable to the dignity and tlu' vastness of his trust. Tie must 
be a person of (‘xperience and practical skill, as well as deeply 
instructed in the theory of the art of navigation. U(* is clothed 
with the power and discretion r(*qnisite to meet the unforeseen 
and distressing vicissitudes of the voyage*; and he ought to 
possess itmral and intellectual, as well as business qualifications, 
of the first order, llis authority at sea is necessarily summary, 
and often absolute ; and if In* chooses to perform his duties or 
to exert his power in a harsh, intemperate, or oppressive man- 
ner, he can seldom be resisted by physical or moral forct*. He 
should have the talent to command in the midst of danger, and 
courage and presence of mind to meet and surmount extraor- 
dinary perils. He should be able to dissipate fear, to calm dis- 
turbed minds, and inspire confidenee in the breasts of all who 
are under his charge. In tempc^ts as well as in battle, the com- 
mander of a ship “must give desperate commands; he must 
require instantaneous obedicnct*.” He must watch for the pres- 
ervation of the health and comfort of the crew, as well as for 
the safety of the ship and cargo. It is necessary that he should 
maintain perfect order, and preserve the most exact dis- 
*160 cipline, under *the guidance of justice, moderation, and 
good sense. Charged .frequently with the sale of the" 
cargo, and the reinvestment of the proceeds, he should be fitted 
to superadd the character of merchant to that of commander; 
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and he ought to hav^a general knowledge of the marine law, 
and of the rights of belligerents, and the duties of neutrals, so 
as not to expose to unnecessary hazard the persons and property 
under his protection, {a) 


{n) The master of a vessel is liable for indecent and inhuman conduct townSfls a 
passeufrer; and he is rcsponsil»ic, in datnaf^cs, for injuries rcsultiuj;? from the want of 
reias»nal>lc care, prudence, and fidelity. Abbott on Shipping;, 5th Aincr. edit. Boston, 
1846, p. 152, note, p. 218, and note ; and sec infm, p. 162, n. d. As to liis duty as 
master of a neutral shi}) in time of war, see the cases c<^lectl^d in Abl»ott on Sliippini^, 
supra, pp. 221. 222, notes. The owner of a vessel carrying passengers for hire, is 
liable fur breaches of duty of the oliicer to the passengers, equally as lie is in the case 
of merchandise committed to their earc.^ Keene v. Li/.ardi, 5 La. Kep. 431. 
Cleirne, in bis Jugcniens d'Oleron, c. 1, says, that the title of master of a sliip implies 
honor, experience, and morals ; reverandnm htmorem snmit quisquis marpstri nomen accep- 
^erit. The French ordinances of 1584, 1681, and 1725, and the ordiiuinecs of tHo 
Hanse Towns, of Billioa, of Prussia, arnl Sweden, have all required tlic master to be 
previously examined and certified to be fit by bis experience, capacity, and eharuetcr. 
He was, formerly, when trade was constantly exposed to lawless rapacity, retpiired to 
possess military as well as ordinary nautical skill: omtnbus prituleqiis mtlifarihus yaudeL 
Koccus dc Navi bus ct Naulo, note 7. Emcrlgon, Traitc des Ass. tom. i. 192. Valin’s 
Com. liv. 2, tit. l.)u Capirainc, //f/Ww. Jacobsen’s Sea Laws, by Frick, b. 2, c. 1. 
Boulay Pafy, Cours do Droit Mar. tom. i. 368, 376, 379. lldperroirc do Jurispru- 
dence, tit. Capitaiiio dc Vaisseau Marcliaiid. 

The Englisli writers go dinaaly to the iliscussion of these subjects, which they han- 
dle dryly and with mathematical prcci.sion ; while the foreign, and C-siHicially tho 
French jurists, not only rival their ncigliltors in the accuracy of their minute details 
of judicial pro(?ecdings and practi<-al rules, but they occasionally relieve the exhausted 
attention of the reader, by the vivacity of their descriptions, and tho energy and elo- 
quence of their reflections It must he admitted, however, that the deci.sions of Lord 
Btowoll are remarkable for taste and elegance, and they are particularly distinguished 
for the justness and force with which they describe the transcendent powers, and de- 
fine the delicate and imperative duties of the master. And the duties of ilie master, 
and particularly tlie necessity of kind, decorous, and just conduct on the part of the 
captain, to the passengers afid crew under his charge, and the firm purpose with 
which courts of justice punish, in the shape of damages, every gross violation of such 
duties, are nowliere more forcibly stated than in Chamberlain v. Chandler, 3 Mason’s 
Rep. 242, in our American admiralty.'** In the English statutes of 5 and 6 VVm. IV. 


1 The ship, in re?n^ is bound ns well as the owner for damages resulting from a breach 
of duty toward.s a passenger. 1'ho Aherfoyle, 1 Blatch. C. C. 360. The Pacific, Id. 669. 
Steamboat H. M. Wright, 1 Newb. Aflm. 494. The Zeiiobia, 1 Abbott, Adm. 80. 

® Uy Act of Congress of March 24, I860, the seduction of or having illicit connection 
with any female passenger, by% master or other officer, seaman, or other person employed 
on board of any ship or vessel of the Unitetl States, during the voyage, is punishable by 
imprisonment or fine; and if any of the officers, seamen, or other persons employed ou 
board, visits or frequents the part of the ship or vessel assigned to emigrant passengers, 
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* 161 * As the master is the confidentijy agent of the own* 

ers, he has an implied authority to bind them, without 
their knowledge, by contracts relative to the usual employment 
of a general ship, [a) This is a reasonable rule, and founded 
on just principles of commercial policy. It is to be traced to 
the Jloman law, which gave to the master, on the voyage, in 
whatever matter concerned the ship, the powers of the exercitor 
or employer, and he could bind him by his acts as master ; and 
all the foreign marine ordinances give this power, but with 
greater precision and more exact regulation, (ft) The master 
is appointed by the owner, and the appointment* holds him 
forth to the public as a person worthy of trust and confidimce, 
and the appointment may be revoked at discretion. The mas- 
ter is always personally bound by his eA)nti*acts, and the person 
who deals with the captain in a matter relative to the usual 


(si’C /w/m, |). 196,) the mastf'V is defined to nienn every person liavinj;’ the cliar^^e or 
eoiniiiand of* any ship )»cloii<j;:in»r to a sul»jeet of (Jreat Britain; and setowaw means 
every person employed or cn}xa<;ed to serve in any eapaeity on hoard tl^e same; and 
ship eonifireln.Mids every description of vessel Tiavij^atinfj: on the sea ; and steam-vessels 
employed in earryin{j passeii^^ers r>p i^oods are inu/imi siu)is. 

(a) Boson/. Saiidford, Carlh. Kep. r>vS. Rich Coe, Cowp. Rep. C36. KHis 
Turner, 8 Term Rep. 531. Reynolds v. Toppan, 15 M>ish. Rep. 370. Webster w. 
Seekamp, 4 Barn. & Aid. 352. Abbott on Shii)ping, 5ih Am. edit. 1846, pp. 162- 
166. 

{h) By the civil law, the master wa.s the propoHitmy or agent of the owner or exer- 
c/ fur, and could bind his principal in all matters relating to the tmiployment. Thci 
exercitor was hound for the acts of the master ax contractu and ex delicto, Voet, Com. 
nd. Band. 14, 1,7. He was the employer, or person who received the earnings of tlie 
vessel. Exercilorem autuni eum diciwns ad ijuem ohventffmes at radiitm otnnas perveniunt. 
Big. 14, 1, 1,15. Ibid. 14,1, 1, 7. Ibid. 14, 1, 7. The general maritime law of 
Europe does not allow the master to hind the owners personally at all, and only to 
the extent of their interest in the ship and freight. The foreign ordinances and 
jurists are referred to on this point by Mr. .Justiee Story, in the ease of Pope v. 
Nickerson, 3 Story’s R. 479, 480, where the marine law is discussed on the liabilities 
of the owners and power of the ina.ster, with his usual ability and learning. And 
wheti, by the dvarter-party, the charterer lakes the vessel into his own possession and 
control, and navigates her by his own master and crew, the liability of the general 
owner ceu.ses, and the charterer becomes owner, pro hac vice, and he alone is responsi- 
ble for the acts of the muster. Thomp.son v. Sflow, 4 Greciilcaf, 264. Emery v. 
Horsey, Ibid. 407. The Phehe, Ware’s Rep. 265, 268. 


except by direction or permission of the master or commander, the person so doing shall, 
on conviction, forfeit to the ship his wages for tlic voyage. 
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employment of the i^ip, or for repairs or supplies furnished her, 
has a double remedy. * He may sue the master on his own 
personal contract, and he may sue the owner on the contract 
made on his iDehalf, by his agent, the master.* The latter may, 
however, exempt himself from personal responsibility, by ex- 
pressly confining the credit to the owner, and stipulating against 
his personal liability, (a) ^ - 

If there was no special agreement in the case, the French 
law, both in the ordinance of 1681 and i^i the new code, gave to 
the owner the power to discharge the master in his discretion, 
and without being responsible in damages for the act. M. Del- 
vincourt and M. Pardessus, in their commentaries on ihe new 
code, condemn the existence of such a power, while M. Boulay 
Paty vindicates it, on the ground that the appointment of the 
master is an act of pure and voluntary confidence, and 
*the principal necessarily has that control over an agent, *.162 
for whose acts he is accountable, and it is in the power 
of the master to provide for the case by a special contract for 
indemnity in case of dismisMon. (b) In England, if the master 
be not an owner, the majority of the owners may remove him 
at pleasure ; but if he be part-owner, some special reason, to 
be judged of by the Colirt of Admiralty, thougli not minutely 
or severely, is requisite before the court will interpose. (6*) ® In 
the Scottish admiralty it is also held, that ship-owners may dis- 
miss the master at any time, without cause assigned, and the 


{a) Hoskins r. Slnyton, Cases temp. Hard. ,376. Lord Mansfield, Fanner v. Da- 
vies, I Term Rep. 108. Lord Ellen borough, Uiissoy ik (^^liristie, i) East’s Ucp. 4,32. 

{b) Ord. de la Mar. des Froprieiaires, art. 4. Code de Coinincrce, art. 218. M. 
Pardessus, tom. ii. ,35. M. Deivincourt, Inst. Droit Com. tom. ii. 294. Boulay Paly, 
tom. i. ,324-329. In the fourth edition of bis Cours de Droit Com. tom. Hi. No. 62G, 
Mi Pardessus seems to have withdrawn his objection to the owner’s discrciionarv 
power to dismiss the master. 

(c) The New Draper, 4 Robinson’s Adm. 287. Johan & Siegmnnd, 1 Ed. Adm. 
R. 242. . 


^ But a suit against the owner for supplies furnished at a foreign port, cannot be main- 
tained without showing that the supplies were necessary. Whitten t?. Tisdale, 43 Maine, 
46L 

® Sydnorw. Hurd, 8 Tex. 98, 

® See 17 & 18 Viet. ch. 104, § 239, et seq. 
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majority may dismiss him in his character of master, even if he 
be a joint owner, (a) The master is bound to conduct himself, 
in all respects, with good faith, diligence, and competent skill, 
and he is responsible to the owners, as the^ir agent^, for his con- 
duct. (b) ^ His misconduct will subject him to the forfeiture of 
his^wages, if it* be gross in its circumstances, and attended with 
serious damage to the owner; and, in cases of a venial nature, 
the damages which his unwarrantable acts may have produced, 
will be a charge upon ^us- wages. (6*) 

The master may, by a charter-party, bind the ship and freight. 
This he may do in a foreign port in the usual course of the 
ship’s employment; and this he may also do at home, if the 
owner’s assent can be presumed. The ship and freight are, by 
the marine law, bound to the performance of the contract, (d) 


{a) Hfiirs Com. vol. i .'506, 508. Mr. Curtis conchulos, from an examination of 
the fiuhjeft, that by the niaritinio law the owners have a rij;ht to remove ilie master, 
who is a part-owner, at their pleasure, paying him for his share of the vessel; hut if 
he be removed without good cause, after an engngement^or a particular voyage, ho 
tliink.s they arc hound to pay him damages for his losses and responsibilities incurred 
as master. Treatise on the Uights and Duties of Merchant Seamen, Boston, 1841, 
16.5. 

{b) The French law will not allow the master, in a foreign port, to pass u night 
from his ship, unless it he necessary in the business of his employers. Fardessus, 
tom. iii. 67. The master cannot quit the vessel on the voyage, unless from necessity 
or on due notice. Whether he be employed for a spccilic voyage, or the vessel he a 
general trading vessel, it is his duty to [lerfonn Ills contract, niid tinish the voyage, or 
bring the ve.s.sel home if possible ; and in eases of eafiluh}, to remain with the ship 
until recovery he hopeless. Willard r. Dorr, 3 Mason’s K. 161. Sec /a/m, 213. 

(c) Willard u. Doit;».3 Mason, IGl. Freeman v. Walker, 6 Greeiileaf, 68. The 
inn.ster of a steamboat, employed in the transportation of passengers, like the master 
of a vessel engaged in the merchant service, can hind the owners in a. contract for 
freight, to he carried according to the usual course of the boat;'^ and he is answerable 
personally for the diligence of all persons, even for a pilot appointed by the owners, 
and for injuries resulting from want of <luc care. Detiison v. {Seymour, 9 Wendell, 1. 
Toner v. Curry, 7 La. Uep. 2.13. Fatton v. Magratb, 1 Kice'.s S. C Kop. 162.' In 
this respect, the master of a mewhant vessel or stuumhoatdid'ers from the commander 
of a ship of war in the public service. Nicholson v. Mounsey, 15 East, 384. 

{d) Ord. dc la Mar. liv. 3, tit. 1, art. 11, and Valin, Ibid. tom. i. 629. But the 
master cannot, merely in the character of master, bind the owners by a charter- 


1 The ma.ster or supercargo, when paid specific wages, have no right to traffic on their 
own account. Mathew.son t*. Clarke, 6 How. U. S. 122. 

2 Steamboat Gen. Worth, 30 Miss. 703. 
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As the Admiralty has no jurisdiction in this case, unless accord- 
ing to the unsettled doctrine laid down in De Lovio v. Boitf (a) 
and as the courts of common law cannot carry into effect 
the principle of the marine law, by which the ship itself, in 
specie, is considered as security to the charterer, it was 
•supposed* by Abbott, that the owners may be .made re- ^163 
sponsible for the stipulations in a charter-party so made 
by the master, by a special action on the case, or by a suit in 
equity. (6) . ^ 

The master can bind the owners, not only in respect to the 
usual employment of the ship, but in respect to the means of 
employing her. His power relates to the carriage of the goods, 
and the supplies requisite for the ship, and he can bind the 
owners personally as to the repairs and necessaries for the ship ; ^ 
and this was equally the rule in the Roman law'. But the sup- 
plies must appear to be reasonable, or the money advanced for 
the purchase of them to have been wanting, and there must be 
nothing in the case to repel the ordinary presumption that the 
master acted under the authority of the owners, (c) If the 


party under Real, so as to subject thorn to an action of covenant. Pickering v. Holt, 
6 Qreenleaf, 160. 

(a) Sec vol. i. 367. 

(b) Abbott on Shipping, 5th Am. edit. Boston, 1846, p. 161. 

(c) Dig. 14, 1,8, 10, 11. Speerman v. Degrave, 2 Vern. Rep. 643. Samsun v, 
Bragingion, 1 Vescy’s Rop. 443. Ross The Ship Active, 2 Wash. Cir. Rep. 226. 
Abbott on Shipping, 5th Am. edit. 1846, p. 169. Webster v. Seekamp, 4 Barn. & 
Aid. 352. The Ship Fortitude, 3 Sumner’s R. 228. The Law Reporter, vol. i. No. 5. 
But it is an established pnnciple, that the authority of the master as to the employ- 
ment of the ship, or repairing the ship, or supplying the ship with provisions, abroad 
as well as at home, is limited by the express or implied authority of the laws of his 
own country, or the usage of trade, or the business of the ship, or the instructions of 
the owner, and ho cannot bind the ship or owner beyond these limits. Story, J., 
Pope V. Nickerson, 3 Story’s R. 477, 480. Judge Story, in this case, after citing and 
reasoning on the foreign authorities, arrives at the conclusion that the master can 
make no contract in a foreign country, which shall bftnd the owners of a ship, except 
as to what they expi;p8sly authorize, or the general law of his own country has rcc- 
ogiftzed, and that then it will bind them no farther than that law binds them, whether 
it be in personam or in rcm. 


^ There is no such relation between the owners of a vessel and the master, as will enable 
him to draw bills on them for necessary repairs, and bind them as acceptors. Bowen v, 
Stoddard, 10 Met. R. 876. 

VOL. 111. 
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moneys be advanced to the master while abroad, it will be in- 
cumbent on the creditor, if he means to charge the owner, to 
show the apparent or presumed necessity of the repairs or sup- 
plies for which the money was advanced ; and this strictness, 
requisite to the exercise^ of the master's authority, arises from 
the«*facility of misapplication, and the temptation to abuse, to 
which the power is incident. But if the money was fairly and 
regularly lent to supply the necessities of the ship, the misappli- 
cation of it by the masjter^will not affect the lender’s claim upon 
the owner. Thih is equally the language of the civil law, and 
of all the foreign civilians, (a) The great case of Cary v. 
White^ which underwent much discussion, established the prin- 
ciple of the personal responsibility of the owners, provided the 
creditor could show the actual existence of the necessity of 
those things which gave rise to his demand; and this 
^164 * doctrine is considcrc*d to be equally well established in 

the jurisprudence of this country, (ft) ^ Under the French 
ordinance of 1681, the master might hypothecate the ship and 
freight, and sell the cargo to raise moneys for the necessities of 
the ship in the course of the voyage, but he could not charge 
the owners personally. He could only bind their property un- 
der his charge ; and the new code of commerce has followed 
the same regulation. It declares, that the owner is civilly re- 
sponsible for the acts of the master, in whatever relates to the 
vessel and the voyage, but the responsibility ceases on the 
abandonment of the vessel and freight. The power of the 


(a) Dig 14, 1, 9. Locct;nius, lib. 2, c. 6, n. 12, 2 Kmerig. 440. Boulny Paty, * 
Cours de Droit Com. tom. i. 119. lloccus, dc Navibus, not. 23, 24. See hifra, pp. 
171, 172, n. 

{b) 1 Bro. P. C. 284, edit. 1784. S. C. Abbott on Shipping, 5th Am. edit. 1846, 
p. 173. Uoclier v, Bushcr, 1 Staikic, 27. Wainwriglit v, Crawfbid, 4 Ualliis's Ucp. 
225. Milward v. Hallut, 2 Cai^usS Rep. 77. James v. Bixbj, 1 1 Mass. Rep. 34. 
The Jane, I Dods. Kcp. 461. The Ship Fortitude, 3 Sumner’s R. 228. The Law 
Reporter, vol. i No. 6. Good faiith and an apparent neccsbity, under the exercise of 
the jadgment at the time, are hufiicitint to juhtify*the bottomry loan. This mitigated 
necessity was allowed by Mr. Justice Story in the ease last cited, after groat research, 
to be sufficient. « 


1 Leddo o. Hughes, 16 111. 41. 
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master is limited to raise money for the necessities of the voy- 
agCj by borrowing on bottomry, or pledging, or selling goods to 
the amount of the sum wanted, (a) The French civilians are 
zealous in the vindication of the equity and wisdom of their 
law, which, on abandonment of the ship and freight, discharges 
the owners as to the contracts, as well as to the defaults the 
master. Emerigon has bestowed an elaborate discussion on the 
point; and this was equally the maritime law of the middle 
ages. (6) The law on this subject is the same in Holland as in 
France ; (c) and the learned Grotius, in S. work where we should 
hardly have’ expected to find such a municipal provision, (d) 
condemns the rule in the Roman law making part-owners per- 
sonally bound, in solido^ for these pecuniary contracts of the 
master, as very improperly introduced, and as being equally 
contrary to natural equity and public utility. 

* Sir William Scott, in the case of The Gratitudine, (e) * 165 

doubts whether the master has authority, even in a case 
of consummate distress, and in a foreign port, to bind the 
owners beyond the value of the ship and freight. But he ad- 
mits, in that case, after an admirable discussion of the principles 
and authorities in the marine law on the subject, that the master 
has power to hypothecate the cargo in a foreign port, in a case 
of severe necessity, for the repairs of the ship, and that the Court 
of Admiralty would enforce the lien. However, from the cases 
already referred to, it would seem to be settled in the English 
and American law, that the owner may be personally bound by 
the act of the master, in respect to. the repairs and supplies 
necessary for the ship while abroad, and without other means 
to procure them ; and if the owner be personally bound, it must 
be, as it was in the Roman law, to the extent of the requisite 
advances. Emerigon, while he admitted that the master might 
hypothecate the ship and sell the cargo, to raise money to meet 


(а) Ord. lir. 2, tTt. 8. Des Proprii^taires, art. 2. Code de Conuncree, art. 216, 
234. 

(б) Code, art. 216. Emerigon, Cont. a la Grosse, c. 4, sec. 11. Boulay Paty, tom. 

i. 272-278. ^ 

ie) Van Leouwen’s Com. on the Roman-Diitch Law, b. 4, c. 2, sec. 9. 

(d) Grot, de Jure Belli, et Pacis, b. 2, c. 11, sec. 13. 

, (e^ 3 Bob. Adm. Rep. 240, 274, 
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the necessities of the ship, denied that he could bind the owners 
personally by a bill of exchange drawn on them for the moneys 
raised. But Valin held otherwise; and Boulay Paty is of opin- 
ion, that the new code gives the captain a discretion on this 
point, and he concurs with Valin and the ancient nautical legis- 
iaticvi. (a) 

It has been a question of some doubt, and eVen contrariety 
of opinion in the books, whether the master had a lien on the 
ship or freight for his wages, supplies or advances on account 
of the ship, either at home or abroad. But the question appears 
to be now clearly and definitely settled in England, that the 
master contracts upon the credit of the owners, and not of the 
ship, and he has no lien on the ship, freight or cargo, for any 
debt of his own, as for wages, or stores furnished, or re- 
*166 pairs done at his expense, either at home or on *the voy- 
age. The principle was settled by Lord Mansfield, in 
the case of Wilkins v, Carmichael^ {b) against the master’s claim 
to a lien on the ship for wages, or money expended for stores, 
or repairs done in England, and it was there shown to have 
been the previous law and usage, (c) It was afterwards 
solemnly adjudged, in Hussey v. Christie^ {d) that the master 
had no lien on the ship for money expended, or debts incurred, 
for repairs made to it on the voyage ; and in Smith v. Plum- 
mer^ {e) it was decided by equal authority, that the master had 
no lien on the freight for his wages or disbursements on account 


{a) 2 Emerigon, 45». Valin’s Com. tit. Du Capitaine, art. 19. Boulay Paty, 
tom. ii. 73, 74. Thcru is a difference in tlic forei;;;n ordinances and among the foreign 
jurists, on the question wlicilier the owners of the goods sold during the voyage, for 
the necessaries of the ship, when the ship subsequently perishes in the voyage, by 
rea.son of which all remedy upon the ship is gone, have a remedy against the master 
or owners of the sliip personally. Mr. Justice Story, in Pope v. Kickerson, 3 
Story's R. 493, 494, concludes, that in justice the owners ought to he personally 
bound for the contracts of the master, not exceeding their interest in the ship and 
freight. 

(b) Doug. Rep. 101. * 

(c) Httgg V. King, Str. 858. Read v. Chapmaif, Ibid. 937. 

(d) 9 East’s Rep. 426. Contra^ Watkinson v. Bernardiston, 2 P. Wms. 367, and 

Lord Eldon’s opinion. Abbott on Shipping, 5th Am. edit. Boston, 1846, p. 185; but 
see /n/m, pp. 169, 171. . 

{e) 1 Barn. & Aid. 575. See, also, to t|io same point, Atkinson v. Coteswortft, 5 
Dowl. & liy. 552. 
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of the ship daring the voyage, or for the premiums paid by him 
abroad for the purpose ot procuring the cargo. The captain is 
distinguished from all other persons belonging to the ship, and 
he is considered as contracting personally with the owner, while 
the mate and mariners contract with the niaster on the credit 
of the ship. The rule has its foundation in policy and the 
benefit of navigation, and it would be a great inconvenience, if, 
on the change of captain for misbehavior, or any other reason, 
he would be entitled to keep possession of the ship until he was 
paid, or to enforce the lien while abro'adf and compel a sacrifice 
of the ship, {a) Sir William Scott, in the case of The Favor- 
ite, (ft) observed, that it had been repeatedly decided, that the 
master could not sue in the admiralty for his wages, because he 
stood on the security of his personal contract with his owner, 
not relating to the bottom of the ship. The language of the 
case of Smith v. Plummer^ was equally that he had no lien on 
the cargo for money expended, or debts incurred by him for 
repairs, or the necessary purposes of the voyage. He 
*can hypothecate and create a lien in favor of others, *167 
but he himself must stand on the personal credit of his 
owners.^ 

The doctrine before u^ in the English law remains yet to be 
definitely declared and settled in this country. 

The case of the ship Grand Turk, (c) is a decision in the 
pircuit Court of the United States for New York, on the point, 
that the master’s wages and perquisites were no lien on the 
ship ; and it was so ruled, also, in Fisher v. Willing, {d) In 
those eases, the English authorities were reviewed and cited by 
the court, and the principle advanced in them was not ques- 
tioned, and seemed to be assumed as settled law. But in the 
case of Gardner v. The Ship New Jersey^ (e) it was rather 


(а) Lord Mansfield, in Wilkins v. Carmichael^ Dong. K. 105. 

(б) 2 Hob. Adm. Rep. 232. (c) I Paine’s Rep. 73. 

(d) 8 Serg. & Rawle, I >8. (e) 1 Peters’s Adm. Rep. 227. 


VBut now, by statute in England, masters have the same liens for wages as seamen. 
17 & 18 Vipt. ch. 104, S 188. 

20 * 



S34* OF PBUSONAL PROPBRIT. {PART V. 

loosely fnentioned, that the master’s claim for disbiirsemeftts 
abroad was alien on the ship; and more recently, in Gir* 
cuit Coart of the United States for Massachusetts, {a) the rule 
was laid down that the master had a lien upon the freight for 
all his advances and responsibilities abroad upon account of 
the ghip, and it seemed to be the strong inclination of the court 
to acknowledge the master’s lien on the ship for the same 
object. The question, therefore, though considered to be set- 
tled ill England, is still a vexed and floating one in our own 
maritime law. {b) 

. -- ■ ■ I 

(а) Ship Packot, 3 Mason's Hep. 25.5. 

(б) In the case of The Ship Packet, there is no reference to the decision in Smith 
V. Plummer, though that decision contained a critical review of all the authorities, and 
put at rest, in Westminster Hall, tlie very point as to the lien on freight, and in op- 
position to the rule laid down in The Ship Packet. In Ingersoll r. Van Bokkclin, 
(7 Cowen, 670, 5 Wendell, 31.5, S. C.) it was decided, after a review of the American 
authorities, that a master had a lien on the freight and cargo for his necessary ad- 
vances made, and responsibilities incurred, for the use of a ship in a foreign port. 
The same principle had been previously assumed and declared by the Supre.me Court 
of Massachusetts, In Lane v. Penniman, 4 Mass. Kep. 92, Lewis v, Hancock & Wins- 
low, 14 Ibid. 72, Cowing u. Snow, Ibid. 415, and was also declared by the Supreme 
Court of New Hampshire, in Shaw u. Oookin, 7 New Hampshire Rep. 19. The 
general current and language of the American cases seem now to have settled the 
question, tiiAt the master has sutdi a lien for his advaitccs and responsibilities as against 
the owner, tliough there should be no question as to the owner’s solvency and personal 
responsibility. The American cases have taken the most reasonable side of the ques- 
tion. In Drinkwatcr v. Brig Sparton, Ware’s Rep. 149, it was adjudged, in the dis- 
trict Court of Maine, after a full and learned examination of the cases, that the mastei^ 
had a lien on the freight for his necessary disbursements for incidental expenses, and 
the liabilities which he contracts for these expenses during the voyage, and also Jar 
his oivn waffes. But, by the civsc of Ingersoll v. Van Bokkclin, as settled in the Court 
of Errors of New York, the Enlish law was recognixed, that the master had no Hen 
on the freight, nor on the vessel, ftir his tmges. See, also, to S. P. Phillips v. Scatter- 
good, Gilpin’s Rep. 1 j Steamboat Orleans v, Phoobu8,Tl Peters, 175.^ By the genera/ 
.miritiine law, every contract of the master within the scope of his authority, as the 
contract of affreightment by charter-party, or bill of lading, binds the vessel, and gives 
the creditor a lien upon it for his security. The Paragon, Ware’s Rep. 322. It seems 
at lengt i to he the established doctrine in this country, that the master can sue in the 
Admiralty in personam^ and, to a qualified extent, in rem, when he has a lien on the 
freight, or on any fund in court. ♦ Willard v. Dorr, 3 Mason’s B. 91. Hammond v, 
.Essex & M. Ins. Co. 4 Ib. 196. The Brig George, 1 Sumner’s R, 151, 1.57. 
Drink water v. The Brig Spartan, Ware’s R. 149. Abbott on Shipping, 5th Am. 
edit. Boston, p. 781. 

1 Tisdala a. Grant, 12 Barb. R. 411. The Larch, 2 Curtis, ^7, Kovens v. Lewis, 
^ Paine, 0. C. 202. Steamboat Superior, I Newb. Adm. 176. 




OF PEHSONAL FBOPERTY. 


285 


LEC. XLTI.] 

• The civil law, and the law of those countries whiqh * 168 
have adopted its principles, give a lien upon the ship, 
without any express contract for such a claim, to the person 
who repairs or fits out the ship, or advances money for that 
purpose, whether abroad or at home, (a) The English 
law allows of such *a lien, from the necessity of the *169 
case, for repairs and necessaries while the ship is abroad;^ 
but it has not adopted such a rule as to repairs made, and 
necessaries furnished to the ship while at home, (ft) except it be 
in favor of the shipwright who has repaired her, and has not 
parted with* the possession. In that case, he is entitled to re- 
tain possession until he is paid for bis repairs. But if he has 
once parted with the possession of the ship, or has w'orked upon 


(f/) Dig. 14, 1, 1. Ibid. 42, 5, 26, 34. 1 Voct's Com. 20, 2, 29. Casaregis, Disc. 

18. I Valin’s Com. 363, 367. The new French code, ah 191, gives the order of 
privileg(‘d debrs which arc lien.s upon the ship, and take preference of each other, and 
to all other debts, in the order in which they arc placed. The first four items which 
liavc preference, relate to costs of suit and port charges, us, (1.) Legal costs ; (2.) 
Pilotage; (3.) Expenses of guarding the vessel; (4.) Storage. Then 'follpw, (5.) 
The expenses of rcjiairing tigj vessel at the last port. (6.) Wages of the master and 
crew in the last voyage. By the Consolato, and tite ordinances of Olcron, and of 
1681, the wages of .sailors, for th« last voyage, had the preference over all other claims. 
(7.) Moneys borrowed by the captain in tlie last voyage for the necessary expenses of 
the ship, and the reiuihurscnieiit of the price of the goods sold by him for the same 
object ; if the captain made successive loans, or sales of cargo, from necessity, the last 
loan and sale, in point of time, is prefcrred,*if iiiude at a difiereiit port. (8.) J!)ebts 
due to the vendor, material men and shipwrights, if the ship has not made a voyage, 
and to those who furnished stores and necessary supplies before her departure, if she 
had already made a voyage. The Consolato and the Ordinance of 1681, gave those 
creditors a preference to ail others. The vendor loses his preference after the ship has 
sailed. (9.) Sums lent on bottomry for the reparation and equipment of the vessel be- 
fore her departure. ( 1 0.) Premiums of insurance on the ship for the last voyage. Code 
de Commerce, art. 191. Pardessus, Droit Com. tom. iii. n.954. Boulay Paty, Cours 
de Droit Com. tom. i. 110-124. When the master is ready to sail, the ship is not 
liable to attachment, except for debts relative to the voyage about to be commenced. 
Pardessus, Droit Com. tom. iii. 32. 

(b) Watkinson v, Bemardiston, 2 P. Wms. 367. Buxton v. Snee, 1 Vesey’s 
Rep. 154. /xirt^Shank, 1 Atk. 234. Wilkins v. Carmichael, Doug. 101. Uussey 
V, Christie, 13 Vesey, 594. S. C. % East’s Rep. 426. 


^ As to the kind of services and supplies for which there may be a libel inrem or mper- 
see The Amstel, I Blatch. & Howl. Adm. 215 ; Bark J. Gunard, 1 Olcott, Adixu 
120} The Harriet, 1 Oloott, Adm. 229; Bradley v. Bolles, 1 Abbott, Adm. 569. 




286 OF PBRaONAL PBOPBBTY. [PART V. 

it without taking possession^ he is not deemed a privilege 
creditor having a claim upon the ship itself, (a) In this country^ 
it was formerly, and rather loosely declared, in some of the ad^ 
miralty courts of the United States, that the person who re- 
p^red, or furnished supplies for a ship, had a lien on the ship 
for Jjis demand, (b) But the doctrine was examinc»d, and the 
rule declared, with great precision, by the Supreme Court of 
the United States, in the case of The General Smithy (c) and 
reasserted in the case of The Si. Jago de Cuba, (d) The rule 
of the English common* law (^j) is explicitly adopted, that mate- 
rial men and mechanics, furnishing repairs to a domestic ship, 
hRve no particular lien upon the ship itself, or its proceeds, in 
court, under a decree and sale, for the recovery of their demands, 
with the exception of the shipwright who has possession of the 
ship.* As long as he retains possession, he has a lien for his 
repairs. The distinction is, that if repairs have been 
* 170 made, or * necessaries furnished, to a foreign ship, or to 
a ship in the port of a state to which she does not belong, 
the general marine law, following the civil law, gives the party 
a lien on the ship itself lor its security, and he may maintain a 
suit in rem^ in the admiralty, to enforce Ifis right. (/) But in 


(a) Franklin v. Hosier, 4 Barn. & Aid. 341. Ex parte Bland, 2 Hose, 91. Abbott 
on Shipping, part 2, c. 3, sees. 9-14, contains a history of the ICiiju^lish eases on the 
point. Tlie rule is settled in Scotland in perfect confonnity to the English law. Sec 
Hamilton v. Wood, and Wood v. Creditors of Weir, 1 Bell’s Commentaries, £527, who 
says tliiU the deviation in England from that maritime rule which prcvaila with other 
nations, has proceeded rather from peculiar notions of jurisiliction than from any 
general principle of law or expedience, and that it has been established in Scotland 
by mere adoption. 

(b) Stevens v. The Sandwich, District Court of Maryland, 1 Peters’s Adm. Rep. 
233, note. Gardner v. The Ship New Jersey, Ibid. 223. 

(c) 4 Wheat. Uep. 438. 

(</) 9 Wheat. Rep. 409. See, also, Peyroux v. Howard, 7 Peters’s U. S. Rep. 
824, S. P. 

(e) Bu.Kton v. Snee, 1 Vesey, 154. 3 Knapp, 95. 

(/) The Ship Fortitude, 3 Sumner’s R. 228. The Law Rcporier, vol. i. No. 5. It 

H 

1 See Folsom a. Mcr. Mut. M. Ins. Co. 38 Me. 414. Whether a ship is foreign or d^nes- 
tic, depends generally upon the residence of her owners and not upon the port of her 
.enrolment. Bill c. Steamer Golden Gate, 1 Newb. Adui* 308. Steamboat SuperioTi Id. 
176. 
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respect to repair's and necessaries in the port or state to which 
the ship belongs, the case is governed by the municipal law of 
that state, and no lien is implied, unless it has been recognized 
by that law. (a) If a material man gives personal credit, even 


has been supTfrcstcd in some of the cases, that any place where the vessel and the owner 
are not tojrcther, is to he deemed a foreign port, in respect to the power of the master, 
in a proper case, to subject the vessel to a lien. 6 Dana's Ken. Uep. 27, 28. 

{tt) The General Smith, 4 Wheaton, 4^8. Story. in the case of the Brij; Nestor, 
1 Snmn. 74, 79. The Schooner Marion, 1 Story's 11.68. Read v. The Hull of a New 
Brip, Id. 2t6. See, also, snpra^ vol. i. 379, 380. The question concerning the extent 
of the admiralty jurisdietion in the United States, in the case of .service bestowed, 
and supplies or moneys furnistied for a vessel, was elaborately and interestingly cou- 
siden^d in Davis v. Child, in the District Court of Maine. Daveis's K. 71. It was 
declared, that hy the general maritime law of Europe, material men had a privileged 
lien on a vessel, for repairs and supplies, but that in this country thay had no such 
lien for repairs made or supplies furnished, in a port, of the slate to which the vessel 
IteloMjed. unless allowed by the local law ; though if the vessel was in the port of a 
state to which she did not belong, she was considered a forehpi vessel, and the general 
maritime law applied. It was further adjudged, that the lender of money, or one 
whose goods were sold in the course of the voyage for the necessary wants of the 
vessel, had the same privilege ns the material men, and the ship stood hypothecated 
for his sccuriry. They were considered as giving credit to the vessel and to the 
owner, and <'onld maintain a libel in the Admiralty in rem. against the vessel, and in 
personam against the owner. References were made to the civil law and to the for- 
'eigii maritime jurists in support of these established positions, hy the learned judge; 
but it was further observed, that tlic Admiralty had no direct jurisdiction over trutta^ 
nor as to matters of accounts, merely as accounts, even in maritime affairs. The 
Admiralty takes cognizance of accounts only as incidental to other matters within ita 
jurisdiction. Nor could ibc Admiralty enforce the specific performance of any ayree^ 
ment relative to maritime affairs. These arc matters of equity jurisdiction. This 
declaration as to the limitations of a<ltnira1ty jurisdiction is important, and clears 
doubts and diificuiiies that may have lieen loosely started on the point.. State laws 
frequently make provision for the security of material men. Thus, in Illinos, boats 
and vessels of all descriptions, built, or repaired, or equipped in that state, are liable 
to he attached for debts contracted hy the owner, master, supercargo, or assignee, for 
work and supplies hy mechanics, tradesmen, &.e. Revised Laws of Illinois, edit. 
1833, 95. A similar law exists in Indiana, Revised Statutes of Indiana, 1838, 120; 
ant] in Pennsylvania, Pardon’s Dig. 79; and in Missouri, hy statute, in 1838, and in 
Maine, by statute of 19th February, 1839, and in England, hy statute, in 1840.^ In 


' Similar statutes have within a few years been passed in Maine, New Hampshire, 
Massachusetts. New .Icrsey, Maryland, North Carolina, Georgia, Vermont, Kentucky, 
Ohio, Indiana, Michigan, and California. A lien for work done, materials furnished, &c., 
cannot be enforced by an as.'^igneo in his own name. Pearsons v* Tincker, 36 Me. B84. 
See Hays V. The Columbus, 23 Mis. 232. In Illinois, and also in some other states, it ie 
held that these statute Hens do not extend to the employees of the contractors with the 
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in the case of materials famished to a foreign ship, he loses his 
lien so far as to exclude him from a suit in rem, yet he Will be 
entitled, upon petition, to be paid out of the remnants and sur- 
plus remaining in the registry, (a) ' This rule is subject to the 
qualiBcation that an express contract for a stipulated sura is not 
of itself a waiver of the lien, unless the contract contain some 
stipulations inconsistent with the continuance of the lien. (6) * 


Connecticut no such lion cxists^by their miinieipnl law. Biiddington v. Stewart, 14 
Conn K. 404. A specific lien on chattel in the hands of u tradesman, or artificer, 
or. bailee, for the labor and skill bestowed on tlicin, was a part of tITe common law. 
Chapman c. Allen, Cro C. 271. Jackson v. Cummins, .5 Meeson & Welsby, 349. 
M’Intyre v. Carver, 2 Watts & S‘erj>. 392. The Supreme Court of the United States 
has, in the cases aliovc cited, ar^.suincd, that the port of another state was, as respects 
this rule, a home port. The Court of Session.s, in Scotland, has also held, that Mull, 
in England, was, in respect to S< otch owners, n foreign port. Stewart c. Hall, 1 Beirs 
Com. 525, note. But that decision was revcr.stMi in the House of Lords, as being a 
point unnecc.ssary ; and the question is still open, as to wbat sliall lie deemed a home 
port ill resp ct to repairs. Mr. Bell suggests that the natural course would ho, to 
adopt the rule of the navigation laws, and to hold nil British ports as home ports, 
because access to the custom-house title and communication with the ow'ncrs are so 
easy, and may be so prompt. Sec supra 94. 

(a) Zane i\ The Brig President, 4 Wash. Cir. Bcp. 4.53, 

(h) Peyroux v. Howard, 7 Peters’s U. S. Hep .‘324. In the ease of the Brig Nes- 
tor, I SuiTint*!*, 73, it was liehi, tliat giving credit foivi fixed time for supplies, did not 
extinguish the lien fo" the supplies. A lien may exist for a debt so/vandutn in fuluro, 
and many instances of the kind were stated in the ease. Nor does the fact that the 
master and owner arc personally liable for the supplies, destroy the lien. In the case 
of The Waldo, Davies’s H. 161, it was held, that the shipper may not only sue the 
owners fur injury to goods for the defaulu of the master, but he has a lien on the 
ship. 


owners of the vessel. Merriman ». The Col. Butts, 15 111, 685, and cases there cited. See 
contra^ Atwood v, William.s, 40 Me. 409. Piiriiiton d. Hull of New Ship, Ware, 666. Ste- 
phens V. Ward, 11 B. Mon. StlT. And the lien in rm attache.? only to the extent of the 
labor done and the materials used, not for labor hereafter to be done, nor for materials 
hereailer to be aoplied. Perkins v. Pike, 42 Maine, 141. On marltimo liens, generally, 
see “ Peculiarities of Maritime Liens,” 17 and 18 Law Magazine. 

t The law as to claims upon surplus is clearly stated by Mr. Justice Conklin, in the case 
of The Velocity, decided in the N. Dist. of New York, February, 1860, The claims 
interposed upon the surplus, if it arise under n state statute, must amount strictly to a 
Hen* Law Reporter, June, 1860, p. 61. See, further. The Santa Anna, 1 Blatch. & Howl. 
Adm. ~79; The Stephen Allen, Id. 175; The Boston, Id. 309; Bemuants in Court, 
1 Olcott's Adm. 382. 

s The taking of a promissory note or bill of exchnnge*by a creditor is not of itself a 
waiver of his maritime lien upon the ship. At the trial, such note or bill must be dellv* 
ered up by the libellant to be cancelled. Raymond v. Schooner Ellen Stuart, 5 McLean,' 
269. The Hilarity, 1 Blatch. & Howl. Adm. 90. Schooner Active, 1 Olcott, Adm. 239* 
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In New York, by statute, (a) shipwrights, material men, 
and suppliers of ships, * have a lien for the amount of their * 171 
debts, whether the ship be owned within the state or not; 
but the lien'ceases after due security is given, or when the ves- 
sel leaves the state. (6) ^ 

(a) By the New York Revised Statutes, debts contracted within the state by the 
master, owner, agent, or consignee of every vessel, are a lien when contracted for 
work done or materials furnished for building, repairing, fitting, or e(piipping the 
vessel, or for provisions and stores furnished, or for #liarfage and expen cs of keep- 
ing the vessel ir\ port/'^ The lien is preferred to any other lien, except ni arineiV. wages, 
and it ceases after twelve days from the departure of the vessel from the port at which 
she was when the debt was contracted, to some other port in the state, and immedi- 
ately on the vessel leaving the state.^ Every such vessel, unless she be under seizure 
at the time, by virtue of process from an admiralty court of the United States, or had 
been sold by order of such court, and the debt contracted prior to such sale, may be 
attached and sold to satisfy the claim, together with all other cla ms of the like kind, 
duly exhibited and veritied.^ The proceedings under the process of attachment, the 

(b) In the case of the United Suites v. Wilder, 3 Sumner's H. 308, it was consid- 


Steamboat Fashion, 4 Newb. Adin. 49. Sec, also, Page v. Hubbard, 19 Law Hop. 607; 
Leland v. Ship Medora, 2 W. & M. 92; Act of Missouri, Dec. 25, 1852, ^2. 

1 By Act of March 29, 1855, ch. 110, the lieu ceases in ten days after the departure of the 
vessel from the port in which the debt was contracted, unless certain specified steps are 
taken, and in sixty days after tlie feturn of tlic vessel to such port. By the Act of 1860, 
referred to above, the “ten” days are made “twenty,” and the “sixty days" “three 
months;” and in tlie case of sea-going vessels, not bound on a foreign voyage, the debt 
ceases to be a lien on the first day of February next succeeding the year in which the 
debt is contnieted, unless in the month of January next after the year in which the debt 
is coiftrncted, certain steps are taken. It is not necessary that the ship should be finished; 
the lien attaches so soon as the structure assumc.s the fonn of a ship. It attaches so far 
only as the materials have been used in the building. Phillips v. Wright, 5 Sandf. S. G. 
R. 842. Smith v. Steamer Eastern Railroad, 1 Curtis, R. 253. 

s By an Act passed in 1860, ( Laws of 1860, ch. 208,) debts amounting to $25 or upwards, 
contracted on account of the towing or piloting a vessel in or about the harbors of the 
state or the waters leading thereto, and on account of insurance or premium of insurance 
on the vessel, are also made liens, and all the debts mentioned are made liens when con- 
tracted by the charterer or builder. 

* By an Act passed in 1859, contracts of bottomry, and respondentia, and salvage sei^ 
vices, were also excepted; but by a subsequent amendment in 1860, (Laws of 1860, ch. 
208,) these exceptions were repealed, and now mariners* wages only are preferred. 

^ pursuit of some trade or bu$ine88y is a departure within the statute, 

biit it is not such if made merely .to test the machinery. Rockefeller v. Thompson, 
8 Bandf. (Law) R. 896. Hancox «. Dunning, 6 HilFs R. 494. Veltman v. Thompson, 
8 Comst. R. 488. ^ 

* By the Act of 1860, proceedings may bo had against the vessel notwithstanding she 
has been seized by virtue of process from an admiralty court of the United States, and 
even while she is actually under seizure, but the proceedings are subordinate to the admi- 
ralty proceedings. 
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[part V. 

It is very clearly settled, that the master when abroad andJn 
the absence of the owner, may hypothecate the ship, freight, 
and cargo, to raise money requisite for the completion of the 
voyage, (a) This authority is, however, limited to objects con- 
nected with the voyage ; and it must appear, in this case, as 
welt as when he binds the owner personally, that the advances 
were made for repairs or supplies necessary for the voyage or 
safety of the ship, and that the repairs and supplies could not 
be procured upon rea^nable terms, or with funds within the 
master’s control, or upon the credit of the owner, independent 
of the hypothecation. The master’s right exists only in cases 


sale of tho vessel, and distribution of the proceeds, are specially detailed and pre- 
scribed. N. Y. Revised Statutes, vol. ii. 493-500. In several of the other states, the 
lien is equally extended, by statute, to repairs made in a home port. In Louisiana, 
the workmen who repair vessels have a lien on them, though there be no contract -in 
writing ; but the privilege is lost if they sutler the vessel to depart. Civil Code, art. 
2748.1 

ered and h^ld, that sovereignty did not necessarily imply an exemption of its property 
from the process and jurisdiction of the courts of justice. Liens of material men, 
salvors, wages, and for average, &<*., exist against government property as well as the 
property of individuals. There is no exception,# in this respect, between public 
property of a commercial character, and private property, either upon general princi- 
ples of justice or jure gentium. United States v. Wilder, 8 Sumner, 308. 

(a) Lord Mansfield, in Wilkins v. Carmichael. Doug. 101. The Gratitudine, 3 Kob. 
Adm. Rep. 240. Sir Joseph Jekyl, in Watkiiison v. Beninrdiston, 2 P. Wms. 367. 
The case of the Ship Fortitude, 3 Sumner’s li. 228, contains n learned confirmation 
of the doctrine of tlic maritime law, that the muster of a ship has authority in a foreign 
port to procure supplies and repairs necessary for tlic safety of the ship and perform- 
ance of the voyage. The necessaries, though not such us are absolutely indispensable, 
must he reasonably fit and proper and if the master has not suitable funds, or cannot 
obtain money on the personal credit of tlie owner, he may raise it on bottomry. The 
lender is bound to exercise a reasonable diligence to ascertain that the supplies and 
repairs arc necessary, or apparently so ; and it is sufficient if he acts with good faith ; 
and so it will be if the master acts with reasonable diligence, discretion, and skill. A 
regular survey is primd facie evidence of the necessity of the repairs, so as to justify 
the master and the lender. The presumption is in favor of tho master and the lender; 
and the onus prohundi to the contrary lies on the owner who resists the bottomry bond. 
In that case, all the foreign civilians are examiiipd in relation to the degree of neces- 
sity that will justify the hypothecation. 


1 The liens which, under state laws, admiralty will enforce, are exclusively those of 
an admiralty or maritime nature. Boon o. The Hornet, Crabbe, 426. 
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of necessity, and when he cinnot otherwise procure the money, 
and has no funds of the owner or of his own, which he can 
command, and apply tp the purpose. (a> He is to act with 
reasonable discretion, and is not absolutely bound to apply the 
money of others in hand, except it belong to the owner, in pref- 
erence to a resort to bottomry.; and it .has been suggested* by 
very high authority*, that there may be special cases in which 
the master may raise money by hypothecation, even’though he 
has his own money on board. But if •he^sbuuld raise money by 
bottomry in stich a case, the Admiralty will marshal the assets 
in favor of the shippers of the cargo, so as to bring their property 
lasfinto conlributk)n. (b) The power of the master to charge 
the owners relative to the repairs and freight of the ship, doefs 
not exist when the owners 'are present, or when the ship 
is at their residence. (6*) * But if only a minority of * 172. 


(a) The Auroia, 1 Wlicaton’s Kep 102 The Ship Fortitude, sttjnra. The neces- * 
8ity that will justil) the resort to a bottomiy bond, is more pressing and commanding 
than the neicsbity whuh will justify the master ih lesoiting to an ordinary contract 
for repaiis. • , • 

(&) The Ship Packet, 3 Mason's Rep. 255. The hen of the master for repairs 
made b^ hib means at a foreign ]v>rt, ni.iy e^wist without any express hypothecation 
•Ibid. Ameiuan^nsurance Company v Coster, 3 Paige, 323. It is clearly the rule 
of the roaiitime law, suppoited bj the ioicigu authoiitieb, that thd owner of the cargo, 
sold by the master, for the necesbities of the Ship, has an implied hen upon the ship 
for hiH indemnity, though there be no cxpiesb hypothecation. The owners arc liable 
to pay the bhippers the full amount of the proiocds of the ship appi opiiuted by the* 
mabter, witliin the bcupo Of hib authoiity, for the use of the ship. Abbott on Ship- 
ping, part 3, c. 5. 

(c) Code de ConuneiVe, art. 232. Ord. dc la Mamie, liv. 2, tit. 1. Patton & Dick- 
son V. The Randolph, Gilpin's Rep. 457. In the case of the Ship Lavinia i. Bar- 
clay, r Wash. £!ir. Rep. *49, it was held that the captain could not raise' money by 
hypothecation, when one of the owners resided* at the port. But iii a home port; the 
master may bind the owner for necessary and oidmary repairs and equipments under 
a presumed authority, Webster v. Seekamp, 4 Barn & Aid. 352.^ This is likewise 
the rule m the Scotch law. 1 Bell's Com. 524. It is held, that a^iort i^ a state in 
yrhicH the owner does not reside, is mot a home pwt in the maritime law, as applicable < 
to the United States ; ^nd the master of a vessel may in such a»port hypothecate the 
vessel by a bottomry bond for nec«s|idry repairs, if the owner has no agent there, 
though he reside in another state, golden v. Hendrickson^ 1 Brockenbrougli, 396. 
Perhaps, however, the distinction between foreign and home jiorts, in relation t<f the 
master's power in those cases, ought to rest, not in relation to the government of the 

1 Provost a. Patchin, 6*Seld. 235. 

• 21 


VOL. III. 



OF P®aSOMril^ PROPERTY. 




[PART V. 


the ownerg are present, or leside at'the place, then the captain’s 
power remains good, (a) • It is incumbent upon the creditor 
•who claims an hypothecation, to pro\e the actual existence of 
the nepessity, or of an apparent necessity, of those' things which 
gave rise to -his demand, and which are reasonably fit and 
prdper for the ship, or for the voyage, under the circumstances 
of the case ; ^ and* he must have acted, after he has used reason- 
able diligence, with good faith in his inquiries, though he need 
not see to the actual fide application of the money. (6) 

The loan must not exceed the necessity, and it must be made,^ 
and under ciremnstanees to affoid relief, (c) This power of the 
master to borrow money on bottomry, and hypothecate the febip 
for. the payment, may exist as well at the port, of desiination as 
at any other foreign port, when the* jiec(»ssity for the exercise 
ipf the right becomes manifest, (d) A doubt has been raised 
whether an hypothecation would be valid when made to.thft 
consignee of the owner. The power in that instance would 
be ver/ liable to abuse and collusion, and the averment of the 
necessity and integrity of the transaction ought to undergo 
a^ severer scrutiny, T)ut, the weight of authority seems to be, 


country, but to the proximity or remoteness, tbe facility or rliffieulty of communica- 
tion between the place where the master acts and the pla^e where the owner resides. 
This was the doctrine declared in the cj\se of Hoopej e Whitney, in the Commercial 
Court at New Orleans, 1839, and it is reasonable and just ; and the other rule would 
he very unreasonable in many eases, as, for instance, between* the city of New York 
and .Tersey City. ’ In Johns v. Simons, 2 Adol* Ellis, N. S. 425, held, that in ahomc 
as well &s in a foreign port, the master has an im]>lie'd authority to pledge the credit 
of the owper, and borrow money for the use of tb(f sliijx, if the owner he absent, and 
no reasonable commudication with him. The distance of efeven niHes is not suffi- 
cient to imply the power. Arthur Barton, 6 M. & W. 138, S. P. Abbott on Ship- 
ping, 5th Ara. edit. Boston, 146, pp. 178, 179. 

(a) Boulay Paty, 6ours tie Droit Com. tom. ii. 271. 

(fr) The Ship Fortitude, 3 Sumner, 228. SHory on Agency, $ 122. 

(r) Bucher v, Conyngham, Pcters*ft*Adm. Bep. 296. Cupisino v. Perez, 2 Dali. 
Bep. 194. The Aurora, 1 Wheat. Bop. 96. Bocher v. Busbar, 1 Stark. Rep. 27. 
Boccus, De Navibus, not. 23. 

(d) Beade v. Commercial Insurance Compai^, 3 Johns. Bep. 352. 


1 Thomas t;. Osborn, 19 How. U. S. 22. Pratt v. Beed,* Id. 869. See The Gustavia, 1 
Blatcl#& Howl. Adm. 1*89. 
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that, under circumstances, a consignee' mby take a boMomry 
bond, (a) 

• The master, in Jhe course of the voyage, and when it * 173 
becomes necessary, may also sell -part of the cargo, to . 
enable him to carry on the residue ; and he quey hypothecate 
the whole of it, ai^well as the ship and 'freight, for the attain* 
ment of the same' 9 bjeci(&) ^ The law does not'hx any aliquot 
part or amount of cargo .which.thu master may sell ; nor could 
any restraint of that kind be safely imposed. The power must, 
generally speaking, he adeqilatc to 'the occasion. The authority 


(а) St*e Rjicher v Conyngimm, Petoib’s Adm. liep. 307 ; and AbboUon Shipping:, 

5th Am. edit. Boston, 1846, i» 207 Sec tnfia, p. 361, to the same point. The 
power given to the master to lai^e money i^hilo*abioad, for thc^ne^esbities of the 
ship, is^the most dangerous foim in which his authority can be exerted, and all the 
foreign authorities have ittomincndod and enforced the same precautions, and which 
have been uiuver'sHlly adopted. (Casaiegis, Disc. 71. lloeius, De Navihus, n. 23. 
Viiinius ad Peck ) In Boyle v Adam, in the Si'otch Admiralty, in 1801, the doc- 
trine that the lender, on an h} potheeatum bond, was not bound to see to the application 
of the money, was ipialified in a case whcic the expenditure was onorinoua, and the 
master a weak man. BelPs Com \ol i .529, note. The question respecting the lien 
of the master on the ship, for necessary expenditiiies, has been extensively litigated 
and the English and ^ A mein an courts, as has been already shown; and 

tor a more full view of some of the cases, see Aobott on Shipping, 5th Am. edit. 
Boston, 1846, p] I 181-192. The Amei lean editor of Abbott on Shipping, 5th edit. 
*Boston, 1846, pp. 200-202, has industriously elassihed the most material eases in the 
American admii'.ilty courts, on the powpr of tfie master to borrow money on bot- 
tomry ; (1.) It must be in eases of necessity, where die bus no other adequate funds 
in his power, and can obtain none upon the personal credit of the owner. (2.) If the 
necessity existed, and the advances were liona fide made, any suliscfiuent misapplica- 
tion of them by the master will not vitiate the hypothecation (3 ) There must have 
booh an inability to procure the funds on the personal credit of the owner.* (4.) The 
credit must bave*l)cen given to the ship as security. (5.) The mastcj cannot give a 
bottomry bond for antecedent advances, or for other debts due from the owner to his 
creditor. (6.) The master cannot pledge the ship or freight for his own private in- 
terests, or hypothecate the ship for the benefit of the cargo. (7.) The master may 
hypothecate ttie ship, although ^he ship bo hired upon charter, and the master 
hhB been appointed by the charterers. (8.) Tho»owneris ndtpersonally bounifby the 
Jbottoipyy bond.** (9.)^ A bottomry bond may be given to pay off a former bottomry 
bond on the same foreign voyage. • 

(б) Story, J., in Pope u. NicjLcrbofi, 3 Story’s R. 491, and the authorities, foreign 
and domestic, there cited. ^ 


1 Under the laVrs of Ldhisiana, a steamboat cannot be hypothecated. Succession of 
Broderick, 12 La. Au. 621. 
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of the master must necessarily increase in proportion to the dif- 
ficulties which he has to encounter.^* There is this limitation 
only .to the exercise of the power, that it capnot extend to the 
entire cargo ; for it cannot be presumed to be for the interest of 
the shipper, that the whole should be sold, to enable the ship to 
proceed empty to her port of destination. The hypothecatibn 
of the whole may, however, be for the beiiefit of "the whole, 
because it may enable the whole to be conveyed to the proper 
market, (a) This powc^ of the master to pledge or sell the cargo, 
is only to be exercised at an intermediate pgrt, for the prosecu- 
tion of the voyage; and if he und.uly breaks up the voyage, 
he cannot sell any part' of the cargo for repairs for a new voy- 
age, and the power is entirely gone. (6) .In cases of capture 
by an enemy or pirate, the master may redeem the vessel or 
cargo by a ransom contract for money, or part of the cargo, 
and the whole cargo, as well as the ship, will be bound by the 
contract made under the authority of the necessity of the 
case, (c) But if the voyage is broken up in the course of it by 
ungovernable circumstances, the master, in that case, may even 
sell the ship or cargo, provided it be done in good faith, for the 
good of all concerned, in a case of supreme necessity, 

^ 174 which sweeps all ordinary rules before it. (d) The * mere- 


(a) The Gmtitudine, 3 Hob. Xdra. Rep. 240, 263. The United Insurance Company 
o. Scott, 1 Johns. Bep. 115. Freeman v. The. East India Company, 5 Barn. & Aid. 
617. .Ross V. Ship Active, 2 Wash. C. C. Bep. 226. 

(b) Watt V. Potter, 2 Mason’s Rep. 77. • 

ic) The Gratitudine, 3 Rob. R. 240. Maisonnuire v. Keating, 2 Gall. R. 325. See 
also supra, ¥ol. i. 10^ 106. 

{d) Hayman v. Molton, 5 Esp. !l^. P. Rep. 65. Milles v. Fietcber,*DoUg. Rep. 231. 
Idle V. The Royal Exchange Assurance Company, 8 Taunt. Rep. 755. Freeman p. 
The East. India Company, 5 Barn. & Aid. 617. Cannan v. Meaburn, 1 Bingham^s 
Rep. 243. Robertson v. Clarke, Ibid. 446. Fanny and Elmira, Edw. Adm. Rep. 
117. Re&d V. Bonham, 3 Bro. & Bing. 147. Boames v. Bugrue, 4 Car. & Payne, 276, 
TiiidalrCh. J. Scull u. Briddle, 2 Wash. Cir. Rep. 150. The Schooner Tilton, 5 
Mason, 475, 477. Jordan u. Warren Ins. Co. 1 Story’s R. 342. Inihe case of The 
American Insurance Company v. Center, 4 Wendell, 45, it vrlis held, that in this 
bpontry the master’s right- to sell was more extensive than in England; for here, if 


71 Pope V, Nickerson, 8 Story’s B. '465. The owners of the vessel are liable to the owners 
o^itbe goods sold, for all the master Imd a right or authority to tell, but not for goods im* 
pro^rly sold. For the latter ^e muster is liable. 
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]y acting in good faith> <and for the interest of all cpiK^m^, 
is not sufficient to exempt the sale of goods from the character. 
<Df a tortious conversion, for which the ship>owner and the 
purchaser are responsible, if the absolute necessity for the sale 
be not clearly made out.^ Nor will the sanction of a vice* 
admiralty court aid the sale when the requisite necessity •tvas 
wanting, (a) All the cases are decided and pereihptory, and 


there existed a techiiiccd total losHf and the ma*stcr ftason to believe the owner, 
would elect to abandon, he might sell the ship. The English rule is more strict, and 
it is the duty of the master to repair the vessel, unless .there bo an actual total loss, or 
he has no means of repairing, and cannot procure any b^ the hypothecation of the 
ship or cargo. The earlier English cases,. as well as the foreign ordinances, denied 
to the master the authority to sell the ship. 1 Sid. 452. 2 Lord Raymond, 934. But 
though such a power is not given to the master lay the general maritime law, yet the 
modern cases have, in some degree, yielded that power to the master in a case of 
strong necessity. Abbott on Shipping, 5th Am. edit. Boston, 1846, pp. 10-26. In 
tliis last work, in the notes of the learned English and American editors, alll the au- 
thorities.on the question of the power of the master to sell the ship, ai;p collected and 
critically examined.. In the cases of Gordon v. The Mass. F. & M. Ins. Co. 2 Tick. 
249, and of. Hall v. The Franklin Insurance Company, 9 Pick. 466, the strict doctrine 
of the English law was asserted and maintained. The masters authority to sell the 
vessel was confined to cases of exfremc necessity, and where he acts with the most 
perfect good faith for the interest^of the owner, and* when he has no opportunity to 
consult 'the owner or insurer, and the necessity leaves him no alternative. This strict 
rule is the one best supported by reason and authority. See, also, to the eame point, 
the case of the Brig Sarah Ann, 2 Sumner, 206, where it was held, that in a case of 
urgent necessity, the master had a right to sell the vessel, as well on a home as on a 
foreign shore, and whether the owner’s residence be near or at a distance. Also the 
cases of The New England Insuipnce Company v. The Sarah Ann, 13 Peters, 387, 
and of Rolunson v. Commonwealth Ins. Co. 3 Sumner’s R. 220, and of Hunter v. 
f*arker, 7 Mccson & Wbl8))y, 322, where the power of the master to sell, in a case of 
extreme necessity, and acting in good faith, is fully 8ustained.‘ii. 

(a) Van Omeron v. Dowick, 2 Campb. N. P.’ Rep. 42. Morris v. Robinson, 3 
Bam Cress. 196. The French code allows the master to sell the ship ip the single 
case of innavigability ; but by the ancient'Ordinancres the prohibition was entire and 
absolnie. • The innavigability of the ship ought, however, to be first ^ascertained and 
declared by local magistrate of the |dace ; or, if in a foreign country, by the French 
consul. Code de Commerce, art. 237. Ord. de la Marine, tit.^)u Capitaine/art; 19. 
I Valfn’s Colh.^444.^ Pardessus, Droit Com. tom. iii. 26. Bonlay Paty, tom.li. 85. 

^ Myera v, Baymore, 10 Barr^s R. 114. The degree of necessity which justifies the sale 
of a wrecked vessel is well defined in Prince v. Ocean Ins. Co. 40 Maine, 481. 

® The master cannot hypothecate the 'ship, and also pledge the owner’s’personal dredit. 
Stalnbank v. Shepherd, 20 Eng. L. & Eq. 64T. 6 Eng, .L.>& £q. 412.' Beldon v. Campbell, 
6 ICng. L. & Eq. 478, Johnson v. Wingate,' 29 Maine B. 404*.^ 

21 .* 
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upon thp soundest prinbipleS) in the call for that necessity. 
The master is employed <mly to navigate the ship; and the sale 
of it is manifestly beyond his commission, and becomes the# 
unaathprize4 act of a servant, disposing of property which ' 
he was intrusted only to carry and convey. The * mas- 
*17§‘ ter in such a case acts, virtute officii^ as master. His 
• agency arises by operation of law, from the necessity of 
the case,^ to prevent a total loss of the property, and ihe law 
treats him as one 6apable.of selling in his own name, but for 
the benefit of the owner. He can give a sufficient title in his 
own name, as bbing by operation of law substituted owner, 
pro hac vice. This was the view of the subject taken in the 
case of the Schooner Tilton^ (a) and the doctrine appears to rest 
on clear and solid principles of law and policy. ^ 

When part 6f the cargo- is sold by the master at an inter*? 
mediate port, to raise money for the necessities of the voyagb, 
the general rule has been to value the goods at the clear price 
they would* have fetched at the port of destination. ® But, in 
Richardson v. Nourse^ {h) the price which the goods actually 
sold for at the port of necessity was adopted, and the court did 
not think that such a criterion of value was clearly erroneous 
in point of law ; and with respect to these contracts of hypoth- 
ecation for necessaries, made by the master in a foreign port,' it 
is the universal understanding and rule, that they are to be 
made in the absence of the owner, and not at his place of resi- 
dence, where he may exercise his ow»i judgment. If the liens - 
be credited at different periods of the voyage, apd the valuer of 


(a) 5 M^son, 481 . 

(ft) 3 Barn. & AUt 237. 


1 Joy v.^AllQn, 2 Wood. & M. B. 303. MTien the master has anthori^ ^ sell, he has 
also authority to receive the proceeds of the sale, either by 'himself dr his agent. Ireland 
Thomson, 4 Man. 6. & Scott's R. 149. \ 

> # Soe Post V. Jones, 19 fiow. II .* S. 160. Pike v. Balch, 88 Me. 802. Prince e>*Ocean 
*Iha. Co. 40 Id. 481. The. Henry, 1 Blatch. & Howl. A^m. 466. The Lucinda Snow, 
<1 Abbott, Adm. 806. Whether a sale by the master in a foreign port under a supposed 
will discharge prior liens upon the ship, sec The Catharine, 1 Eng. L. & Eq. 679. 
MS BtLt'that this valuation may prevail, the ship must arrive at her destined port. Atkln- 
•son V, Stephens, 14 Eng. L. & Eq. 407. 
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the ship be insufficient 'to discharge them all, the l^t loanr is 
eiilMed to' priority in payment, as having 4)een the means ' p£; 
saidng the ship. The contract does - not transfer the property 
of the ship, but it gives the creditor a privilege Disclaim upon ife*! 
which may be enforced With all the expedition and efficacy of 
the admiralty process, (a) 

It is the duty of the master engagediU^ a foreign trade to ^ut 
his ship under the charge of a pilot, both on his outward 
and homeward voyage, when * he is within the usual * 176 
limits of the pilot’s employment, (b)^ ^he pilot, while 


(a) Abbott on Shippinf;, part 2, c. 3, secs. 20, 22. Chase,' J., Blaine v. The Ship 
Charles Carter, 4 Cranch^^ R(^. 328. gee infra, 358, S. P. . * 

{by Law v. Hollingsworth, 7 Term Rep. 160. The William, 6 Rob. Adm. Rcp.'316. 
But if the master, at a foreign port, attemp|s to get a pilot, avd fails, and then, in the 
exercise of his best discretion, endeavors to navigate hintself into port,* arid grounds, 
the underwriter is not discharged, but remains liable for the injury.* Phillips v. Head- 
lam, 2 Barn. & Adol. 380. If he attempts to enter a port .without a pilot, and without 
endeavors to procure one, and a loss Infppens, the underwriters would not be reppon-. 
sible. It would be the* fault of the master, ai;d the owners would be lidble. But if the 
loss happens at a point beyond uMiieh the pilot's service was unnecessary, it would be 
otherwise. M’Millan v. U. Ins. Co. Ripe’s S. C. Rop. 248.^ A vessel is not seaworthy 
within the implied warranty, if s]ic proceeds witliout one in navigating a river, where 
it is the custom’ to take on hoard a licensed pilot. ‘ If there be no suph custom, the 
captain, mate, or other person, possessing the requisite skill, may act as pilpt. Keeler 
V, Fireman's Ins. Co, 3 Hill, 250. In the ease of Bolton and others v. American In- 
surance Company, tried before Ch. J. Jones,. in the Superior Court of New York, in 
November, 1835, it was held, that in every well appointed port, where pilots were to 
be had, a vessel arriving upon pilot ground was bound to take a pilot, and the ground 
was to he approached carefully ; and if in tlic night, the master was bound to hold out 
a light for a pilot, and to wait a reasonable time for oifb, and to approach one if he 
can do it with safety. If he attempted to enter the port witljput a pilot, or steered 
negligently or rashly in approaching the ground where itVas unsafe to navigate with- 
out a pilot, and daUiagcs ensued, the underwriters would not be. responsible for them. 
The duty oif the master is the more imperative on the approach to New York, which is 
of dangerous access, as the channel is only a mile and a half wide between the hhrs, 
and (he coast is lined with shifting sand bars, lii cases of great danger, as in the case 
of a storm, if the captain cannot wiyt with ^ky for a pilot, ho must come in without 


1 The Act of Congress,. 1852, ch. 106, requiring certain steamers to have pilots for the 
voyage, does not dispense witli^the necessity of employing the pilots of a'port in accord- 
ance with the local laws. Chapman v. Jackson, 9 iiiclf. 209. • 

^ The fact that a. vessel, lost while being towed but to. sea, is^insured, does not divest 
the owner of the right of action for damages. Wlqte o. Steam-Tug Mary Ahh, 6 Cal. 
462. ^ • * 
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on board, has the exclusive control of the ship. He Is consid* 
dred as .master pro hoc vice^ and if any loss or injury be sue* 

one. The system of pilotage in New York is excellent. Branch pilots were formerly 
appointed by the governor and senate, and had to perform an appreuti(;esh'ip of five 
years^>efo^e they could become deputy pilots ; and three years before they became branch 
or Uqirmsed pilots. They under^nt examination before the wardens of the port, and 
gave security. Sec Laws of New York, February It), 1 81 9, c. 1 8*, and particularly secs. 
7and 12) April 12, 1822, c. 196; April 16, 1830, c. 207 ; March 30, 1831, c. 93. In 1887, 
the statute htws of New York, rel^*.ivdto pilots, were redrgested and essentially amended, 
and all former statutes repealed. Aboard of five commissioners was esHkblished for li- 
censing, regulating, and governing pilots and deputy pilots, and they were clothed with 
large powers. Applicants for lieense were to be examined before the commissioners as 
to their fitness, skill, and character, aixd'fliey were to enter iifto cognizances with sure- 
ties for the faithful execution of their trust. Laws of New York, 1837, c. 184. Further 
regulations were made, and the mode and rate of compensation for pilotage estab- 
iihcd, by the Act of New York of April 12,- 1838, c. 197. Fourtecn*i)il6ts arc directed 
•to be appointed by the governor and senate, upon the recommendation of the board 
of wardens, for the channel of the East Kiver, called Hell-gate. N. Y. R. S. 3d edit, 
vol.'i. p. 119.* In England, the statute'of 6 Geo. IV. c. 1 25, consolidated all the 
prior English laws, with respect to the licensing and employment of pilots ; and an 
abridged view of its provisions is given in J^’Cullocli’s Corn. Hict. tit. Pilots. In 
Massachusetts, the law of pilotage is as well and carefully digested as anywhere else. 
The governor appoints the pilots for the several harbors and coasts of the state, under 
certain exceptipns. Rex- Sts. c. 32. •Smith o. Swift, 8 Metcalf, 332. Every branch 
pilot may nominate his deputy pilots for the approbation of the governor, and they 
all give bond, with sureties, for their faithfulness.' Revised SUvtiites of Massachu- 
setts, part 1, ti£.*12, c.32. Every Boston pilot ^\^io ofl'ers his services to an inward 
bound vessel, before she has ])asscd a designated line, and they are nbt accepted, is 
nevertheless entitled to full fees of pilotage. The master may pitot his own vessel 
into Boston harbor, but it is at the peril of the owners, and he must pay the pilotage 
fees, if a pilot seasonably offers his services.® But, in such case, if ho employs a per- 
son not authorized as a pilo.t, such person subjects himself to a penalty. Common* 
wealth V. Kicketson, 5 Metcalfs R. 412. Martin v, Hiltou, 9 Metcalfs R. 371. The 


1 See Untted States v. Forbes, Crabbe, 668. 

3 See an Act concerning the pilots of the East River, Acts of 1847, ch. 69, Also an Act 
passed June 28, 1863, ch. 467, regulating pilotage in the port of New York. * By this Act 
is constituted “ The Board of Cornrai-ssiofieis of Pilots,” consisting of five persons, three 
to be elected by the members of the Chamber of Commerce, and two by the presidents and 
vice-presidents of the marine insurance companies of the city of Ntfw York. This board 
is empowered to examine and license pilots, to iivvestigate. written complaints against 
them, to suspend them upon satisfactory proof of negligence or wilful direlection of duty> 
and tb establisH and enforce all needful niles and regu^tlpns respecting pilots and their 
duties. Othei' provisioip relate to the duties- of the secretary of the board, rates of pilot- 
age, &o. This Act is amended in some particulars by the Acts of April 11, 1854, ch. 
196, and of April 8, 1857, ch. 248. 

8 Hunt V, Carlisle, 1 Gray, 267. 
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tallied in the navigation of the vessel while under the ofaar^ of 
the jpilotj he' is anSwerable as strictly'as if he were a common 


Bcvisod Statutes of Massachusetts, of 1836, c. 32, contain their pilot regulatiorii. 
The governor and council appoirft the pilots for the* state, with the exception of }ylots 
for the harbors ^nd ports of Boston, New' Bedford, and Kairhaven, where special pro- 
visions for those harbors are nii\(lc. .The Vase of Martin v. Hilton contains d^cll- 
digested view of the statute lAw of Massachusetts on the sulyect. * The pilot refla- 
tions. in the other great commercial stales arc dbubtless'of tiie same etheient charac- 
ter, and the general commercial law oil.thc subject aj^plies equally to all the states. 
Though Congi*qss may establish a system of pilotage in potts and harbors wMthiii the 
.United States, and give the district courts jurisdiction of the same, yet tlicy have not 
done it. In Ueoi'gia, pilots are licensed by a permanent board of commissioners, and 
they are required to give -bonds, with sureties, for the due execution -of their duty, 
apd to take a special oath in relation to the*samc \ and the commissioners arc to settle 
all dispute's between pilots and masters of vessels, and with power to revoke licenses 
for incoinpctency, negligence, or mishehavior. rrince’s Dig. 1837, 759. Hotchkiss's 
Code of Georgia Statute Laws, 1845, p. 279. The only congressional provision on 
the suj»ject Ts contained' jn the Act of Congress of August 7, 1789, c. 9, sec. 4, which 
still remains in force, and in wliich it is declared, that ‘‘ All pfiots in the bays, inlets, 
rivers, harbors, mid ports of the United Slate.s, shall continue to be regulated in con- 
formity with (he existing laws of the states rc.speetively wherein such pilots may be, 
or with such laws as the states may respectively thereafter enact for the purpose, •until 
further legislative provision shall he made by Congress.” The police regulations ol 
ports and harbors, in Respect to pilotsi', are left by Congress to the states. By a reso- 
lution of the legislature of New'*Yqrk, on the lOih of March, .1846, tlie members ol 
Congress from the state were requested to (rndeavor to procure an Act of Congress to 
regulate and establish the pilot system of the United States, and to give to each 
state the power to pass laws for the appointment and regulation of the pilots for 
themselves. Cognizance of the cases under state laws as to pilotage, belongs at pres- 
ent to state courts. Marshall, CIi. J., in Gibbons v. Ogden, 9 Wheat. 207., The 
Schooner Wave y. Ilycr, on appeal to the Circuit Court of the United States for the 
Southern District of.Ne>Y York, 2 Paine’s llcp. 131. Low v. Commissioners of Pi- 
Ibtagc, U. M. Charltdn's Geo. Hep. 314. But in the case of Hobart v. Drogan, 10 
Peters’s U. S. Hep. 108, it was held, that suits for pilotage on the high seas and on 
tide waters, were within the admiralty jurisdiction, and the state courts had only con- 
currM jurisdictk»n with the district courts in suits of pilotage. The Act of Congresf 
of 2d of March, 1837; c. 22, declared that it should. he lawful for the piaster or com- 
mander of any vessel, coining into or going out of any port situate upon the Waterc 
which are the boundary between two states, to emjiloy any pilot duly licensed or an 
tborized by the laws of cither state bounded upon said waters. Concurrently in poini 
of time with this A<!t of Congress, the statnti; of New Jersey was passed for establish- 
ing and regulating pilot! for the ports of that state, within Sandjr Hook. Elmcr’^ 
Dig. 400. The ordinance of the City of Charleston, in S. C., of 1 84j, founded or 
state authority, respecting pilotage, declared that every coaster, or commander of any 
vessel, bearing' towards the coast or harbor of Charleston, should pay a pilot-fee to tlie 
first pilot who should offer to go <in board and take charge of tTic vessel, and the pilot- 
fee shoul^be due and recoverable, even on refusal to recej|j^coii board a licensed ‘pilot. 
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carrier, for his default, negligence; or unsl^ilfuln^s ; and the^ 
owAer would also be responsible to the party injured for the, act 
pf the pilot, as being the act of his agent, (a) ^ Though some 
doubt had been raised by the dictum of Ch. J. Mansfiel^^ in 
Bowcher v, Noidstrom^ (h) yet the weight of authority and the 
bettor reason is, that the master, in such, a case, would npt be 
responsible as master, though on board, provided the crew act(8d 
in' regular obedience to the pilot, (c) 

The mate is the next officer to the master on board, and upon 
his death or absence, t£e mate succeeds oJ^ici% to the 

care of the ship and the government and management of the 
crew. He does not cease to be mate in such cases, but has 


All steamboats; carrying United States mnils, and. all vessels^ tradhitj between any of the 
ports of South Carojihay and v)hoIly owned in the state, were declared to be exempted 
ih>m pilotage. But. this discrimination between coasters wholly owned in the state, 
and coasters owned in whole or in part in other states, and employed with the Caro- 
lina coasters, was declared void by the Court of Appeals, in the ease of Chapman v. 
Miller, 2 Speer’s S. C. Rep. 769. It was in conflict with the Act of Congress of 1793, 
regulating the coasting trade, and giving equal privileges to licensed coasting vessels 
of every state. The regulation of the coasting trade was a power vested exclusively 
in Congress, as being a regulation of commerce and navigation ; and this doctrine 
was fully declared in CU)l)ons v. Ogden, in 9 Whcatotfi, R. I. The decisiou in South 
Carolina is perfectly sound .and conclusive. 

(а) Bussy v, Donaldson, 4 Dallas’s Rep. 206. Huggett v. Montgwnery, 5 Bos. 
& Pull. 446. Yates v. Brown, 8 Pick. 23. pilot-boat Washington v. Ship Saluda, 
U. S. District Court, S. C. April,T831. Williamson Price, 16 Martin’s La. Rep. 
399. The Neptune the 2d, 1 Dodson’s Adm. R. 467. But in the case of The Agri- 
cola, 2 Wm. Rob. 10^ it was considered, (and certainly with good reason,) that if the 
master of a vessel be bound to take a pilot/and a collision arises fl'om tlK! fault of 
the pilot, tfie owners are not responsible for his conduct. By the English statute law, 
as declared by their adjudications, the master or owner of a vessel trading to or from 
the port of Liverpool, is not answerable for damages occasioned by the/ault-of the 
pilot. Carruthers v. Sydebotham, 4 Maule & Sclw. 77. The Mar^, 1 Wm. Bob. 
Ad. B. 95. The Protector, Id. 45. 

(б) I Taunt! Bep. 568. 

(c) In the case of The Portsmouth, 6 Bob. Adm. Bep. *31 7, n. .Snell v. Bich, 1 
Johns. Bep. 305. By the statute of 6 Geo. IV. c. 125, sec. 53, owners and masters 
of ships are exempted from liability for any damage arising from thfi want of a licensed 
pjlot, unless the want arose from a refusal to take jano on b^rd, or from wilful neg- 
lect in using all due means to take on board ono*w:ho may offer. He is equally ex- 
empted from the responsibility for the incapacity or defaplts of the pilot. 


1 The Carolus, iyC!urti8,*69. Smith v. The Creole, 2 Wall. Jr. 486.^ 
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, thrown upo:^ him cumulatively the duties of master. . He is 
quasi master, with the same general powers and responsibilities, 
pro hac vice^ and with the preservation of Kis character and 
privileges ag mate. He may sue in the Admiralty for his wages 
as mate, and is entitled in that character to be cured, if sick> at 
the expense of the ship, {a) * The master, and even the«con- 
signees, may appoint a substitute in a foreign port, in cas(^ of 
necessity. (6) Even a supercargo, in cases of necessity, lind 
acting with reasonable discretion, m^iy bind the owner, (c) ^ 

. (?•) Of {he rights and duties of seamen. 

We come next to treat of the laws applicable to seamen; 
and it will appear^ for obvious reasons, that in the codes of all 
commercial nations they are objects of great solicitude and of 
paternal care. They are usually a heedless, ignorant, audacious, 
but most usefql class of men, exposed to constant hardships, 
perils, and oppression. From the nature of, their employment, 
and their “ home on the deep,” they are necessarily excluded, 
in a great degree, from the benefits of civilization j and the com- 
forts and charities of domestic life. Upon their own element 
they arc habitually buffeted by winds and waves, and 
wrestling with tempests*; and in time of war they *are^ *177 
exposed to the still fiercer eWmerits of the human pas-* 

* sions. In port they are the ready and the dreadful victims of 
temptation, fraud, and vice, (d) It becomes, therefore, a very 
interesting topic of inquiry, to see what protection the laws have 
thrown around[ such a houseless and helpless *race of beings, 


(a) Read u. Chapman, St*r. ^937. Onie^;. Townsfind, 4 Mason, 548. The Brig 
George, 1 Sumner, 151. United States v. Taylor, 2 Sumner, 585. U. S. n. Roberts, 
2 N. Y. Legal Observer, 99. , . . . * , 

(h) Pothier, Charte-Partie, No. 49. The. Alexander, 1 Dods. Adm. R. 278. 

(c) Forrestier v, Bordman, 1 Story’s R. 43. • . ’ 

((f)* The recklessness with which sailors dissipate their wftges, and the facility with 
Which they are cheated out of them, are proverbial ; and those persons who havo%ie 
superintendence of marine hospitals well know how severely and extensively sailors 
are afHicted, beyond ail other classes of men, by those odicius diseases which so terri- 
bly chaili^c licentious desire.* Such a scourge is far worse to them than the storms 
and the monsters of the ocean ^ tlian either the prfiRcipitem Africum xkcef^atUem 
dquijmilmsy the rabiem noti, the mQnstra natantia, or the infames scopulos, ' acroce- 
raunia. 
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and what special provisions have bteen made for their secwity 
rfnd indemnity. 

• The seamen Employed in the merchant service are made 
subject of special regulations, prescribed by Acts of Congress 
for their government and protection, Shipping articles are 
conijracts in writing, or in print, declaring the voyage and 
theyterm of*time for which the seamen are shipped, and the 
rate of wages, and when tlie seamen arc to render themselves 
on board ; and the articles are to be signed by' every seaman 
or mariner, on all voyages from the United States to a foreign 
port, and, in certain cases, to a port in another state, other 
than an adjoining one. (5) If there be no such contract, the 
master is bound to pay to every Seaman who performs the 
voyage the highest wages given at the port fgr a. similar 
voyage, within the* three next preceding months, besides for- 
feiting for every seaman a penalty of twenty dollars;^ The 
seamen are made subject to forfeitures if they do not render, 
themselves on board accxjrding to the contract, or if they desert 
the service ; and they are liable to summary imprisonment for 
desertion, and to be detained until the ship be ready to sail, (c) 

(а) Acts of the United States, 20th July, 1790, c. 29 ; 28th May, 1796, c. 36 ; 16th 

July, 1798, c. 94 ; 3d^May, 1802, c. 51 ; 28th February, 1803 ; 2d March, 1805, c. 88; 
3d March, 1813, c. 184; . 19th Jidic, 1813, c. 2; 2d March, 1819, C.*1J0 j 3d Jlarch, ' 
1829, c. 202; 20th July, 1^40, c. 23. . • 

(б) A foreign voyage, in the language of trade and commerce, moans a voyage to 

some port or place within the territorf of a foreign nation. The terminufs of the voy- 
age settles the description. In this view,^ neither fishing nor whaling voyagdfe are 
strictly foreign voyages. This is tlie sense in which foreign voyages arp understood in. 
the Duties Collecnon Act of 1799, c. 128, and in the Acts of 1790, c. 56, and of 1818, 
c. 2, relative to shipping articl^p ; and the above Aet^of 1799 still constitutes the lead- 
ing' statute to regulate our commercial^ intercourse ^ith foreign nations. Taber v. 
United States, 1 Story’s R. 1 . The shipping contract in the whale fishery is univer- 
sally reduced to writing, ^ though such voyage.s are not in terms within the statute. 
The New Bcdfoi'd whalemen’s shipping paper, Mr. Curtis says, (Treatise on the Rights 
and Ditties of Merchant Seamen, 1841, p. 60,) is the best constructed instrument of 
tli^^ind in use iu the United States. ' , 

(c) The Authority given by the Act of Congress of^20th July, 1790, to arrest 4e- 
serters by a magistrate’s warrant, does not supersede the* authority which the master 


1 This does not apply t 9 stenm-tuga. The Bl F. RrJee, 1 Nowb. Adm. 639. See similar 
provisions in the Merehaut Shipping Act, 17 & 18 Viet. oh. 164, §§ 146, 147. 



MIC. XIATL] of personal PRO^bltY. 268 

If the mate #na a majority of the crew, after the voyage i« 
begun, but before the vessel has left the land, deem the 
vessel unsafe, or not duly provided, and * shall require * 178 
an* examination of the ship, the master must proceed to 
or stop at the nearest or most convenient port, where an inquiry 
is to be made, and the master and crew must conform to*the 
judgment of the experienced persons selected by the dist^ifst 
judge or a justice of the peace.^ If the complaint shall appear 
to have been without foundation, the* e:jy)enses and reasonable 
damages, to be ascertained by Ihe judge or justice, are to be 
dqducted from the wages of the seximen. But if the vessel be 
found or mad^ seaworthy, and the seamen shall refuse to pro- 
ceed on the voyage, they are subjected to imprisonment until 
they pay double the advance made to them on the shipping 
contract, (a) Fishermen engaged in the fisheries are liable to 
the like penalties^ for desertion ; and^the fishing contract must 
be in writing, signed by the shipper and the fishermen, and 


has under tlie i^enenil inarithnc law to retake u deserting seaman, and confine him on 
board. Tnrner^s case, Ware’s Jt. 8?1. 

(a) Act of Congress, July 20, 1790, c. 29, secs. 1, 2, 3, 5, 7. The Act of Congress 
of 1829, V., 202, provided for the upprehensiou of deserters fi-om certain foreign ves- 
sels in the ports of the United States. The Act of Congress of July 20, 1840, c. 23, 
authorizes an examination by the consul or commercial agent in a foreign port, into 
the complaints of the mariner^, and a copy of the shipping articles shall be produced 
by the master to the consul^ and if the cotii|ilaiiits are well founded, he may discliarge 
the seamen on terms; and it is made the duty of the consuls to reclaim deserters by 
every means within their power, and lend their aid to the local authorities for that 
purpose.^ They are, upon eoinplaini, to examine into the seaworthiness of the vessel 
when she left home, and if found deficient, they may discharge the crow with addi- 
tional wages, except in eases free from neglect or blame. This Act has much enlarged 
the discretionary power of consuls and commercial agents in foreign ports.*^ In the 
state of Missouri, there arc statute provisions for the regulation of boatmen on the nav- 
igable waters of that state, their contracts, their duties, their protection, and the reme- 
dies against them, as in analogous eases of seamen on the high seas. Huvised Stat- 
ute of Missouri, 1836, 99. 


1 The report of the surveyors is not conclusive upon the crew in an action for wages, 
after leading. Bucker t?. Klorkgeter, 1 Abb. Adm. B. 402. 

2 With respect to the rights of /nnerican seamen in case of the unseaworthiness of the 

ship, see United States v. Nye, 2 Curtis, 226. Bucker v. Klorkgeter, 1 Abbott’s Adin. 402. 
As regards a seaman, there is no implied warranty of seaworthin^ in the ship. Couch 
V. Sted, 24 Eng. L. & Eq. 77. ' 

A Bee a construction of this Act, Jordan v, Williams, 1 Curtis, 69, 

VOL. IXI. 22 
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countersigned by the owner, (a) The articles do not detejrhiine 
exclusively who are the owners, and the seamen may prove, by 
other documents, the real and responsible owners. The objecst 
of the articles is to place the crew of a fishing v,essel upon a 
footing with seamen ih tlie merchant service, and to make 
the*tn liable to the same restrictions, and entitled to the same 
r^iedies. (6) Provision is made for the prompt recovery of 
seamen’s wages, of which one third is due at every port at 
which the vessel shall^ unlade and df'liver her cargo, before the 
voyage be ended ; and at the end of the voyage, the seamen 
may proceed in the district court, by admiralty process, against 
the ship, if the wages be not paid within ten days after they are 
discharged, (r) The seamerf having like cause of complaint, 
may all join in one suit, and they may proceed against the 
vessel within the ten days, if she be about to proceed to sea; 

but this remedy, in rem^ do(‘s not dc|)rfve the seamen of 
*179 their remedy at common law for the * recovery of their 
wages. {(1) The statutes further provide for the safety 
and comfort of the seamen, by requiring that every ship be- 
longing to a citizen of the United Stales, of the burden of one 
hundred and fifty tons or upwanls, navigated by ten or more 
persons, and bound to a foreign port;' or of the burden of sev- 
enty tons or upwanls, and navigated with six or more persons, 
and bound from the United States to any port in the West 
Indies, shall be provided with a medicine chest, properly sup- 
plied with fresh and sound medicines; and if bound on a 
voyage across the Atlantic Ocean, with requisite stores of 
water, and salted meat, and wholesome ship-bread, well se- 
cured under deck, (e) 

(«) Act of Congress, June. 19, 1813, c. 2, sees. 1,2. 

(li) Wait V. Gibbs, 4 Pick. 298. 

(c) The voyate is ended when the vessel has arrived at her last port of destination 
and is safely moiYed at the wharf. But the seamen may, by the terms of the coiftracin 
or the usage of ttip port, be bound to remain by the vessel after tlie voyage is ended, 
and nssilk in disclmrging the cargo, and their wages will*be continued until tliat takes 
place. The Mary .fare’s Rep. 454. ♦ , 

{d) Act of CoiigrUs, July 20rh, 1790, c. 29, sec. 6. The statute of 59 Geo.' lit c. 
58, provided, also, expeditious remedy for the Acovery of seamen’s wages, by 
allowing them to apply to the summary jurisdiction of a justice of the peace, when 
the wagop do not exd^ed £20. 

(e) Act of Congress, July 20th, 1 790, c. 56, secs. 8, 9, and Ibid. March 2d, 1805, c. 88. 
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It is further provided by statute, for the just and benevolent 
purpose of affording certain and permanent relief to sick and dis- 
abled sq^Tiien, that a fund be raised out of their wages, earned 
on board of any vessel of the United States, and be paid by the 
master to the collector of the port, on entry from a foreign port, 
Ut the rate of twenty cents per month for every seaman. The 
like assessment is to be made and paid on the new eiiroln\^nt 
or license for carrying on the coasting trade, and also by persons 
navigating boats and rafts on the Mississippi. The moneys so 
raised are to be expended for the temporary relief and mainten- 
ance of sick and disabled seamen, in hospitals or other proper 
institutions established for such purposes; and the surplus 
moneys, when sufficiently accumulated, siiall be applied to the 
erection of marine hospitals, for the accommodation of sick and 
disabled seamen. These hospitals, as far as it can be done with 
convenience, are to receive sick foreign seamen on a 
charge of seventy-five cents * per day, to be paid by the * 180 
master of the foreign vessel, (a) And to relieve Ameri- 


Act of Conj;rcss, March 2(1, 1810, c. 170. Thc5 Act of Congress of July 20th, 1790, 
sec. 9, gives to the seamen (loujjfle wages for every day that they are put on short 
allowance, and the vessel has not the quantity and quality of provisions required.^ 
The British statute of 43 (Ico. III. c. .56, has another very humane provision for the 
health and security of the ])asscngers and crew. It provided that no British ship 
■ should clear out from a Britisli port wdth a gn%*iter nuinher of persons on board, in- 
cluding children and the crow, tlian in the proportion of one person for evtry two tons 
of the burden of the ship, as appearing in the certificate of registry, or of that part of 
the ship unladen. A penalty of £50 is forfeited for each extra person.® 

(a) Acts of Congress, July 16th, 1798, March 2d, *1799, and May 3(1, J802. By the 
Act (jf March 1, 1843, c. 49, the provision in the Act of 1798 for hospital money is ex* 


1 A seaman claiming extra wages under this Act must prove two things; that he was 
put on short allowance, and tliat the vessel sailed witliout tluj reciuisite stores. Ship Eliz- 
abeth v. Bickers, 2 Paine, C. C. 291. Ferrara v. The 'falent, Crabbe, 216. Bark Ohilde 
Harold, 1 Olcott, Adin. 275. See 17 & 18 Viet. ch. 104, § 221, et uq. 

s See ah Act to regulate the carriage of passengers in steamshi ps and other vessels, p^issed 
March 8, 1855, ameigling and consolidating the provisions of former Acts on the subject. 
Also an Act providing for tlie better security of the lives of passengers on bodfc of vessels 
propelled in whole or in part by steam, and for other purposes, passed Aug. 30, 1852. 
The Acts show that the health and security of passengers and crews have engaged the 
attention of the American Codkross as well as of the British Parliament. The Passen- 
gers’ Act,” June 30, 1852, 15 & 16 Viet. ch. 44, is a compilation and revision of tbb 
humane provisions of the English law relative to the catriago o# passengers by sea. See 
Gibson v. Bradford, 30 Eng. L. & Eq. 194. 
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can seamen who may be found destitute in foreign places; and 
as evidence of the constant and paternal solicitude of the United 
States for the preservation and protection of their ^ seatnisn 
abroad, it is made the duty of the American consuls and com- 
mercial agents, to provide for those who may be found des- 
titrute within their consular districts, and for their passages to 
son^.e port in the United States, in a reasonable manner, at 
the expense of the United States ; and American vessels are 
bound to take such searpen on board, at the request of the 
consul, but not exceeding two men to every hundred tons bur- 
den of the ship, and transport them to the United St£^tcs on 
such terms, not exceeding ten dollars for each person,. as may 
be agreed on. So if an American vessel be sold in a foreign 
port, and her company discharged, or a seaman be discharged 
with his consent, the master must pay to the consul or commer- 
cial agent at the place, three months’ pay over and above the 
wages then due, for every such seamen, two thirds of, which is 
to be paid over to every seaman so discharged, upon his en- 
gagement on board of any vessel to return to the United States; 
and the other third to be retained for the purpose of creating a 
fund for thp maintenance and return of destitute American sea- 
men in such foreign port, (a) * 

The Act of Congress of March 3, 1813, c. 184, declared that 
no seaman who was not a native or naturalized citizen of the 
United States, should be employed on board of any public or 
private vessel of the United States. But the provision against 
the employment of foreign seamen is probably without any 
efficacy, for it applies only to those nations who shall, in like 
manner, have prohibited the employment of American seamen. 


tended to the masters, owners, and seamen of registered vessels employed in carrying 
on the coasting trade. 

(a) Act of Congress, February 28th, 1803, c. 62.1 The three months’ extra wages, ^ 
under the Act of Congress, applies only to a voluntary sale of the vessel in a foreign 
port, and nllt when the sale if^rendered necessary by shipwreck. The Dawn, Ware's 
B. 485. 


I There is an additional Act on the snhject passed July 20, 1840. Lamb e. BHsrd, 
1 Abb. Adm. 867. The Cabot, Ibid. 160. The Atlantic,’ Ibid. 461. Tingle v. Tucker, 
Ibid. 619. Mirier v, Ilarbeok, Ibid. 646. 
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There is no other Act of Congress which prohibits the employ- 
iiient of foreign seamen in our ships; and while foreigners are 
employed as seamen in our merchant ships, they are deemed 
mariners and seamen within the Act of Congress of 1803, c. 
62, respecting provision for them by consuls when destitute 
abroad, (a) And in the Navigtion Act of 1st -March, 1817, c. 
204, a discrimination is made in favor of American citizeiulas 
seamen, relative to the fishing bounty and to foreign tonnag^ 
Greenwich Hospital, in England, is,a noble asylum for 
decayed *and disabled seamen belonging to the royal "^181 
^*^vy; ^but another national establishment was wanting 
for seamen maimed or disabled by sickness or accichnital mis- 
fortunes, or worn out by age, in the merchant ser^dee. This 
was provided for by the statute of 20 Geo. IL c.* 38; which 
created a corporation attached to Greenwich Hospital, and laid 
the foundations of a magnificent charily, with liberal, careful, 
and minute provisions, some of which have been copied into 
our own statutes ; and it is sustained by an assessment similar 
ft) our own, of sixpence sterling per month, out of seamen’s 
wages. In one respect, the English charity is much broader 
than ours, for it reaches to the poor widow and infant children 
of every seaman who pefishes in the service, and who shall be 
found to be proper objects of charity. (/?) 


(a) Matthews v. Offley, 3 Sumner, 116. 

{h) The contributions from inen-hant ships to the trustees of (Ircenwich Hospital, in 
1828 and 1829, exceeded £20,000 sterling a year, and yet there was not on the estab- 
lishment a single individual who had been cxchisiveJt/ employed in the merchant service. 
The statute of 4 and 5 Wm. TV. c. 34, directed, tliercforo, that the contrihution of six- 
pence per month by seamen in the merchant service should cease from 1st January, 
1835, and that £20,000 a year sliould bo advanced from the consolidated fund to the 
hospital to make good the dcfh*iency. The Act of Wro. IV. repealed the statute of 
20 George II., except so far as it related to the establishment of the corporation ; and 
repealed so much of the Act of 37 Geo. 111. e. 73, as related to the wages of sea- 
men dying while employed in the West India trade, and it introduced a new system. 
This system provides contrilmtHins fora new fund ; and every master an# owner of 
a British merchant ship or vessel is to pay 2s. per month, and every seaman serving 
on board such ship or vessel, Is. per month } and the institution is to provide in its 
hospital for seamen becoming incapable by sickness, wounds, or other accidental 
misfortunes, or worn out by age, and in certain cases for their widow's and children. 
The masters and owners, and their widows anti children, being objects of charity as 
aforesaid, are to partake of the bounty *, the contributions to the fund are estimated 
. . • 22 * 
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With respect to ihe. behavior of the master and seaq^ltyapi^ 
the discipline on board of merchant ships, it is held, ttiai the 
master is personally responsible in damages for any injury off 
loss to the ship or cargo, by reason of his negligence or fniscon* 
duct. Being responsible over to others for his conduct as mas- 
ter, cthe law, as. well on that account as from the necessity of 
th^case, has intrusted him with great aulhority over the mari- 
nes on board. Such authority is requisite to the safe navi- 
gation of the ship, and the preservation of good order and 
discipline. He may imprison,* and also inflict reasonable 
corporal punishment upon a seaman, for disobedience to rea- , 
sonable commands, or for disorderly, riotous, or insolent con- 
duct; and his authority, in that respect, is analogous to 
* 182 *that of a master on land over his apprentice or scholar.(a) 


to amount hereafter to ,£50,000 stcrlinpj a year. M’Culloch’s Com. Diet. tit. Seamen. 
A summary of the Acts of Conjiress for the protection and relief of seamen, and the 
decisions of tlic federal courts in relation thereto, is given in the notes to Abl)Ott on 
Shippifig, r)th Am. edit, lioston, 1840, pp. 257 to 204. 

The Athenians had humane institutions for the relief and support of disabled sol- 
diers, and which afterwards emhrnccd the aged, the sick, the blind, and infirm, of 
every descriptjon j and this charitable provision has been attributed to Solon. St. 
John's History of the Manners and Customs of Anoient Greece, vol. iii. 69-74. The 
ancient Koinans never provided any asylum for the poor. Humanity was no part of 
their national character. Its cultivation, as a public duty, is one of the inestimable 
bles.sings of the introduction of Christianity. Constantine, the first Christiim Ccesar, 
founded the first public system of relief of pauperism. There did not exist in the 
Roman legislation any provision for the poor, unless, says Hugo, { History of the 
Bohian Law, sec. 154,) we may consider the law of the twelve tables, which regu- 
lated funcra^ expenses, to have been introduced in their favor, as a means to prevent 
the ruin of families. But there was a provision in favor of the Homan soldiers, which 
shows the wise policy, if not humanity, of the Roman discipline. Half of the dona- 
tives of the soldiers was withdrawn and plnctul in security in camp for their use, to 
prevent its being wasted in extravagance and debauchery. Vegetius considered it a 
dmine institution. There was likewise a contribution by each soldier, to a common 
fund in camp, to defray his funeral expenses. Vegetius, De Re Militari, 1. 2, c. 20. 
Chelsea Hospital, in Rngland, for the reception of sick and superannuated soldiers, 
has infinitely better pretensions than the Roman provision to be regarded as dmniiuB 
institutum, , 

(o) Molloy, b. 2, c. 3, sec. 12. Thorne u. WhitCf-Peters’s Adm. Rep. 168. Rice 


, 1 Something more than a suspicion that a sailor is a ddhgerons man, is required to jus- 
tify his imprisonment. Jay ». Almy, 1 Wood. & M. B. 262. Mere complaint of a seaman 
•by the mate, without other cause, will not justify bis punishment by the master. Schelter 
r. York, Crabbe, 449. 



^PBRSONAL PROPBMY. 2^ 

^ unite in the lawfulness and necessity of the power/ 
WithtrtlV it, authority colild not be maintained nor naviga* 
tioh made safe. Subordination is essential to be strictly en- 
forced, among a class of men whose manners and habits partake 


• 

V, The Polly and Kitty, Ibid. 420. The United States v. Smith, 3 Wash. Cir^Kep. 
525. MicliaeUon u. Denison, 3 Day’s Rep. 294. (’omersford v. Baker, before X^rd 
Stowcll, June, 1826. The United States v. Dewey, New Vork (’ireuit, June, 1828. 
liOrd Stowcll, in the ease of The A^ineourt, 1 Hagg. Adm. Kep^ 272. The Lowther 
Castle, Ibid. 384. The United States v. Freeman, 4 Mason’s Rep. .512. Turner’s ease, 
1 Ware, 83. li^itlcr v. MeLeUan, District Court of Maine, Ibid. 219. Bangs v. Little, 
Ibid. 506. Carleton v. Davis, id. N. Y. (ibserver, vol. iil. 86. Fuller u, Colby, 

C. C. U. S. Mass. 1846, Though the nfaritime codes of eoniinerital Furope, such as 
the Coiisolato, the laws of Oleron, of Wishuy, of the Uansc Towns and of Denmark, 
carefully avoid the direct mention of any legal authority of the captain to correct, by 
corporal ehastiseinent, the misbehavior of mariners ; yet, as the learned judge of the 
District Court of Maine observed, in the cage above mentioned, this power in the 
master seems either to have been inferred, or to have become silently established by 
usage. Casaregis (Di.se. 136, n. 14) admits, that the master may intiict slight chas- 
tisement, by analogy to the jjower of a father or doincstic master ; and the ordinance 
of Louis XIV. (liv; 2, tit. 1, art. 22,) confers a strong power of personal punishment 
on the ca])tnin, in aggravated eases, and acting under the adviec of the mate and pilot. 
The Act of Congress, 3d March, 183.5, c. 40, sec. 3, makes it an indictable ofFcnce, 
punishable by fine and imprisonineiit, for the master or other ofHeers of any American 
vessel, on the high seas or otlier^ waters, within the admiralty and maritime jurisdic- 
tion of the United State.s, from malice, hatred, or revenge, and, without justifiable 
cause, to heat, wound, or imprison any of the crew, or withl¥)ld from tlieni suitable 
food and nourishment, or inflict upon them any cruel and unusual punishineiit. In 
the case of 'Flie United State.s ??. Proctor, in the Circuit Court of the United States for 
the Southern District of New York, in November, 183.5, it was held, that, as a general 
rule, seamen must obey the last order coming from any olliecr, as .it may arise from 
somcsfllldcn emergency requiring it ; and that for mijusritiahlcdisol>cdicnee, moderate 
personal punishment might he inflicted. Again, in the Circuit Court U. S. for Mas- 
sachusetts, in 1841, in the ca^c of United States i\ Hunt, 2 Story, 120, it was held, 
that th<! right of the mate to infliett punishment on the seamen, when the master is on 
board and at hand, is justified only by. the immediate exigencies of the sea service, or 
.as a necessary means to suppress mutinous, illegal, or flagrant ttusbeliavior on the 
part of the seamen, or to compel ohedienee to pressing orders. In the case of The 
United States v Colby, District Court U. S. for Ma.ssaehusctts, (the Law Reporter 
for March, 1846,) it was decided, that if the master of a ship at sea, in the exercise of 
a sound and honest judgment, believes danger to be imminent, and to require the nse 
of a dangerous weapon, (a loaded pistol, for instance,) to reduce to obedience a sea- 
man in open mutiny, with deadly weapons in his hand, and threatening the lives of 
the officers, and the master should use such a weapon from honest motives, he would 
be justified.^ * 


1 Fuller V. Colby, 8 W. & M. 1. 
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of the attributes of the element on which they are ernpl^jf^’ 
Disobedience to lawful commands is a more noxious pffenpe^f 
and the most dangerous in its nature, for it goes at once tp 
the utter annihilation of all authority. But care must be 
taken that the punishment be administered with due rnodpr- 
atioB. The law watches the exercise of discretionary ppi^- 
wit^ a jealous eye. If the correction be excessive or iinjustir, 
fiatole, the seaman is sure to receive compensation in .damages 
on his return to port, in an action at common law. {a) And^it 
must be an extreme case that will justify a master to confine a 
seaman in a common jail in a foreign port. * He cannot 
183 do *it as a*punishment, Ifnt only by way of precaution 
under the existing circumstances. (6)^ The master may 
also restrain, or even confine a passenger who refuses to sub- 
mit to the necessary discipline of the ship, (r) 

The master has also the right to discharge a seaman for just 
cause, and put him asiiore in a foreign country ; but the causes 
must be, not slight, but aggravated, such as habitual disobedi- 
ence, mutinous conduct, theft, or habitual drunkenness ; and be- 
is responsible in damages if he discharges him without just 
cause, (rf) .This power of ' discharge extends to the mate and 


(a) Watson v. ChristiS, 2 Bos. & Pull. 224. 

(A) United Stntts Knj^ples, 5 Mason’s llep. 192. Ma{ 2 :ec v. Ship Moss, Gilpin, 
219, 233, Wilson v. Brij; Mar^^, Gilpin’s U. 31. The subovdinaic oliicers have no 
authority to punish a seaman when the master is on boan), unless^by his orders. 
Elwell u. Martin, Ware’s Rep, 53. Butler v. McLellan, Ibid. 219. United l^jtates v. 
Hunt, supra. 

(c) Boyce V. BaylilFo, I (yumpb. N. P. Rep. 58. Preridergast v. Compton, 9 
Car. & Pa. 454. See, also, the remarks of Mr. Justice Story, on the duty of dec- 
orous deportment to passengers by the master. Chamberlain v. Chandler, 3 Mason, 
242. 

(d) Relf »». The Ship Maria, Peters’s Adrn. Rep. 186. Black The Ship Louisi- 
ana, Ibid. 268 Hullc w. Hcightman, 2 East’s Rep. 145. Sir William Scott, in the 
case of The Exeter, 2 Rob. Adm. Rep. 261. The Erench law affords peculiar pro- 
tection to seamen ; and among other things, in this, that it prohibits the master from 
discharging a seaman, in any case, in a foreign country. This u;a8 by a royal decla- 


1 By an Act of Congress, passed 28th September, 1850, “ flogging in the navy, and on 
board vessels of commerce, was abolished, from and after the passage of the Act.’* Acts 
Stst Gong, ch. 80. Mr. Justice Curtis considers this Act as extending to vessels engaged in 
the whale or other fisheries. Charge to Grand Jury, 1 Curtis, R, 609. 

2 Johnson ». The Coriolanus, Crabbe, 239. 
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subordinate offieersj as well as to the seamen, for the master 
must be supreme in the ship, and subordination and discipline 
are indispensable to the safety and welfare of the service. But 
'it would require a’ case of flagrant disobedience, or gross negli- 
gence, t)r palpable want of skill, to authorize the captain to dis- 
place a mate, who is generally chosen with the cohst'nt of^the 
owneife, and with a view to the better safety of the ship, WkI: 
the security of their property, (a) The marine law requires me 
master to receive back a seaman who^n he has discharged, if he 
repents and offers to return to his duty and make satisfaction ; 
and if the rhaster refuses, or if the seaman has been unduly 
discharged, he may follow the ship, and recover his wages 
for the voyage, and *the expenses of his return, (b) The * 184 
laws of the United States make it highly penal, and sub- 
ject the master to fine and imprisonment, if, without justifiable 
cause, he maliciously forces an officer or mariner on shore while 
abroad, or leaves him behind in any foreign port or place, or 
refuses to bring home those \\diom he took out, and who are in 
a condition and willing to return, (c) 

It was a question which received a profound discussion, and 
led to a learned research, in Harden v, Gordon^ {d) whether a 
seaman, who became siefe and disabled on the voyage, was en- 
titled to medical advice and aid, such as medicine, sustenance, 
and attendance, at the expense of the ship. It was there shown 
and decided, that the expense of curing a sick seaman in the 
course of the voyage, was a charge upon the ship according to 


ration of 18th December, 1728, art. I, mentioned in 1 Valin’s Com. 734; and it is 
adopted in the Code de Commerce, art. 270. 

(а) Atkyns v. Burrows, 1 Peters’s Adm. R. 244. Thompson v. Busch, 4 Wash. 
Cir. B. 338. 

(б) La^s of Olcron, art. 13. Laws of Wisbiiy, art. 2.5. Code dc Cornmerce, art. 
270. Rolf V. The Ship Maria, 1 Peters’s Adm. Rep. 193, 194. Hutchinson ?;. 
Coombs, District Conrt of Maine, Ware’s Rep. 65.. The Nimrod, Ibid. 9. 

(c) Act of ConpreSs, 3d March. 1825, c. 67, see. 10. So, by the statutes of 6 and 
6 Wm. IV. c. 19, the master of a merchant ship is indictable, if he wilfully and 
wrongfully leaves a seaman behind, before the termination of the voyage.^ 
fcf) 2 Mason’s Rep. 541. 


I See Merchant Sliipping Act, 17 & 18 Viet. ch. 104, §§ 206-213. 



of PEftSONiCt 'JPAOTV. 

the maritime law of Europe, (a) and the rule recommended it- 
self as much by its intrinsic equity and sound policy, as by the 
sanction of its general authority. Such an expense was in 
the nature of additional wages during sickness, and it consti- 
tuted a material ingredient in the just remuneration of Seamen 
for •their labor and services. The statute law of the United 
S^tes (6) has not changed the maritime law and exempffed the 
vessel, except so far as respects medicines and medical advice, 
and which must be borne by the seamen and not by the 
owner, when there was a proper medicine-chest and medical 
directions on board the ship ; and it does not apply to nursing, 
diet, and lodging, or even medical advice, if the seamen be 
carried ashore, and which, under the general maritime law, are 
to be borne by the vessel, (c) The claim for such expenses, 
equally with a claim for wages, rn ay be enforced in the courts of 
admiralty; and Judge Story, in the case of Harden v. Gordon^ 
with great force, and moving on solid principles, vindi- 
*185 cated the admiralty jurisdiction over the whole * compen- 
sation, in all its varied forms, when due to seamen for 
their maritime services, (d) 


{a) Laws of Olcron, art. 7. Laws of Wisbuy, art. 19. Laws of the Hansc Towns, 
art. 45. Code dc Oornmerre, art. 262, 263. App. to Pet. Adm. 11. 

{b} Vide supra, I7d. 

(c) The Nimrod, Ware’s licp. 19. The Forest, Ibid. 420. 

(d) This sul)ject received am pie- discussion in liccd v. Canfield, 1 Sfimner, 195, and 
it was shown to be a settled principle of maritime policy, that a seaman was entitled 
to be cured at the expen-se of the ship, of all sickness and all injuric.s sustained in 
the service of the ship. The rule applied not only during; the voyage, hut when the 
vessel was in her home port, either at the coiumeuecmeiit or termination of the voy- 
age, sd long as the seaman was in the service of the ship, and as one of the crew. 
The Acts of Congress, supra, 179, for the relief of sick and disabled seamen, were 
deemed to be auxiliary to the maritime law.* 


1 In a subsequent reference to tJiis case, Mr. Justice Story favors a construction of the 
Act of Congress more favorable to the sailors. The brig George, 1 Slim. K. 164.* 

3 A»<1 so the law was laid down in Ringold v. Crocker, 1 Abb. Adm. 344. In Nevitt v, 
Clarke, 1 Olcott, Adtn. 316, Betts, J., qualifies the rule Ihid down in Keed v. Canfield, and 
holds that a disabled seaman is etititled to maintenance and medical care at the expense 
of the ship, only so long as lie is boun Ao.the service of*'the ship, and has a claim on her 
for wages. The Atlantic, 1 Abbott, Adm. 451. The captain has no implied authority' to 
make the ship-owner responsible for the care of injured seamen. Organ v. Brodie, 28 
Eng. L. & Eq. 630. 
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The Act of Congress requires, that in seamen’s shipping art^. 
cles, the voyage, and term of time for which the seamen may 
be shipped, be specified, {a) ^ The regulation relates to voyages 
front a port in the United States, and it does not apply to a 
voyage commencing from a foreign port to the United States. 
The voyage, within the intendment of the statute, rneans^one 
having a definite commencement and end, and a general c<|ast- 
ing and trading voyage from state to s^ate is within the Si'^t- 
ute. (6) The terminus a qiw, and the terminus ad quem^ must 
be stated precisely ; and in a case of general adventure, the 
term of service must be specified. A voyage from New York to 
Curacoa, and elsewhere^ means, in shipping articles, a voyage 
from New York to Curacoa, and the word elsewhere is rejected 
as being void for uncertainty, (c) 

Seamen in the merchant st^rvice are usually hired at a certain 
sum, edther by the month or for the voyage.*^ The ancient form 
of the mariner’s (iontract was for one entire sum for the voyage, 
and the modification* of the entirety of the contract, by appor- 
tionment, when the services of the seamen have been inter- 
rupted pending the voyage, are distinguished by equitable jjind 
minute provisions in the foreign ordinances and codes. The 
modern mode of hiring 4s at monthly wages. The contract is 
for a definite voyage, at the rate of so much per month for the 
whole time thaftbe voyage continues. (^/) In the fishing trade, 
the seamen usually serve under an engagcmient to receive a 
portion of nthe profits of the adventure. The share, or profits of 
the voyage, are a substitute for regular wages, and are treated 


(а) Act of Congress, 20th July, 1790, c. 29. This principle, as Mr. Curtis observes, 
(TrwtW‘ on Seiunen, 106,) may be traced, with rcmarkal)le unilormity, througli the 
marine laws and onlinaiiccs of all maritiiiic states. It has been recognized as a 
universal rule by the text-wriuirs of France and England, and fully carried into 
effect by tlie courts in this country. 

(б) The CrU.sader, Ware’s Rep. 444. 

^ (c)' Decision in the District Court of Maryland, by Judge Winchester, 1 Hall’s L. 

Jw 209. Magee v. The Moss, Gilpin, 219. 

Louage des Matel^ts, No. 172. Walton v. The Ship Neptune, I 
I’eters’s Adm. H. 142. 


^ Snow V. Wope, 2 Curtis, 801. 

* Sometimes they are hired “ by the run.” Miller r. Kelly, 1 Abb. Adm. 664. 
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as stipulated wages are treated, and the mariners are not part- 
ners with the owners in the profits of the voyage.^ The Acrt of 
Congress (a) extends the admiralty jurisdiction to the cognizance 
of suits for shares in whaling voyages, in the same form and 
manner as in ordinary cases of wages in the merchant ser- 
vie^ (b) 

* Every seaman engaged to serve on board a ship is bound, 
frfm the nature and^terms of the contract, tp do his duty in 
the service to the utmost -of his ability ; and, therefore, a promise 
made by the master, When the ship is in distress, to pay extra 
wages, as an inducement to extraordinary exertibn, is illegal 
aiid void. It would be the same if some of the crew had 
*186 des<a*ted, or were sick, or dead, and peculiar efforts * be- 
came requisite ; for the general engagement of. the sea- 
m^i is to do all they can for the good of the service, under all 
the emergencies of the voyage. Lord Kenyon puts the illegal- 
ity of such a promise on the ground of public policy, and Lord 
Ellenborougli on the want of consideration, (c) It requires 
the perforinance of some service not within the scope of the 
original contract, as by becoming a voluntary hostage upon 
capture, to create a valid fflaim, on the part of ,tlie seamen, to 
coinpensation, on a promise by tljc master, beyond the stipu- 
lated wages, (d) So, no wages can be recovered when the hir- 
ing has been for an illegal voyage, or one ill violation of a 
statute. The law will not couiitenaiice a contract ex turpi 


(a) A(H; of Congress, 19th June, 1813, c. 2, secs. I, 2. 

(h) In whaling voyages from the New England states, three tenths of the earnings 
of the ship are the share of the seamen. • ' • 

(c) Ilarris V. Watson, Peake’s N. P. Cas. 72. Stilk v, Myrick, 2 Campb. Iff. P. 
Hep. 317. The same rule applies to a promise by a passenger to any of tli^e crew of 
a.wreeked vessel. Mesuer v, Suffolk Hank, Mass. U. S. D. C. 1838. 

(d) Yate.s v. Hall, 1 Term llcp. 73. 


1 In such oases the seamen have no claim for f»’ttges, except on the proceeds of the 
fidting. Jay v. Alniy, 1 Wood. & M. K. 202. Itecd w. Hu.ssoy, 1 Blatch. & Howl. Adm. 
525. Hut neither a libel in rem, nor a libel in ptrsMianiy \^11 lie to compel an account of. 
the profits of the voyage. The Fairplay, fo. 186. Duryee v. Elkins,! Abbott, Adm. 
629. ; , 

^ Harris r. Cailer, 25 Eng. L. & £q. 220. The Araminta, 29 Id. 582. 
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causa^ nor permit any one to lay claim to the wages of ini- 
quity, (a) ^ 

A seaman is entitled to his whole wages for the voyage, even 
though he be unable to render his service by sickness or bodily 
injmy, happening in the course of the voyage, and while he 
was in the performance of his duty. This is not only tllfe in- 
variable usage in the English admiralty, but a provisiol\ of 
manifest justice, pervading all the commercial ordinances, (d) ^ 
But if the seaman, who enters himsc^Jf as competent, fails in his 
duty from the want of competent knowledge or health, the 
master may make a reasonable deduction from his wages, (c) 
He will be entitled to his wages to the end of the voyage, when 
wrongfully discharged by the master in the course of 
it. {(1) The marine law very equitably distinguishes * be- * 187 
tween the cases in which seamen’s services are not ren- 
dered in consequence of a peril of the sea, and in which they 
are not rendered by rcfison of some illegal act, or misconduct, 
or fraud, of the master or owner, interru{>ting and destroying 
the voyage. In the latter case, the seamen are entitled to their 


{a) The VnnguJinl, 6 Uoli. A(lm. Hop. 207. 

{h) ChaTidlcr v. Grieves, 2 IT. Tllneks. Rep. 606, note. Abbott on Shipping, part 
h, e. 2, sic. 1. Williams v. Tlic Brig Hope, 1 Peters’'s Adm. Rep, 138. 

(c) Atkjns V. Burrows, 1 Peters’s Adin. Decisions, 247. Mitchell v. The Ship 
Oroziinbo, Id. 250. Sherwood r, McIntosh, Ware’s R. 109. 

{d) Rohinett v. The Ship Exeter, 2 Rob. Adm. Rep. 261. The Beaver, 3 Ibid. 92. 
Keane ??. Tlie Brig (ilouce.stcr, 2 Dallas’s Rep. 36. Peters’s Adm. Rep. 403. Rice v. 
The Polly and Kitty, Ibid. 420. In this last case, the seamen were forced to quit the 
ship by the cruelty and dangerous threats of the mfuster, and their wages were allowed. 
If the .seaman be wrongfully discharged after he had signed the shipping articles, and 
before the voyage begins, the rule has been assorted of allowing his wages for the 
whole voyage, deducting the wages earned elsewhere in the mean time. He is en- 
titled to a complete indemnity for his illegal discharge. Case of the City of London 
in the English Admiralty, 1 W. Rob. 88. Sec note to Curtis’s Treatise on the Rights 
and Duties of Merchant Seamen, 299. Emerson v, Howland, 1 Mason’s R. 53. 
Curtis, «/>. supra^ 299, 300, 301. 


1 But it seems that seamen employed on board a vessel forfeited under the Act of 1800, 
(2 Stat. at Large, 70,) as fitted out for the slave-trade, are entitled to wages, notw'ithstand- 
ing the forfeiture, if they were not knowingly or willingly connected with the criniiiial 
purpose of the voyage. The Mary Ann, 1 Abb. Adm. 270. 

2 Shakerly v, PcSdrick, Orabbe, 63. 

VOL. III. 23 
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wages, (a) and the rale of the French ordinance is just and 
reasonable. It declares, that if the seamen be hired for the 
voyage, they shall, in such case, be paid the entire wages for 
the voyage ; and if they be hired by the month, they shall be 
paid for the time thfey served, with the allowance of a reason- 
able»time for their return to the port of departure, (b) But if a 
lo^in respect to ship or cargo arises from the gross negligence 
or a mariner, the damage may be set ofl* in the Admiralty 
against a claim for wa^es.,(c) If a seaman be wrongfully dis- 
charged on the voyage, the voyage is then ended with respect 
to ^im, and he is entitled to sue for his full wages for the 
voyage, {d) ^ 

The gcnerfil principle of the marine law is, that freight is the 
mother of wages, and if no freight be earned^ no wages are 
du^.‘^ This principle protects the owner, by making the right 
of the mariner to his wages commensurate with the right of 
the owner to bis freight ; but that the rule may duly apply, the 
freight must not be lost by the fraud or wrongful act of the 
master. The policy of the rule applies to cases of loss of 
freight by a peril of the sea ; and it was truly and distinctly 

(a) Wells V. Osman, 2 Lord llaym. 1044. Herron v. The Peggy, Uce's Adm. 
57. 

. (ft) Ord. des Lovers des Mntelots, art. .3. 3'othicr’s Lounge des Matclolt, ii. 203. 
Cushing's Translation, 123. Roccus, de Nav. ct Naiilo, n. 43. Ingersol’s Transla- 
tion, 46. Iloyt V, Wildfire, 3 Johns. Kcp. 518. 

(c) Abbott on Shipping, 472. The New Pheenix, 2 Hagg. Adm. Rep. 420. 

(d) Sigard v. Roberts, 3 lCsp.*N. P. Rep. 71. In the case of The Castilia, 1 Hagg. 
Adin. Rep. 59, a seaman who bad left the ship in the course of the voyage, the mas- , 
ter failing to supply him with provisions, was held not to have forfeited his wages. 
And in The Elizabeth, 2 Dodson's Adm. Rep. 403, it was held, that though a master 
be not at liberty, by the general rule, to discharge his crew in a foreign port without 
tlieir' consent, yet that circumstances, as in a case of semi! mwfiagium, where repairs 
may be doubtful or difficult, might vest in him an authority to do so, upon proper 
conditions, as by providing and paying for their return passage, and their wages 
up to the time of their arrival at home. Curtis on the Rights of Seamen, p. 301, 
S. C. 


1 Brown v. The Independence, Crabbe, 54. 

8 The principle that “ freight is the mother of wages,’* does not apply to the master. 
Hawkins v, Twizell, 84 Eng. L. & Eq. 196. McGilvery v^tackpole, 38 Me, 288. Duncan 
0 . Keed, 39 Id. 416. Nor is this principle of the marine law now applicable to British 
seamen. J 17 & 18 Viet. ch. 104, § 174, et stq, Hicks v. Walker, 87 Eng. L. & £q. 
642.' ' 
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stated by the Court of K. B. in the time of Charles 
* IL, {a) that if the ship pfirfthed by tempest, fire, ene- * 188 
mies, &c., the mariners lose their wages; “for if the 
mariners were to have their wages in such cases, they would 
not use their endeavors, nor hazard their lives for the safety of 
the ship.” If the voyage and the freight be lost, because* the 
ship was seized for d6bt, or for having contraband or prohib^ited 
goods on board, or from any other cause proceeding from mis- 
conduct in the master or owner, it wpuld be unreasonable and 
unjust that the innocent seamen should be deprived of compen- 
sation for their services, and the marine law holds them still 
entitled to their wages, (ft) . The -wages are, in. such cases, 
allowed pro tanio to the time of the loss of the voyage, and 
with such additional allowance as shall be deemed reasonable 
under the circumstances, (c) ^ * 

* Seamen’s wages, in trading voyages, are due pro rata * 189 


(а) Anon. 1 Si<l. Rep. 179. 

(б) Malyne’s Lex JMcrcutoriii, lO.^. Mollov, do Jure Maritimo, b. 2, c. 3, see. 7, 
Hoyt !). VVildlire, 3 Johns. Rep. 518. Jacobsen's Sea Laws, b. 2, c. 2. Tlic Malta, 
2 Ilagg. Adm. Ucp. 158. 

(c) In Woolf V, Tho Brig Odor, Peters’s Adm. Rep. 261, where the voyage was 
broken up by seizure for debt, wages up to the time w’crc allowed, and one additional 
month’s pay. Wages are not lost if the voyage he broken up by reason of civil pro- 
cess against the vessel, on a claim of ownership. If the claim be unfounded, ade- 
quate damages are presumed to be awarded for the unfounded libel, and if well 
founded, the wages are lost by the default of the shipper. Van Beuren v. Wilson, 

9 Cowen, 158. In Hoyt v. Wildfire, where the seamen were hired for a voyage from 
New York to the East Indies, and hack to New York, and the vessel was captured 
and condemned on the outward voyage for liaving contraband goods on board, wages, 
according to the rate of the contract, w^cro allowed from the commencement of the 
voyage until the return of the seamen, with reasonable diligence, to New York, de- 
ducting wages received while in other service, on the circuitous return. The <K)art 
observed, that the rule in the French law (Ord. des Loyers dcs Matclots, art. 3 ; 
Fothier, Louagedes Matelots, No. 203,) ordained, that if the seamen were hired for the* 
voyage, they should, in such*a case, be paid thoir entire wages for the voyage ; and if 
hired by the month, the wages due for the time they had served, and for the time 
necessary to enable them to return to the port of departure ; and that there was no 
reason to question the soundness the rule, or the propriety of following it in that 
ease. 


Vandever v, Tilghraau, Crabbe, 66. The Hi;dson, Olcott, Adm. 896. 
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itineris. This has been so decided in the Scottish courts, and 
upon principles of controlling equit^. (a) 

If the seaman dies hn the voyage, there is no settled Eng- 
lish rule on the subject of his wages.^ In one case, tbfe court 
intimated, that his representatives might be entitled to a pro- 
portion of the wages up to liis death, when the hiring was by 
the^^month, and there was no vspecial contract in the way ; (b) 
aif3 a similar opinion was mentioned by one of the judges of 
the C. B. in another case^ (6*) In a still later case, (rf) it was 
assumed by the Court of C. B., that wages of a seaman, who 
died on the voyage in which wages arose, were due to his 
representatives; but the cas'e was silent as to the precise time 
to which they were to be computed. In this country, there 
have been contradictory decisions on the point. In the Circuit 
and District Courts of the United States, in Pennsylvania, it 
was decided, upon the authority of the laws of Oleron, that the 
representatives of the seamen, dying during the voyage, were 
entitled to full wages to the end of the voyage. (6?) On the 
other hand, it was subsequently decided, in the District Court 
of the United States for South Carolina, •(/) and in the District 
Court in Massachusetts, (g-) that the full wages, by the marine 
law, meant only full wages up to the death of the mariner ; and 


(a) Ross i;. Glassford, and Morrison v. Harnilton, rited in 1 Bell’s Com. 515. But 
the rule may be varied l)y afjreemciit. Appleby v. Dods, 8 East’s Rep. 300. 

(b) Cutter v. Powell, 6 Term Rep. 320. In this case the sailor took a note from 
his employer for a certain sum for the voyaj^e, provided he tjontinued to do his duty, 
and he died on the voyage. It was held, that being an entire contract, it could not 
be apportioned, and no wages could he claimed cither on the contract or on a quan- 
turn meruit. 

(a) Heath, J., in Bcalc v. Thompson. 3 Bos. & Full. 425. 

(d) Armstrong v. Smith, 4 Bos. & Full. 299. 

(e) Walton v. The Ship Neptune, 1 Feters’s Adm. Rop, 142, Sims w. Jackson, 
Ibid. 157, note. 1 Wash. Cir. Rep. 414, S. C. 

(/) Carey v. The Schooner Kitty, Bee’s Adm. Rep. 255. 

{g) Natterstrom v. The Ship Hazard, 2 Hall’s L. J. 359. 


^ It is now settled by statute, that his wages are due to*the time of his death. 17 & 18 
Viot. ch. 104, §§ m-H7. 

3 Johnson v. The Ooriolaous, Crabbo, 239. 
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in this last case, a very able and elaborate review was 
ta&en of * all the marine ordinances and authorities * 190 
applicable to the subject. The court examined criti- 
cally the provisions in the Consolato del Mare, and in the laws 
of Oleron, of Wisbuy, and of the Hanse Towns, the ordinances 
of Charles V. and Louis XIV., the commentaries of Cloirac, 
Valin, and Pothier, and all that had been said and decided in 
England or Massachusetts in relation to the question. If ftie 
two decisions in Pennsylvania outwqigh in point of American 
authority, the’ opposite adjudications are best supported in the 
appeal to those ordinances of European wisdom and policy 
in which we discern the deep foundation of maritime jurispru- 
dence. (a) 

As the payment of wages, in general, depends upon the 
earning of freight, if a ship delivers her outward cargo, and 
perishes on her return voyage, the outward freight being earned, 
the seamen’s wages on the outward voyage are consequently 
due. (b) By the custom of mercliants, seamen’s wages are due 
at every delivering port; and their wages are not affected, with- 
out their special agreement, by any stipulation between the 
owners and the charterer, making the voyages out and home 
one entiie voyage, and *the freight to depend on the accom- 
plishment of the entire voyage out and in. (c) The owners may 


(а) If the seaman be hired fty t/ie voyage^ and die during it, the standard books of 
maritime law, sfys Mr. Bell, seem to give the outward wages, if ho dies during the 
outward voyage, and tlie whole, if he dies -during the homeward voyage. But if he 
be hired by the month, it rather seems that wages will be due ‘only to the time of his 
death. Bell’s Com. vol. i. 514. 

(б) Anon. Holt, Ch. J., 1 Lord Raym. 639. 

(c) Notes of Judge Winebester’s decisions, 1 I^Jtcrs’s Adm. Rep. 186, note. Ab- 
bott on Shipping, part 5, c. 2, see. 4. Blanchard v. Bncknam, 3 Grcenleafs Rep. 1. 
In Thompson u. Fausaat, 1 Peters’s Oir. Rep. 182, where the vessel was lost on her 
homeward voyage, full wages were held due to the seamen up to the arrival at the last 
port of delivery of the outward cargo and half wages from that time until her de- 
parture from the last^port at which the return cargo was taken on board. This rule 
was elaborately supported by Mr. Justice Story, in the 0. C. TJ. S. for Massac^husetts, 
1838, in the case of Pitman v. Hooper, 3 Sumner, 50, 286, 298, 299, in opposition to 
the decision of Judge Hopkiil^on, in Bronde v. Haven, Gilpin’s Rep. 606, 613; and 
he considers it to be the settled rule, that when the ship is lost in her homeward voy- 
age, the seamen are to be paid their wages up to the lost port of discharge, and for 
half the time the ship lay there. Half tlie time passed in port is attributed in practice 
23 * 
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191 waive or modify their claim to freight as they ^please, 
but their acts cannot deprive the seamen, without their 
consent, of the rights belonging to them by the general princi- 
ples of the marine law. The doctrine of wages was discussed 
at the bar and upon the bench in the case of The Two Cathor 
rineti^ {a) with distinguished force and research ; and it was 
hel(i, that where a ship sailed from the ^United States to Gib- 
raltar, and there landed her cargo, and went in ballast to Ivica, 
and after taking in a returp cargo, was lost on the voyage back 
to the United States, the seamen were entitled to* wages up to 
the aiTival and stay at Ivica. It made no difference .that the 
vessel was in ballast in the intermediate voyage. The volun- 
tary neglect of the owner will not operate in such a case, to 
the injury of the seamen. They are entitled to wages, not only 
when the owner earns freight, but when, unless for his own act, 
he might earn it. The wages are due by an arrival at a port 
of destination. When no cargo is on board, or when the owner 
chooses to bring the cargo back again, and when the port of 
destination be not, in point of fact, the port of delivery. Even 
if the ship perishes on the outward voyage, yet, if part of the 
outward freight has been paid, the seamen are entitled to wages 
in proportion to the amount of the freight advanced, f<Jr there is 
an inseparable connection between freight and wages, (b) ^ 
Capture by an enemy extinguishes the contract for seamen’s 
wages ; and Sir William Scott, in the case of The Friends^ (c) 


to the concerns and business of the discharge, of the outward voya^'C, and half the time 
to employment by the seamen, in preparations or business connected with the home- 
ward voyage ; and it is considert'd to be an equitable and just apportionment, and the 
wages for that last half or period of time, arc deemed lost by the loss of the ship on 
the homeward voyage.'-* 

(a) 2 Mason’s Hep. 319. 

(h) Anon. 2 Show. Rep. 291. Brown v. Lull, 2 Sumner, 4^3. 

(c) 4 Rob. Adm. Rep. 143. 


1 In- a late case, the ma?:im that “ freight is the mother of wages,” has been very ably 
discussed, and sustained and illustrated with ample lonniing. The Niphon’s crew, C. C. 
U. S. for the Dist. of Mass., Law Reporter, i)ct. 1860, pAoo. The vessel was set fire to 
and abandoned at sea, by order of the captain. The crew, engaged on monthly wages, 
were held not entitled to recover, 
e See Smith v. The Stewart, Crabbe, 218. 
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held, that the recapture of the vessel did not* revive Ae right, or 
restore him to his connection with the ship, inasmuch as he was 
not on board at the recapture, and did not render any subse- 
quent service- The do(;trine of this case was overruled in Berg- 
Strom V. Mills; (a) and the American decisions have fully 
discussed the question, and they lay down * a different It 192 
rule, and proceed on the just principle, that the owner * 
recovers his freight, and that is the parent of wages. Tttey 
accordingly allow to the seamen takpn prisoners by the captor, 
and detained, their wages for the whole voyage, if the same be 
afterwards performed, with a ratable deduction for the expenses 
of salvage. The like rule applies to the case of a vessel cap- 
tured, and afterwards ransomed, and enabled to arrive at her 
port of destination, (h) Nothing can be more (equitable than 
the rule whieh allows to seamen, suffering in tlie service, their 
compensation, when the fund out of which it was to arise 
is ultimately recovered and enjoyed by the owner, (r) And, 
upon the same principle, if a foreign power seizes the ship, 
and imprisons the seamen, and they be afterwards released, and 
reassume and complete the voyage, and earn freight, their 
wages are continued during the interruption of the voyage, in 
like manner as in a case^ of capture and recapture. The Court 
of K. B. declared the law to this effect in Beale v. Thompson^ {d) 
and they proceeded on the sound and incontestable principle of 
the marine law, that the title to wages depended on the ship 
earning her freight for the voyage, connected with the further 
fact, that the mariners were not guilty of any breach of duty. 
If a neutral ship be captured, and even condemned, and the 
sentence be afterwards reversed, and freight for the voyage 
allowed in damages, the seamen are entitled to th'^^r wages, (e) 


(а) 3 Esp. N. P. Rep. 36. 

(б) Girard v. Ware, 1 Peters’s Cir. Rep. 142. 

. (c) Hart V. Tho Ehip Littlejohn, Poters's Adin. Rep. 115. Howland v. The Brig 
Lavinia, Ihid. 123. Singstrom v. The Srhooner Hazard, Ibid. '384. Brooks v. Dorr, 
2 Mass. Rep. 39. Wetmorc v. Henshaw, Johns. Rep. 324. Brown v. Lull, 2 
Sumner, .443. * 

• (d) 4^ East’s Rep. 546. 

(e) Willard r. Dorr, 3 Mason, 161. Brown w. Lull, 2 Sumner, 443, S. P. Sec 
postj p. 299, n. c. 
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So, in the case of shipwreck, if any part of the cargo be saved, 
the wages of the seamen are to be paid without any dedt^* 
tion. {a) Whenever freight is earned, wages are due^ 
*198 and must be paid, and * every agreement that goes to 
separate the validity and equity of the demand for 
wages, from the fact of freight being earned, is viewed with 
disti^ust and jealousy, as being an encroachment on the rights 
of/teeamen. The courts of maritime law extend to them a 
peculiar protecting favor a^nd guardianship, and treat them as 
wards of the AdmiraltyV iitid though they are not incapable of 
making valid contracts, they are treated in the same 'manner that 
courts of equity are accustomed to treat young heirs dealing 
with their expectancies, wards with their guardians, and cestuis 
que trust with their trustees. They are considered as placed 
under the influence of men who have naturally acquired a mas- 
tery over them. Every deviation from the terms of the common 
shipping paper, (which stands upon tl;e general doctrines of 
maritime law,) is rigidly inspected ; and if additional burdens 
or sacrifices are imposed upon the seamen without adequate 
remuneration, the courts will interfere and moderate or annul 
the stipulation, (b) ^ It has, accordingly, under the influence of 


(а) Pitman v. Hooper, 3 Sumner, 50, 61, 67. 

(б) The Minerva, 1 Hagg. Adra. Rep. 347. • The George Hoipc, Ibid. 370. Ship- 
ping articles are only conclusive as to the amount of wages and the voyage. On all 
collateral points the courts of admiralty will consider how far the stipulations in re- 
gard to seamen are reasonable and just. The Prince Frederick, 2 Ibid. 394. Brown 
V. Lull, 2 Sumner, 443, S. P. The voyage must be designated with as much partic- 
ularity and precision as the case admits of, and the articles must not be so loosely 
drawn as to leave the seamen exposed to unanticipated and experimental voyages. 
Vide 1 Hagg. supra, Tiie English statute of 6 Wm. IV. c. 19, has made neW and 
more strict regulations, relative to sliipping articles for the greater protcctiot of the 
rights of seamen. It is a point hot precisely settled, how far the duty of obedience 
on the part of the seamen extends beyond the service of their own ship.® The con- 


1 When a vessel is lot to the master to be employed by him, and he is to pay the owner 
a certain ponion of the earnings, the c^wner will l>e liable to seamen for wages, though 
the master has, by agreement, entire control of the vessel. Skolfield v. Potter, Daveis’s 
Diet. Ct. R. 892. ^ • 

3 The Cypress, 1 Blatch. & Howl. Adm. 83. The Sarah Jane, Id. 401* Jansen v, ThF 
Heinrich, Grabbe, 226. 

8 On the 14th Aug. 1860, a new and important statute was passed by the British Parlia- 
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these just and humane considerations, been held, that an addi- 
tional clause to the shipping articles, by which the seamen en- 
gaged to pay for all medicines and medical aid further than the 
medical chest afforded^ was void, as being grossly inequitable, 
and contrary to the policy of the Act of Congress, (a) ^ It has 
likewise been decided, that a stipulation that the wages o6 the 
seamen, earned in the interinediate periods, should depend iJpon 
the ultimate successful termination of a long and divided vcijjr- 
age, was inoperative and void, (b) 

* Mariners are bound to contribute out of their wages * 194 
for embezzlements of the cargo, or injuries produced by 


tract does not extend to any other service. But tlie Consolato, c. 148, par Houeher, 
tom. ii. 224, allows the master to order the seamen, in certain cases, to help another 
vessel in distress; and it is said, in the ease of The Centurion, Ware’s U. 482, that if 
a wreck be met with on the voyage, the master may send his seamen to attempt to 
save it. So, aecording-to the sense and usages of the general maritime law, the mas- 
ter may cm|doy Ids vessel and crew in rescuing life, and even pro|)erty, from destruc- 
tion, under certain circumstances. I Sumner’s K. 336. Seetwyhi, 313. ’ The learned 
author of the Treatise on the Kights and Duties of Merchant Seamen, Boston, 1841, 
35, seerns to eoneliule, that the seamen are not bound, sh'icto ju7'e, to obey orders for 
scrviecs not within the contract. But in my view of the subject, a strict construction 
of the articles must in many casys give way to a larger construction, founded on the 
necessities of mankind, the controlling iuducuces of the moral sense, and the imper- 
ative duties of humanity. 

(a) Harden v. Gordon, 2 Mason’s Rep. 541. 

(ft) The Juliana, 2 Dodson’s Adm. Rep. 504. Abbott on Shipping, 5th Am. edit. 
Boston, 1846, p. 748. See, also, to the same effect, Judge Winchester’s decision in the 
District Court of Maryland, in 1 Peters’s Adin. Rep. 187, note ; Millctt r. Stephens, 
in Mass. 1800, cited in Abbott on Shipping,. 5th Am. edit. 743, 745. The decision of 
Lord Stowcll, in The Juliana, is made with great force and spirit. ITc took a wide 
view of'tho subject, and concluded, on the authority of the Court of Admiralty, of 
the Court of Chancery, and of the courts of common law, that where a voyage was 
divided by various ports of delivery, a proportional claim for wages attached at each 
of such ports ; and that all attempts to evade or invade that title, by renunciations 
obtained from the mariners without any consideration, by collateral bonds, or by con- 
tracts inserted in the body of the shipping articles, were ineffectual and void. The 
statute of 6 Win. IV. c. 19, see. 5, lias declared all such clauses in the articles of ship- 
ment to be inoperative and. void. Abbott on Stiipping, 5tli Am. edit. p. 749. 


ment, entitled, “ An Act for imp'oving the condiHim of masters and seamm^ and maintaining 
discipUne in the merchant service," Even an analysis of this important statute cannot be 
£^Ven in a note. The Act is intended as the complement of the present maritime system 
of England, commenced by the repeal of the navigation laws. 

I See Freeman v. Baker, 1 Blaicli. & Howl. Adm. 872. 
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the misconduct of any of the crew. But the circumstances 
must be such as to fix the wrong upon some of the crew; ^ and 
then, if the individual be unknown, those of the crew upon 
whom the presumption of guilt rests, stand as sureties for each 
other, and they must contribute ratably to the loss. Some of 
the cCases in the books have established a general contribution 
firoAi aU the crew for such embezzlements, even when some of 
them were in a situation to repel every presumption of guilt ; 
but neither public policy, nor principles of justice, ‘extend the 
contribution or forfeituA) of wages for such embezzlements, be- 
yond the parties immediately in delicto? This jiist limitation 
of the rule was approved of by the English Court of C. B. in 
Thompson v. Collins^ (a) in their construction of the clause in the 
usual shipping articles, inserted to enforce this regulation of 
the marine law. It was also ado|)ted by the Supreme Court 
•of New York, in Lewis v. Davis^ (b) and afterwards ably and 
thoroughly vindicated, even against the high stuthority of Valin, 
by the Circuit Court of the United States for the District of 
Massachusetts, in the case of Spurr v. Pearson, (c) The doc- 
trine of that case is so moral and so just, that it may be said 
to rest on immovable foundations. The substance of it is, that 
where the embezzlement had arisen .from the fault, fraud, 
connivance, or negligence of any of the crew, they ate 
*195 bound to contribute to the reparation *of the loss, in 
proportion to their wages. If the embezzlement be fixed 
on any individual, he is solely responsible ; and where it was 
made by the crew, but the particular offender is unknown, and 
from the circumstances of the case strong presumptions of guilt 
apply to the whole crew, all must contribute. Where no reason- 
able presumption is shown against their innocence, the loss must 
be borne exclusively by the owner or master. In no case are the 
innocent part of the crew to contribute for the misdemeanors of 
the guilty ; and in case of uncertainty, the burden of the proof 


(a) 4 Bos. & Pull. 347. (h) 3 Johns. Uep. 17. 

(e) 1 Mason's Rep. 104. See, also, Edwards v. Shuman, Gilpin’s Rep. 461. 


1 Joy V. Allen, 2 Wood. & M. R. 804. 

2 Alexander v. Galloway, 1 Abb. Adm. 261. 
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of innocence does not rest on the crew, bul; the guilt of the par# 
ties is to be estal^lished beyond all reasonabl<» doubt, before the 
contribution can be demanded. 

In case of .shipwreck, and there be relics or materials of the 
ship saved, many of the old ordinances, as well as the new com- 
mercial code of France, allow a compensation to the searften, 
out of the remains which they had by their exertions, or as 
salvors, contributed to preserve, (ri) There were no EnglisSi 
decisions on the point when Lord Tenterden published the third 
edition of his work; but some of the cfecisions in this country 
seem to consider the savings of the wreck as being bound for 
the arrears of the seametvs wages, and for tlieir expenses home ; 
and Lord Stowell has, since ilie Pennsylvania decisions, al- 
lowed to the seamen, by whose exertions pari: of a* vessel had 
been saved, the payment of their wages, as far the fragments 
of the materials would form a fund, although there was no freight 
earned by the owners, (b) In such cases, where the voy- 
age is broken up by vis major., * and no freight earned, * 196 
no wages, eo wommc, are due; and the equitable claim 
which seamen may have upon the remains of the wreck, is 
rather a claim for salvage, and seems to be incorrectly denom- 
inated in the books a Jillc to wages. Wages, in such cases, 
would be contrary to the great principle in marine’ law, that 
freight is the mother of wages, and the safety of the ship the 
mother of freight, (c) If, however, the seamen abandon the 


(a) The Laws of Oleron, art, 3 ; of Wisbuy, art. 15 ; the Ilanseatie Ord. art. 44; 
the Ord. of Philip 11. tit. Averapje, art. 12 ; the Ord. of llottcrdain, art. 219, and the 
French Ord. of the Marine, liv. 3, tit. 4, des Loyers dcs Matclots, art. 9. Code de 
Commerce, art. 259. 

(h) The Neptune, 1 Hagg. Adtn. Rep. 227. 1 Peters's Adm. Kcp. 54, 195. 2 Ibid. 
426. Frothingham v. Prince, 3 Mass. Rep, 563. Lewis v. Tlie Elizabctli and Jane, 
Ware's Rep. 49. In Adams v. The Sophia^ Gilpin, 77, and in Braikctt r. The Hcr- 
culesc, Ibid. 164, Judge Hopkinson held, that where a portion of the vessel or her 
cargo was saved by the meritorious exertions of the seamen, a new lien arose thereon 
for their wages, thougifl the freiglit be lost. 

(c) Dunnett n. Tomhagcii, 3 Johiis. Rep. 154.* The Saratoga, 2 Gallison, 164. 
The opinion of Judge Story in the case of The Two Catharines, 2 Mason's R. 339, 
conclddes with the declaration, that his “review of American judicial decisions estab- 
lislips it as a common and received doctrine, that the wages recovered in cases of ship- 
wreck are recovered in the nature of salvage, and as such form a lien on the property 
saved. . And in this view tliey arc perfectly consistent with the rule that makes the 
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jirresk of a ship as Ijeing a hopeless case, and without the ini- « 
tention of returning to possess and save it, the. contract between 
them and the owners is dissolved, and they lose their lien or 
privilege for any equitable compensation, wiiethey as wages or 
salvage. Their claim is extinguished,. and though other persons 
maj^ possess the property which had become derelict, it belongs- 
to the original owner, burdened with their claim for salvage, (a) 
f By the Act of Congress, (6) one third of the seamen’s wages 

earniugs of j^Piicrally a condition of the })ayni(;nt of wages/' But in the case 

of The Massiissoit, IJ. S. District Court, Mass. J8i4, 7 Law liep. 55J2, the allowance 
of claim to marim?rs as snfvors in tlic case of sliipwreck, is consi<]ered as a startling 
violatio»i of a principle of maritime policy. So Lord Stowcll, in tljc case of The 
Neptune, 1 lla.ug. Adni. li. 227, rcicctcd the allowance to the seamen ns salvage^ and 
said that it rested on tlicgroiiTKl of and indeed it is said tliat they are nailed to 

the last plank of the ship, and the last fragment of the freight. Sec the cases examined, 
and the discussions referred to, in Abbott on Shipping, Sth Am. edit. Boston, pp. 
750-75G. The question seems to be rather one of verbal discussion and criticistn, 
than of a substantial distinction.^ 

(a) Lewis v. The Elizabeth and Jane, District Court of Maine, \Varc’s Kop. 41. 

(h) Act of Congress, 20th Jul>% 1790, c. 29, sec. G. The Engli.sh statute law rela- 
tive to seamen in the merchant service, lias been revised and improved by the statute 
of 6 and G Win. IV. c, 19, which has greatly bettered the condition, and secured the 
protection of flic rights of .seamen. The provisi(pis of the statute are commented 
upon with learning, candor, and strong approharioi% in the Law Magazine, No. 30, 
art. 3, an article well worthy of the studcnt'.s pernsal. The Act i.s entitled “An Act 
to amend and ('onsolidate the laws relating to the merchant seamen of the United 
Kingdom, and for forming and maintaining a register of all the men engaged in that 
service." It repeals the Acts of 2 and 3 Ann, 2 Geo. TI., 2 Geo, 111., 31 Geo. 111., 37 
Geo. III., 45 Geo. III., 58 Geo. III., ,59 Geo. III., 4 Geo. IV., and 3 and 4 Win. IV. 
By sec. 2, no seamen to be taken to sea, without a written agreement signed by the 
master and seamen. (2.) Form pre.scrihed. (4.) Penalty for taking seamen to sea 
without such articles, (5.) Agreement not to allect tlie seamen's lien for wages, and 
all agreements contrary to the Act void. (6.) If the seaman shall refuse to join the 
ship, or go to sea, or absent himself, he may he apprehended by warrant, and com- 
mitted to the house of correction, at hard labor, for thirty days ; though if he and the 
master eonsent, lie may he delivered on board, paying costs, to be abated from his 
future wages. (7.) After the voyage has commenced, if the seaman wilfully absents 
himself, he forfeits a ratable share of wages. (8.) Mode of ascertaining it when the 
seaman contracts for the voyage. (9.) Forfeiture for absolute desertion. . (lO.)Pen- 


1 The maritime law, on principle of public policy, makes an exception to the rule of - 
the common law, and allows, in case of sJiipwreck, an extra reward in the nature of 
salvage to seamen, according to their merit, beyond their wages, against the property 
saved, which ought not to be less than the expenses of their return home. The Da^ti, 
Baveis’s Dist. Ct. K. 121. 
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is due at every port where the ship unlades and delivers her 
cargo, rfnless there be an express stipulation to the contrary ; , 
and when the voyage is ended, and the cargo or ballast fully 
discharged, the wages are due, and if not paid within ten days 
thereafter, adtniralty process may be instituted in rem against 
the ship, (a) ^ But there is no fixed period of time by» the 


alty for harhoring closortors. (11.) Poriorls for payrnont of wagos. (12.) Pay- 
ments valid, and no ae.signinont or loll of sale of wages^ valid. (1.3.) Whon discharged, 
the master to give a certificate of liis service and discharge. (14.) Remedy for wages 
by summons, &.c!, and t4ie master forfeits €.5 for default in prompt paymtuit. (l.'i.) 
Summary mode of recovery of wages not excecMling .£20. (16.) When no costs. (17.) 
If ship be sohl in a foreign port, the crew to he sent liome at the expense of the 
master or owner. (18.) If hurt in the service, to be liclped gratis. (19.) A register- 
office is established. (21.) Masters of ships trading abroad, and in the home trade, 
to deliver list of their crows on their return. (23.) Return to he made in cases of ship 
lost or sold aliroad. (2.3.) The consul takc.s charge of tlieir effects, dying abroad. 
(26 to 37.) Regulations as to parish boys put out apprentices in the sca>serviec. (40.) 
A misdemeanor to force on shore, or leave behind any of the crew. (41.) Seamen 
not to be discharged abroad but under tlie sanction of a public functionary. (42.) 
!Not to be left abroad on any plea without, such sanction. (44.) When allowed to bo 
left behind, to he paid their wages. (48.) Ship’s agreement, on arrival at a foreign 
port, to be left with the consul. (49.) No seaman to be shipped at a foreign port 
without the privity of the consul. A corresponding summary is given of the Ameri- 
can regulations in Abbott on Shipping, .^th Am. edit. Ho.ston, 1846, p. 223, note (I). 
The subject of those regulations has been already mc?iitionetl in this volume, antp.^ pp. 
177-180.*-* 

(rt) The law of England, in ordinary eases, requires tlie mariner to stay by the ship 
till the discharge of the cargo, when .the other party has done nothing to supersede the 
existing contract. The Baltic Merchant, Edw. Adm. R. 86. The Cambridge, 2 Ilagg. 
Adm. U. 24.3, 246. In Cloutrnnn r.’Tunison, 1 Sumner’s R. .373, Mr. Justice Story 
declared the same general principle ; hut Judge Peters, in Hastings v. The Ship Happy 
Return, I Peters’s Adin. R. 2,33, was inclined to the opinion tluit the seamen were not 
bound to unlade the ship after the voyage is ended, unless speeially hound by the arr 
tides. A spontaneous deviation of importance will entitle the seamen to their dis*' 
charge; hut by the Danish and Dutch Marine Codes, though the master enlarges or. 
alters the voyage, he may eomp(d the seamen to remain in the service, on a reason- 
able addition to their \vag(\s. Tliis is not the English law. Jacobsen’s Sea Laws, 
142. Institutes of the Laws of Holland, hy Vander Linden, 629. The usage in the 
United States is to discharge the crew before unlading the vessel, and to employ other 
persons to perform that service. It has now become one of the implied terms of the 

1 See The Cypress, 1 Blatch. & Howl. Adm. 83. The Edward, Id. 286. Freeman 
Baker, Id. 872. The princijdes* touching the duties of seamen, under a contract of hiring 
for a sea-voyage, are binding upon those engsigcd in the navigation of inland tide-waters. 
The Swallow, Olcott, Adm. 4. • The Engle, Ibid. 232. 

* See Merchant Shipping Act, 17 & 18 Viet. ch. 104, 110-287. 

VOL. HI. 24 
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inarihe law, within which tnariners must proceed to enforce 
their lien for wages, though the lien maybe lost to •the sea- 
men and other privileged creditors, by unreasonable delay, 
.and suffering the vessel to pass into the hands of a bond fide 
purchaser ignorant of the claim, (a) ^ • It does not, like other 
liens, depend upon possession. Seamen’s wnges are hardly 
earhed, and liable to many contingencies, Ly which they may 
entirely lost, without any fault on their part. Few claims 
are more highly favored and protected by law, and w’hen due, 
the vessel,*-^ owners, a^ld masters, are all liable for the pay- 
ment of them, (b) The seamen need not libel fhe vessel, at 
the intermediate port where they are discharged. They may 
disregard bottomry bonds, and pursue their lien for 
*197 * wages afterwards, even against a subsequent bond fide 

purchaser.'^ It follows the ship ajid its proceeds, into 


contract. The voyage is <?n<tc(l when the vessel is safely moored at the wharf, and 
then tlie ten clays for the payment, of the wages begin to run. Unt if, hy the terms of 
the contract or usage of the poj’t, the seamen arc hound to remain and assist in dis- 
charging the cargo, then the* ten days only begin to run from tlie disc'hargc of the cargo. 
When, in either case, the seamen are disrhurged, the wages are due. The Mary, 
P. C. IJ. S. Maine Disfriet, Angii.st, 18.38, Ware’s U. 454. Judge Peters, in the case 
of Edwards v. The Ship Susan, 1 Peters’s Adm. R.*I67, adopted Hfieen working days 
as a reasonable time from the end of the voyage, for the unlading of the cargo and 
the payment of wages. 

(a I Ware’s Rep. 186, 212. 

(b) Pothier, I^uagc des Matelots, sec. 226. Abbott on Shipping, psirt 4, c. 4, sec. 
10. Wyshani v. Rossen, 1 1 Jolmson’s R. 72. Valin, tom. i. 7,51. Wait v. Gibbs, 4 
Pick. ll. 298, In the case of The Betsy and Rlloda, in the District Court of Maine, 
Daveis’s U. 112, very marked protection was throwTj over the wages of seamen. It 
was held, that a negotiable note, taken by a seaman for his wages, will not extinguish 
his claim for wages, nor his lien against the ship, pnle.ss he he distinctly informed at 
the time that such would he the effect, and .some additional security or advantage be 
given him for renouncing his lien on the ship.^ 


1 Scow Bolivar, 1 Olcott, Adm. 474, 480. Sloop S. W. .Tacobs, Id. 602. 

* It is yet an open question, whether a person hired to load stones on board a vessel, 
to navigate a vessel in a river to the sea, and there lay the stone, &(i, are engaged in such 
xnaritimo seavice as will give a claim on the vessel for their wages. Ibickard w. The Sloop 
Louisa, 2 Wood. & M. R. 48. A female cook on board a vessel i.s a mariner, and may sue 
as such. The Brandywine, 1 Newb. Adm. 6. 

* The Louisa Bertha, 1 Eng. L & Eq. K. 6Q5. If a seaman is also part-owner, his lien 
for wages is discharged by a sheriff’s sale on execution against the ship, Gullatin v. The 
Pilot, 2 Wall. Jr. 692. 

4 piehl V. Balchen, Olcott, Adm. 24. 
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whose hands soever they may come, by title or purchase, from 
the owner. ^ Their demand for wages takes precedence of bot- 
tomry bonds, and is preferred to all other demands, for the same 
reason that the last bottomry bond is preferred to those of a 
prior date. Their claim is a sacred lien ; and as long as a sin- 
gle plank of the ship remains, the sailor is entitled, as aga!inst 
all other persons, to the proceeds, as a security for his wages, 
for by their labor the common pledge for all the debts is pre- 
served. (a) The seamen’s lien exists, to the extent of the whole 
compensation due them. There is no diflerence between the 
case of a .vessel seized abroad and restored in specie or in 
value; the lien reattaches to the, thing, and to whatever is sub- 
stituted for it. This is not only a principle of the admiralty, 
but it is found incorporated into the doctrines of the courts of 
common law. (/>) In the French law, the seamen’s lien upon 
the vessel is extinguished after a sale and a voyage, in the 
name and at the risk of the purchaser ; and the preference of 
the seamen’s claim is conUned to\he wages of the seamen em- 
ployed in the last voyage, (c) 


> {a) Consulat dc la Mcr. r. 138.* 2 V'^aliii^s Com. 12. Madonna (VIdra, 1 Dodson's 

Rep. 37. Sydney Cove, 2 Thid. II. The Ship Mary, 1 Paine’s Rep. 180. Shep- 
pard V. Taylor, 5 Peters’s U. S. Rep. 675, Urown v. Lull, 2 Sumner, 443, 452. 
Pitman Vi Hooper, 3 Ihid. 51. 

(h) Slieppard v. Taylor, .5 Peters’s IJ. S. Rep. 675. 

(c) Ord. de la Mar. tit. I)e la Snisic des Navires, art. 16. Dc I’Enp^apcment, art. 
19. Code de Commerce, urt.s. 191, 193. The Commercial Code of Napoleon settles 
the order and rij^hts of privilej^ed debts much more fully and precisely than the ma- 
rine ordinance of Louis XI V. ; and this priority in favor of ‘seamen’s wages pervades 
both the maritime ordinancrcs. See supra, 168. The venerable code of the Consolnto 
del Mare, c 138, expressed itself on the sul»jcct with the energy of Lord Stowell, 
when it declared, that mariners must he paid before all mankind, and that if only a 
Binyk nail of the ship was left, they w'ere entitled to it. Consulat de la Mer, par Boucher, 
tom. ii. 206. See also Cleirae upon the Judgments of Oleron, art. 8, n. 31, and 
Boulay Paty, Cours de Droit Com. tom. i. 115. The preference given to seamen for 
titeir wages, over all other claims, upon the ship and freight, Is the universal law of 


1 The question, when a maritime lien, not accompanied with possession, will expire, 
was much discussed by Mr. Justice Woodbury, in Packard t\ The Sloop Louisa, 2 Wood. 
& M. R. 49. It seems that it will continue until the end of the next voyage, or until such 
time after it as the rights of third persons accrue. See, also, Leland v, 'Phe Ship Medora, 
Id. 92. In tills case, a doubt is expressed whetlier a lien on a foreign ve.ssel for repairs is 
not waived by allowing her to depart without any attempt to enforce the lieu. 
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*198 •Desertion from the ship without just cause, and 
animo non revertendi^ or the justifiable discharge of a 
seaman by the master for bad conduct, will work a forfeiture of 
the wages previously earned; and this is a rule of justice and 
of policy which generally pervades the ordinances of the mari- 
timar nations. By the English statute law, (a) and by the Act 
of Congress, (b) desertion is accompanied with a forfeiture of all 
_c 

'maritime Europe. The wnfyes sca^nen are a lieu on the vessel and freijrht. and even on 
the cargo lathe amount of the freight due iqxm it. The .seaman lias no [iLMi on the cargo ^ 
as cargo — it is on the diig, and on the freight as appnrtLMiant thereto ; and so far as tlie 
• cargo is subject to freight, he may attach it as .securiiy for the freight that may be duo. 
The l^dy Durham, 3 Ilagg. Adin. 200. When tlie general owner, and when the 
hirer of the ship for the voyage, arc personally liable to the mariners for their w'agcs, 
-see the cases, and the examination of them, in Curtis’s 'rreati.se on the Rights and 
Duties of Merchant Seamen, 326-336. Tlic master has his lien on the cargo for his 
freight. The cargo is hypothecated for the freight and the freight is hyjiothecated 
for the .seamen’s wages. The lien on the freight is not taken away by the statute of 
the United States, allowing to seamen process against the vessel. See Poland v> The 
Brig Spartan, in the District Court of iflaine, I \\;jire, 134. and The J»aragon, Ibid. 
330, 331, where the question as to the extent of the lien of seamen for their wages, is 
learnedly discussed. 

(a) 11 and 12 William III. c. 7, and 2 George II. c. 36. Sec also The Jupiter, 2 
Hagg. Adin. Rq^. 221. 

{h) Act of Congres.s, 20th July, 1790, c. 29, sccs.*’2, .5. In Cloutmun r. Tunison, 

1 Sumner, 373, Judge Story held, that by the maritime law, the voyage is ended when 
the ship has arrived at her port of destination, and is safely moored, though her cargo 
be not delivered, and desertion afterwards doc.s not forfeit the wages at large, but a 
partial forfeiture may he decreed by way of <*OTnpensation for hreacrh of duty. So, 
in another ca.se, Judge Plopkinson held, that if a seaman leaves the vessel after she 
is moored at the wharf, at last poft of delivery, and before the discharge of the cargo^ 
he forfeits a ratable deduction*from his wages. To subject the seaman to the forfeit- 
ure of his wages, under the Act of Congress of 1 790, the entry in the log-book, on the 
day of absence, is indispensable.^ Knagg v. Goldsmith, Gilpin, 207. Ihid. 219. 
Oloutman i.». Tunison, I Sumner, 37.3. The Rovena, Ware’s Rep. 309. The Bul- 
mer, 1 Hagg. Adin. R. 163. The Pearl, 5 Roh. Adm. R. 224. The Baltic Merchant, 
Edw. Adm. R. 86. Quitting the ship before the voyage is ended, is desertion ; hot 
quitting her afterwards, and before the unliverv of the cargo, is a mere absence.*'* The 
forfeiture of wages is not so absolute and total in the one case as in the other. The 
Act of Congress of 20th July, 1790, c. .56, secs. 2, 5, 7, makes a distinction between 

1 Ulary v. The Washington, Crabbe, 204. Brig Cadmus v, Matthews, 2 Paine, C. C. 229. 
Hart V. The Otis, Crabbe, 62. ^ ^ 

a The Martha, 1 Blntch. & Howl. Adm. 164. The Elizabeth Frith, Id. 196. If a sick 
Beaman be sent from a ship to a hospital In a foreign port, and the ship leaves the port 
without nis rejoining her, he is not to be regarded as absent without leave, so as to stop 
tlie rpnning of bis wages. Nevitt v. Clarke, Olcott, Adm. 316. 
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the. wages that are due, and an absence of forty-eight hours with- * 
out leave, is made conclusive evidence of desertion ; * and what- 
ever unjustifiable conduct will warrant the act of the master in 
discharging a seaman during the voyage, will equally deprive the 
Seaman of his w^ages. But the forfeiture is saved if the seaman , 
repents, makes compensation or offer of amends, and is restored 
to his duty, (a) ^ Public policy and private justice here move 
together, and the maritime ordinances unite in this conclusion. 
The niaster has power to remit a forfeiture, and the penalty of 
forfeiture is not applied to slight faults, either of neglect or 
disobedience. There must be either an habitual neglect, or 
disobedience, or drunkenness^(6) or else a single act of gross 
dishonesty, or some other act of a heinous and aggravated 
nature, to justify the discharging a seaman in a foreign port, 
or the forfeiture of wages; n6r will the admiralty courts, except 
in cases of great atrocity, visit the offences of seamen with the 
cumulated load of forfeiture of wages and compensation in 
damages. They stop at the forfeiture of the wages antece- 
dently earned, and in the application of the forfeiture, 
the advance wages are made a charge on the * forfeited * 199 
wages, but the hospital money is apportioned ratably on 


wilful absence of a seaman after he has signed the articles, and before the commence- 
ment of the vovage, and ihc like absence after the A’oynge bus connneneed. In the 
first ease he forfeits wages, clothing, and damages, and in the latter case he is Ual)le 
to be arrested us a deserter, and to be imprisoned. Cotcl c. Hilliard, 4 Mass. U. 664* 
Curtis's Tr. on Seamen in the Merchant Service, 132-'136, 140, 141. 

(а) The master is hound, in such a case, to receive back the seaman, as a case fit 
for condonation, unless his previous inisconduet would justify a discharge. Cloutman 
V. Tun'isoii, 1 Sumner, 37.’1, S. P. Cotfiii o, Jenkins, 3 Story, R. 108. 

(б) Lady Campbell, 2 Hagg. Adni. Kep. ,5. The Malta, Ibid. 168. The Blake, 1 
Wm. liuh. 73. Ain. Jurist fur Apiil, 1841, 205. 


1. The forfeiture extends to the share in the proceeds allotted to seamen in whaling voy- 
ages; and if the seaman be prevented from returning by the sailing of the ship within the 
fort3'-elf!;ht hours, the forfeiture attached for his absence is sm ptricuh. Coffin v, Jeiiktn^, 
8 Story’s R. 108. 

* As to what will constitute ’desertion and condonation, see Ulary v. The Washington, 
Orabbe, 204; Brig Cadmus Matthews, 2 Paine, C C..229. Pielil v. Balchen, OJeott, 
Adm. 24. A stipulation in the shipping articles, that any absence without leave, or any 
disobedience shall work an incurable forfeiture of wages is void. • Freeman ®. Baker, 
1 Blatch. &■ Howl. Adm. 872. Bee, however, Dunn v, Comstock, 2 E. D. Smith, 142. 

24 * 
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the wages for the wbcde voyage. In these regulations the mod- 
eration of the courts, and the solicitude which the peculiar 
condition and character of seamen excite, are equally mani- 
fest. (a) So, if the seaman quits the ship voluntarily, or is 
•driven ashore from necessity, from want of provisions, or by* 
reasoh of*cruel usage and for personal safety, the wages are not 
forfeited, and he will be entitled to receive them in full to the 
prol^perous termination of the voyage, (b) ^ On the other hand, 
it is the duty of the seamqn to abide by the vessel as long as 
reasonable hope remains; and if they desert the ship under cir- 
cumstances of danger or distress from perils of the sea, when 


(a) Whitton v. The Brig Commerce, 1 Peters's Aclm. Rep. 160. Thorne y. Whito^ 
Ibid. 176. Rolf y. The Maria, ll)id. 186. The Ship Mentor, 4 Mason's Rep. 84, 102. 
The Malta, 2 Hagg. Adin. Ucp. l.'>9. The Susan, Ibid. 229, note. Hutchinson y. 
Coombs, l)istri(?t Court of Maine, I Ware, 6.5. In tke case of the Ship Mentor, Mr. 
Justice Story made some practical regulations as to the disposition of the forfeited 
wages, and he did not consider it to he a settled rule, tliat even the commission of the 
offence of endeavoring to make a revolt, was in all eases to he visited with a total for* 
feiture of wages. Though a seaniun he.jiisilY discharged during the voyage for diso- 
bedience of orders, it was said, by Dr. Lnshington, in the ease of 'I'he Blake, 1 W. 
Rob. 73, to be a very infirm test of the fitness of depriving him of his wages. Wages 
may he forfeited ‘where the disobedience of orders is to such an extent as to render 
the discharge of the seaman imperatively necessary to the safety of the shijS, and the 
due preservation of discipline. Where a .seaman was sent home from a foreign port, in 
irons, by order of the American consul, for bad conduct of an aggravated character, 
and was therefore disaided, by his own fault, from the performance of his duty, his 
wages were deemed forfeited. Smith y. Treat, Daveis, 266. 4 New York Legal Ob- 
server for January, 1 846. 

* * ♦ 
(ft) Jugemens d'Oleron, art. 13. Limland y. Stephens, 3 Esp. N. P. Rep. 269. 

The Fa\"orite, 2 Rob. 232. Bell’s Com. c. 4, secs. 1, 4. Sherwood y. McIntosh, 
Ware, 109. Rice v. The Polly and Kitty, Peters’s Adm. Rep. 420. Magee y. The 
Moss, Gilpin’s Rep. 219. Refusal to proceed on a voyage not designated by the 
articles, is not such a desertion as works a forfeiture. 1 Hagg. 182, 248, 347. So, if 
the master has an avowed intention to go on a different voyage previous to the com- 
pletion of a voyage for which a seaman had signed the shipping articles, such 'an 
intended departure will be sufficient to justify the seaman leaving the ship and .suing 
for his wages during the time he served on board. Hayward y. Maine, Kerr’s N. B. 
Rep. 292.5* 


1 Prince Edward v. Trevellick, 28 Eng. L. & Eq. 206. Tte America,! Blatch. & Howl. 
Adm. 186. 

* The Moslem, Olcott, Adm. 289. And the right of seamen to leave the vessel on the 
ground of a gross deviation, will not justify them in taking possession of the vessel while 
at sea. The Mary Ann, 1 Abb. Adm. 270. 



LBO. XtiVr.] OF PERSONAL PROPMW. 28^’ 

their presence and exertions might have prevented damage, dr 
restored the ship to safety, they forfeit their wages, and are 
answerable in dapiages. (a) And even when a seaman might 
well have been discharged in the course- of the voyage, for gross 
rnisbebavior, if the master refuses to discharge him, and le&ves 
him in imprisonment abroad, he will, in that case, be entiUed 
to his wages until his return to the United States after deduct- 
ing from the claim his time of imprisonment, {b) ^ 


(a) Sims »». Milrrincrs, 1 Peters’s Adm. Ucp.395. The Dawn, Daveis, 121. Amer- 
ican Jurist for October, 1841, 216. _ • 

(/)) Buck V. Lane, 12 Serg. & Kawlc, 266. If a seaman leaves the ship without 
just cause, tli^ master may enter the doscriion in the log-hook, under the Act of Con- 
gress of 1790, which will work a forfeiture of wages antceederitly due; or he ntay 
have the Beamnn imprisoned until the vessel is ready to sail, and then the contract 
continues, and the wages go on. The imprisonment is the punishment. Brower v. 
The Maiden, Gilpin’s Rep. 294. By the Treaty of Commerce and Navigation 
between the United States and the Kingdom of Hanover, May 20, 1840, art. 6, and 
between United States and Portugal, of 2.‘ld April, 1841, art. 11, consuls, A'icc-eonsula, 
and eommereial agents, were aiithori'/ed to require the assistance of the local authori- 
ties for the search, arrest, and imprisonment of deserters from the ships of war and 
merchant'Vessels of their country. Application's to he made in writing, with the ex- 
hibition of the registers of the vessels, muster-rolls, or otlier official doeurnents, proving 
that such individuals formed pant of the crews ; and then the surrender is not to be 
refused. The deserters to he placed at the disposal of the. consuls, &c., and confined 
in the public prisons, at the re(|uest and cost of those claiming them, in order to bo 
sent to the vessels, &e. ; no such fmprisonmeni to exceed four months. 

In the examination of the. maritime law concerning seamen, I have been led to con- 
sult, very frequently, the admiralty decisions in the District Court of Pennsylvania; 
and I feel unwilling to take my leave of this branch of the subject without expressing 
my grateful sense of the obligation which the profession and the country at lai^e are 
under, to the venerable author of those decisions. They discover a familiar acquaint- 
ance with the maritime ordinances of eoniincntul Europe, those abundant fountains of 
all modern nautical jurisprudence. They have investigated the sound principles which 
those ordinances contain, in a spirit ot fi-ec and liberal inquiry ; and they have uni- 
formly discussed the rights and claims of mariners, under the infiucnce of a keen sense 
of justieo, a strong feeling of humanity, and an elevated tone of moral sentiment. 
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LECTURE XLVII. 

OF THE CONTRACT OF AFFREIGHTMENT. 

« 

(1.) Of the charter-party. 

A charter-party is a contract of affreightment* in witing, by 
which the owner of a ship lets the whole, or a part of her, to a 
merchant, for the conveyance of goods on a particular voyage, 
in consideration of the payment of freight. 

All contracts under seal were anciently called charters, and 
they used to be divided into two parts, and each party interested 
took one, and this was the meaning of the charta-partHa. It 
was a deed or. writing, divided, consisting of two parts, like an 
indenture at common law. {a) Lord Mansfield observed, that 
the charter-party was an old informal instrument, and by the 
introduction of different clauses at different times, it was inac- 
curate, and sometimes contradictory. But this defect has been 
supplied, by giving it, as mercantile contracts usually receive, 
a liberal construction, in furtherance of the real intention and 
the usage of trade. 

* 202 * This mercantile lease of a ship describes the parties. 


, (tt) Butler, n. 138, to lib. 3, Co. Litt. Potbier’s Charter-Party, by C. Cushing, n. 1. 
Valinas Com. tom. i. 617. The translation of Pothier’s Treatise on Maritime Con- 
tracts, by Mr. C. Cushing, and publislicd at Boston, in 1821, is neat and accurate, and 
the notes which are added to the volume are highly creditable to the industry and 
learning of tlie author. But the work was limited to the treatises on Charter-Party, 
Average^ and Hiring of Seamen. It would contribute greatly to the circulation and 
cultivation of maritime law in this country, if som*e other treatises of Pothier, and also 
the Commentaries of Valin, could appear in an English dress. 

Since ^e third edition of this work, Mr. L. S. Cushing has published, at Boston, a 
translation of Pothier's Treatise on the Contract of Sale ; and if duly encouraged, as 
we hope and trust ho will be, he promises a translation of the other excellent treatises 
of Pothie^ on the various commercial contracts. 
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the ship,^ and the voyage, and contains on the part of the owner 
a stipulation as to seaworthiness, and as to the promptitude with 
which the vessel shall receive the cargo and perform the voyage ; 
and the exception of such perils of the sea for which the mas- 
ter and ship-owners do not mean to be responsible, (a) On the 
part of the freighter, it contains a stipulation to load and unload 
within a given time, with an allowance of so many lay, or run- 
ning days, for loading and unloading the cargo, and the rate aAd 
times of payment of the freight, and rate of demurrage beyond 
the allotted days, (ft) 

When the goods of several merchants, unconnected with each 
other, are laden on board, without any particular contract of 
affreightment with any individual for the entire ship, the vessel 
is called a general ship, because open to all merchants ; but 
•when one or more merchants contract for ttie ship exclusively, 
it is said to be a chartered ship. The ship may be let in whole 
or in part, and either for such a quantity of goods by weight, 
or for so much space in the ship, which is letting the ship 
by the ton.'^ She may also be hired for a gross sum as freight 
for the voyage, or for a particular* sum by the month, or any 
other determinate period, or fora certain sum for every ton, cask, 
or bale of goods put oh board and when the ship is let by 
the month, the time does not b^gin to run until the ship breaks 


(tt) The usual form of the rliartcr-party contains the cxccpthm to the owner's and 
master’s r(*S|ionsil'ility, of the “acts of Cio»l, or public enemies, detentions nnd re- 
straints of kinjrs, princes, rulers, and repul)lics, fire, the, dangers and aeeidonts of the 
seas, rivers, and navigation, and all other unnvoidahlc danj:jers and accidents.*' 

(h) Ahhott on Shippinp;, .5th Am. edit. Boston, 1846, part 4, e. I, secs. I, 2, 3, 5. 
The master may let the ship hv charter-party in a forei^^n port, as af^ent of the owner, 
and without his knowlcd^se ; but in the home port, or residence of the owners, their 
assent is requisite to bind. It is not an incident to tlic general authority ns master, 
and there must he peeuliar circumstances to presume such a superadded agency. Po- 
thier, Charte-Partie, No. 48. The Schooner Tribune, 3 Sumner's K. 144, 149. 

1 The description in a charter-party of the tonnage of a vessel is not *a warranty. 
Barker v. Windle, 37 Kng. L. & Kq. 96. Ashburiicr v. Balchen, 3 Seld. 262. 

^ The ship-owner may take merchandise for ballast, if it occupy no more space than 
customary bnllnfit. 'I’owsc v. Henderson, 4 Kxclieq. K. 84)0. 

« If a uhurtor-pai'ty provides for the carrying of specified articles at a stipulated price, 
and contains also a goiicrul clause for otiier articiesf the stipulated price as to tiio former 
wilu govern as to the latter. Oockburii v. Alexander, 6 Man. G. & Scott, 791. 
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ground, unless it be otherwise agreed, {a) The merchant who 
hires a ship, may either lade it with his own goods, or wholly 
underlet it upon his own terms; and if no certain freight be 
stipulated, the owner will be entitled to recover, upodi fi quantum 
rn,eruit^ as much freight as is usual under the like circumstances, 
i at the time and place of the shipment, (b) 

203 * It is the duty of the owner of the ship not only to 

c see that she is duly equipped and in a suitable condi- 

tion to perform the voyage^ but to kee|> her in that condition 
throughout the voyage, flnless he be prevented by perils of the 
sea. (tr) If, in consequence of a failure in the due!' equipment 
of the vessel, the charterer does not use her, he is not bound to 
pay any freight; but if he. actually employs her, he must pay 
the freight, though he has his remedy on the charter-party for 
damages sustained, by reason of the deficiency of the vessel 'in 
her equipment, (d) The freighter is bound on his part not to 
detain the ship beyoud the stipulated or usual time, to load, 
or deliver the cargo, or to sail. The extra days beyond the 
lay days, (being the days allowed to load and unload the car- 
go,) are called days of demurrage; and that term is likewise 
applied to the payment for sudh delay, and it may become due 
by the ship’s detention, for the purpose of loading or unload- 
ing the cargo, either beforq, or during, or after the voyage, or 
in waiting for convoy, (e) If the claim for demurrage rests on 
express contract, it is strictly enforced, as where the running 
days for delivering the cargo under the bill of lading had ex- 


(o) Pothier, Clmrtc-Partie, No. 4. Abbott on Shipping, 5th Am edit, part 4, 
c. 1* 

(5) Pothier, Charte-Partie, No. 8. Abbott on Shipping, Id. Hunter n. Fry; 2 
Barn. & Aid. 421. • 

(c) Putnam v. Wood, 3 Mass. Kep. 481. Ripley v. Seaife, 5 B. & Cress. 167. 

(rf) Havelock v. Geddes, 10 East’s Rep. .5.55. 

(e) Lawes on Charter-Parties, 130. Sunday is included fi" the absence of custom) 
in computation of the lay days at the port of discharge. Brown «v. Johnson, 10 Mee- 
son & Welshy, 331. The running days in charter-^nartics mean consecutive days, and 
include Sundays and holidays. But if the contract speaks of working days, Sundays 
and holidays are excluded. Cochran p, Rcthcrg, 3 Esp«12l. Brown a. Johnson, sup. 
Field V. Chase, Snp. Court, N. Y. 1844, 3 N.*’Y. Legal Observer, 8.^ 


1 Brooks r. Minturn, 1 Cal. 481. 
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pired, even though the .consignee was prevented from clearing 
the vessel of the goods by the default of others. («) ^ 

The old and the new French codes of commerce require the 
charter-party to be in writing, though Valin holds that the con- 
tract, if by parol, would be equally valid and binding, (b) 

* In the English law, the hiring of ships without writing 204 
is undoubtedly valid; but it would be a very loose and 
dangerous practice, at least in respect to foreign*voyagcs, fln 
the river and coasting trade there^ is less formality and less 
necessity for it; and the contract is, no doubt, frequetitly with- 
out the evidence of deed or writing, (c)^ 

If either party be not ready by the time appointed for loading 
the ship, the other party, if be be the charterer, may seek another 
ship, or, if he be the owner, another cargo. This right arises 
from the necessity of precision and punctuality in all maritime 
transactions. By a very short delay, the proper season may be 
lost, or the object of the voyage defeated.® And if the ship be 
loaded only in part, and she be hired exclusively for the voyage, 
and to take in a cargo at certain specified rates, the freighter is 

(a) Leer i’. Yatos, 3 Taunton, Harman v. Gamlolpli, llo’t’s N. P. ;^5. The 

arjjunicnt is fairly stated, and this rijrorons rule al)lv vindicated, hv Mr. HoR, in a note 
to the ease last n ferred to, and that note was afterwards transferred to his Treatise on 
Shippinjr, vol. ii. 1 7, note. • 

(b) Ord. de la Mar. liv. 3, tit. IVs Charte-Parties, art. 1, and Valin’s Com. Ibid. 
Code de Commerce, art. 273. The contract for demurrafre beyond the lay days is 
frequently an cxpre.s8 covenant in n charter-party, binding; the carjro for the perform- 
ance of the covenant to pay demurrajre, as well as of the covenant to pay freight; and 
the lien is the same in both cases, unless subsequently waived by some explicit act on 
the part of the owner. Sec tlie ea.se of The Volunteer, 1 Sumner’s Rep. .'>51. 

(c) Molloy, dc Jure Mar. h. 2, c. 4, see. 3. Boulay Paty, tom. ii. 208, 269. 


1 The consignee of pjoods is liable, in an action by the master, for demurrage, only when, 

by the bill of ladinp;, the payment of demurrage is made a condition of the delivery of the 
cargo. Wegener v. Smith, *28 I'big. L. & Eq. 356. Smith v. Sievekiiig, 30 Id. 382. See 
Clendaniel v, Tuckermaii, 17 Barb. 184. • 

2 As to the ndmi.ssiWlity of parol evidence in the construction of the charter-party, see 
Hurst V, Usborne, 30 Eng. L. & Eq. 2f49; Phillips v. Briard, 37 Id. 480. 

• So, a material delay discharges a charterer oflys liability to load tlic vessel. Olive v. 
Booker, 1 Weis. H. & tior. R. 4 JO. After goods have been laden on board of the ship, 
though before she has broken ground, the freighter cannot regain them except by payir»g 
fireiglit and otherwise indemnifying the master. Tindall v. Taylor, 28 Eng. L. & Eq. 210. 
See, however, Bailey r. Damon, 8 Gray, 92. Keyser r Harbeck, 3 Duer, 373. Bartlett t*. 
Carnley, 6 Duer, (N. Y.) 194. * 
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entitled to the full enjoyment of the ship ; for he is answerable 
to the owner for freight, not only for the cargo actually put on 
board, but for what the vessel could have taken, had a full cargo 
been furnished, {a) The master has no right to complete the 
lading with the goods of other persons without the consent of 
•the ‘charterer;^ and if he grants that**^perrnission, the master 
must account to him for*1he freight. He has no right to com- 
pkxin, if the charterer refuses to grant the permission, or com- 
plete the lading, provided ,he has cargo enough to secure his 
freight. •This was the regulation of the h^rencH ordinance, and 
it has been adopted into the new code, (b) 

By the contract, the owner is bound to see that the ship be 
seaworthy, which means that she must be tight, staunch, and 
strong, well furnished, manned, victualled, and, in all 
*^205 * respects, equi|)ped in the usual manner for the mer- 

chant service in such a trade, (c) The ship must be fit 
and competent for the sort of cargo and the particular service 
for which she is engaged. If there should be a latent defect in 
the vessel, unknown to the owner and undiscoverable upon 
examination, yet, the better opinion is, that the owner must 
answer for tlie damage occasioned by the defect. It is an im- 
plied wgirranty in the contract, that the ship be sufficient for the 
voyage, and the owner, like a common carrier, is an insurer 
against everything but the excepted perils, [d) To this head of 


(a) Duffic V. Hayes, 15 Johns. Hop. *\27. 

(b) Ord. (lu Fret. art. 2. Pothicr, Chnrtc-Partie, n. 20, 21,22, 24,2.5. Code de 
ConiTiierce, n. 287. 

(c) Kmori'ron, t. i. pp. 373, 374, 375. Abbott on Shipping, 5th Am. edit. Boston, 
1846, pp. 417-421. 

(rf) Lyon'w. Molls, 5 East’s Hop. 428. l^utnain v. Wood, 3 Mass. Hep. 581. Silva 
V. Low, 1 Johns. Cas. 184. Whiiall v. The Brig William Henry, 4 La. Hep. 223. 
Ord. dc la Mar. liv. 3, tit. 3. Du Fret. art. 12. Fothier, Charte-Pariie, No. 27. 
Valin’s Com. h. t. says, (and in this he agrees with the English law,) that the owner 
is answerable, on his contract, for latent defects, even thoTigh the ship had been pre- 
viously visited by experienced .sliipwrigirts. and tlic defect had escaped detection ; 
Ihough Pothier (Cliarte- Parlies, n. 30.) dissents from this opinion of Valin, so far as it 
rela'tes to latent defects unknown to the owner. * 


1 Knox V, Tlie Ninetta, Crabbe, 534. 

i Christie v. Trott, 26 Eiig. L. & Eq. 262, Dunbar v, Smeethwaite, 29 Id. 189. Not 
only must the vessel sail seaworthy, but at no period of the voyage must the master pro- 
ceed with her In an uri.sea worthy condition. Mj^niis v. Storey, 33 Id. 400. 
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seaworthkiess may be referred the owner’s obligation to see that 
the ship is furnished with all the requisite papers according to 
the laws of the country to which she belongs, arid according to 
treaties and the laws of nations.. Such documents are necessary 
to'secuce the vessel from disturbance at home, on the high seas, 
and in foreign* ports, (a)* If the charter-party contains any Stip- 
ulation on the part of the owner to keep the ship m good order 
during the voyage, the entire expense of. the repairs requisite m 
the course of the voyage are then to be borne by the 
owner, and are not, in that case, the * subject of general * 206 
average or contribution, (b) But the owner does not . 
insure the cargo against the perils of the sea. He is answer- 
able for his own fault or negligence, or ihose of his agents, and 
for defects in the ship, or her equipments ; and generally, as aC* 
common carrier, he is answerable for all losses other than what 
arise from the excepted cases of the act of God and public ene- 
mies. (c)^ The responsibility of the owner begins where that* 
of the wharfinger ends, and when the goods are delivered to 
some accredited person on board the ship, (d) The caigo must 
be taken on board with care and skill, and*be properly stowed, 
and the contract by the bill of lading imports that the goods are 
, to be safely stowed under deck ; ^ and if they are stowed on 
deck without the consent of the shipper, or without the sanction 
of custom, they are at the risk of the ship-owner or master, and 
he and the owners of the vessel would not be protected from 
liability for their loss by the exception in the bill of lading of 
the dangers of the sms. (e) • If the ship has been advertised by 

(a) Abbott on Shipping, 5th Am. e(]it..Bo8ton, 1846, p. 427. Baring v. The Hojal 
Exchange A^ssuraneo Company, ^East’s Rep 99. The Same v. Christie, Ibid. 398. 
Baring v, Claggett, 3 Bos. & Pull. 201. Lothian v. Ileiiderson, Ibid. 499. Ord. de la. 
Mar. liv. 3, tit. 1. Charte-Farties, art. 10. Valin’d Conk h. t. The ship must be 
provided with a bill of health, when it is requisite, at the port of destination. Levy v. 

' 0ostertonr4 Campb. 389 S. C. 1 Starkie, 212. 

(5) Jackson v. Charnock, 8 Term Hep. ^09. 

(c) See vol. ii. [r)9!f-607.] . 

(<f). Cobban v. Downe, 5 Esp. N. P. Rep. 41. 

ie) Code de Commerce, art. 229. Valin’s Com. tom. i. 397. . The Paragon,. Ware’s 
I ^ling V. Shepherd, 3 Story’s R. 349. 

3 Sproat e. Donnelb 26 Maine Rep. 186. ' Clarke v. Barnwell, 12 How. K. 272. Rich v. 
Lambjrt, 12 How. R. 847. Sayward v. ^tevens,. 3 Gray, 97, 

VOL. III. 26 
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the agent of the owner for freight as a general ship, and the 
notice had stated that she was to sail with convoy, this yroidd 
amount to an engagement to that effect ; and if she sails with* 
out convoy and be lost, the owner becomes answ.erable to the 
shipper in damages for the breach of that representation, 

(2.) Of the MU of lading- 

III execution ^of Ihe contract of cliarter;party, the master of* 
the ship signs a bill of lading, which is an acknowledgment 
of the receipt of the g?)ocls on board, and of the conveyance of 
them which he assumes.*^ The bill of lading '^contains the 
quantity and marks of the merchandise, the names of 
*207 the * shipper and consignee, the places of departure and 
discharge, the name of the master and of the ship, with 
the price of the freight. The charter-party is the contract fpr thiJ 
hire of the ship, and the bill of lading for the conveyance of the 
cargo ; and though it be signed by the master, he does it as 
agent for the owners, and it is a contract binding upon them. (6) 

B. 322. The W{il(lo, Daveis, 161. Gould v, Oliver, ,2 Manning & Granger, 208. 
The llebccea, ly arc’s Kep. 188. Barber v. Brace, 3 Conn. Hop. 9. Dorsey u.’ Smith, 

4 La. Bcp. 211. Shackleford v. Wilcox, 9 La. Hep. 33. If goods are put on hoard 
a vessel without the knowledge of the master, he may jmt them ashore, for there is no^ 
implied contract of affreightment. But if they are not discovered until he sails, the 
bettor opinion,is, that the master is not tcR leave them at an intermediate port without 
necessity, but to carry them to tlie port of destination. Ord. dii Bret. art. 7. Pothier, 
do Charte-Partie, Nos. 10-12. Code de Commerce, No. 292. .Boulay Paty, tom. ii. 
373. Bonney v. The Huntress, Davei.s, 82. * . 

g(o) Runquist V. Ditehell, 3 Esp. N. P. R..64. Magnlhacns v. Basher, 4 Campb. 
54. 

(6) Beawes’s Lex Mercatoria, 133, 142. Ferguson v. Cappeau, 6 Harr. & Johns. 

1 A representation that a ship will sail at a certain date, may be of the essence of the 

contract, and, as such, render the owner liable in damages for non-compliance therewith. 
Cranston v, Marshall, 5 Excli. 395. See, also, a dictum of Campbell, C. J., in Denton v. 
Great Northern R. U. Co. 34 Eng. L. & Eq. 154; Howard v, Cobb, 19 Law Rep. 877; Gil-* 
kison t>. Middleton, 40 Eng. L. & Eq. 296. A, declaration of war by the country where the 
contract of affVeightment was made against‘% foreign power, after«the making of the con- 
tract, but before the expiration of tlio time for thc^ defendant to load the vessel, is a good 
defence to an action for breach of the contract. Barrick v. Buha, 2 C. B. (N. Sl) 668. 
And see Hicks v. Shield, 7 Ellis & B. 633. • • * ^ * 

2 A paper, signed only by the consignor, stating the shipment, and intrusted to the mas- 
ter, is not a bill of lading. Covill v. Hill, 4 Denio’s R. 323. See Dows v. Greene, 16 Barbt 
72. Neither is an accomit for freight, usually called a freight-bill.* Coosa River Steam- 
boat Co. V. Barclay, *80 Ala. 120. 
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By the bill of lading, the master engages as a common carrier 
to carry and deliver the goods to the consignee, or his order, 
dangers of the sea excepted ; (a) ^ and, by the common law, 
owners were Tesponsible for damages to goods on board, to the 
full extent of the loss. But in England, by the statute of 63 
Geo. III. c. 159, owners^and part-owners of ships are not liS-ble 
beyond the value of the ship and freight, even though the loss 
was occasioned' by the misconduct of the master and a pait- 
owner. (6)*^ This statute assimilated the common law of 
England to the maritime law of France, and other commercial 
countries ; and the great principle was, to limit the responsi- 
bility of part-owners to the amount of their respective capitals 
embarked in the ship. The value of the ship was to be calcu- 
lated at the time of the loss, and the freight, in the statute, 
means all the freight, whether paid in advance or not. (c) 
There are commonly three bills of lading ; one for the 
freighter, another for the consignee, factor, or agent abroad, and 
a third is usually kept by the ‘master for his own use? It is the 
document and title of the goods, sent; and, as such, if it be 
to order or assigns, is transferable iii the market. The indorse- 
ment and delivery of it transfers the property in the goods from 


394. See Abbott on Shipping, 5th Ani. *e<lit. Boston, 1846, pp. 396-417, tho cases 
cited and considered at large oii this subject. 

(a) This was formerly the only exception in hills of lading; but in later times, says 
Lawes^s Treatise on Charter-Parties, 317, captains and ship-owners have wisely ex- 
tended the exception to the acts of God, public enemies, lire, and all other dangers 
, and accidents of the seas, rivers, and navigation. Piracy is deemed a peril of the sea, 
as see post, 216. 

*(6) The statutes of Massachusetts of 1818, c. 122, and of 1835, c. 32, are to the 
same purport. 

(c) Wilson V. Dickson, 2 B.arn. & Aid. 5 


1 Embezzlement is not a peril of the seas ; and robbery and theft are not, unless they 
amount to piracy, ancTare cominitted whoa the ship is on tho hi^h seas. The act of God 
must be the prtmfnate cause of the Ions, to excuse the carrier. King v. Shepherd, 3 Stpry*s 
R. 849. See Do Rothschild v. Royal Mail S. P. Co. 14 Eng. L. & Eq. 827. The Gold Hun- 
ter, 1 Blatch. tk Howl. Adm. 300. Nor is accidental fire included among the perils of the 
teas.'* Garrison v. Memphis Ins. Co. 19 How. U. S. 812. Airey v. Merrill, 2 Curtis, 8. 

A They are liable to the extent of tho value of the vessel, in case of collision, immediately 
6^ore the accident; and, therefore, it is not material that the vessel instantly founders. 
Brown v, Wilkinson, 16 M. & W. Rep. 891. 
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the time of the delivery, (a) The bond fide holder of the bill of 
lading, indorsed by the consignee, is entitled to the goods, if he 
purchased tlie bill for a valuable consideration.^ 

^ 208 * Where there are several bilk of lading, each ih t con- 

tract in itself as to the holder of it, but the whole make 
onfy one contract as to the master and owners. If the several 
parts of the bill of lading be indorsed *to different persons, a 
aompetition may arise for the goods ; and the rule generally is, 
that if the equities be eqtiAl, the property passes by the bill first 
indorsed. {b)^‘ 

(3.) Of the carriage of the floods. 

When the ship is hired, and the cargo laden on board, the 
duties of the owner, and of hi^ agent, the master, arise in respect 
to the commencement, progress, and termination of the voyage. 


(a) See vol. ii. [548-550.] This in also the law in FrAncc. Code do Commerce, 
art. 281 . A shipping note of j^oods at sea does not amount to a bill of lading, and it 
is not indorsable so as to cfFcct a change of property, and arr(‘..st the right of stoppage 
in transitu by the consignor. Akerfnan v, Hiimphcry, I Carr. & Payne, 53. 

(b) ‘Caldwell v. Ball, 1 Term Uep. 205. 1 Beirs Com. 545. When goods are sent 

by a ship hired by a cliurter-party, the bills of lading are delivered by the masU^r to 
the person by wherm tho .ship is chartered. But if they are sent by n general ship, em- 
ployed as a general carrier, each individual who sends goods on board receives a bill 
of lading for the same. ^ 


1 Schooner Mary Ann Guest, 1 Olcott, Adm. 498. A bill of lading is both a receipt and 

a contract. As a receipt, it may, as between the original parties, be varied and explained 
by parol. Wolfe r. Myers, 3 Sandf. 7. Dickerson v. Seelye, 12 llarb. 99. White v. Van 
Kirk, 25 Barb. (N. Y.) 16. Ellis v. Willard, 5 Sold. 529. O'Brien v. Gilchrist, 84 Me. 654. 
Bissel V. Price, 16 111. 408. Qoodrich v. Norris, 1 Abbott, Adm. 196. Indorsement of the 
bill of lading transfers the property in the goods, but not tlie special contract for their 
carriage, so that the indorsee can bring an action upon it in his own name. Jhompson ». 
Dominy, 14 M. & W. 403. See Dows v. Cobb, 12 Barb.,310. . . 

2 When the master has signed hills of lading fof cargo oi\ board, his power is exhausted ; 
and he cannot, by signing bills for cargo not on board, charge his owner. Hubbersty v. 
Ward, 18 Eng. L. & Eq. 661. ■ Grant v. Norway, 2 Eng. L. & Eq. 887. Gibbs v. Gray, 40 
Eng. L. & Eq. 631. See Coleman v. Uiches, 29 Id. 323. SchoonBr Freeman v. Bucking- 
ham, 18 How. D. S. 182. As to what sort of delivfiry of the goods will make the carrier 
liable for their safety, see Trowbridge e. Chapin, 23 Conn. 696; Wright v. Caldwell, 8 
Gibbs, (Mich.) 61; Doyle v, Kiser, 6 Port (Ind.) 24%; Steamboat Galena v. Beals, 5 
Wise. 91. The Supreme Court of the United States seem to hold the doctrine that 

^hip is not bound in rem till the cargo is actually on board. Schooner Freeman e. Buck- 
ingham, supra, Vandewater v. Mills, 19 How. U. S. 82. See -the Flash, 1 Abbott, Adm. 
67; Fearn v. Richardson, 12 La. An. 762. 
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Those duties are extremely important to the interests of com- 
merce, and they have been well and accurately defined in the 
marine law. (a) • . " 

* When the voyage is ready^ the master, is bound to * 209 
sail as soon as the wind and tide permit ; but he ought 
not to set out in very tempestuous weather. (6) If, by the far- 
ter-party, the ship was to sail by a given day, the master must 
do it, unless preventecl by necessity ;' and if there be an undejr- 
taking to sail with convoy, he is bound to go to the place of 
rendezvous, and place hiineelf under tla? protection and control 
of the convciy, and continue, as far as possible, under that pro- 
tection during its course, (c) He is bound, likewise, to obtain 
the requisite sailing instructions for the convoy ) (d) but these 


(tt) Seo on Sliippinjr, 5tli Am. cdii. Boston, 184C, c.. 5, i)art 4, p. 417, for a 

view of the audiorities and the law, on the general duties of the master and owners 
on this very interesting head, respecting the preparation, the commencement, the 
course, and the Completion of the vo 3 'age. The duties of the captain arc described 
minutely in the French statute codes. Kvery ship must be inspected by the captain, 
under the forms prescrilied, liefore she sails ; and if he has no such official, report ^f 
the vessel, he becomes responsible for every accident, lie must keep a regular jour- 
nal of events on the voyage ; and the ordinances prescribe very sage regulations' in 
case of the death of any seaman on board, touching bis effects. He must be exact in 
providing the rc({ui$ito ship’s papers before he sails ; such a.s the bill of sale, register, 
role d*equipage, bill of lading, and charter-party, process verbal, clearance at the cus- 
toms, and a license to sail. . He must be on board when the vessel breaks ground. Ue 
is answerable for damages even by cas when the good^ were on deck, unless he 
had the consent of the owikt in writing', or it was a' coasting voyage ; and if he sails 
not in conformity to the regulations of the ordinances, lie becomes. responsible for all 
damages, and cannot invoke the exception of force majeure, when those regulations 
have not been dbserved. (Ord. de la Mar. art. 10, lit. Testament, art. 4. Ord. 1720, 
1739, 1779. Code de Com. arts. 224, 225, 226, 228, 229. Code Civil, arts. 59, 86. 1 
Emerigon, 374. Boula/ l*aty, tora. ii. 1-35.) The foreign ipnrine ordinances usually 
make i^eeial provision for the proper storage of the cargo. We have seen, in the pre- 
ceding part of these lectures, that the master was responsible, as a common carrier, 
for the carriage and safe delivery of the goods ; and in the case of 'Sprott v. Brown, 
in the Scottish courts, (Bell’s Com. vol. i. 557, note,) a large mirror was shipped from 
London to Edinburgh, in a case marked ylassy and the master had assumed to carry 
it safe, and it was found broken, on delivery, without any known cause, and tlie mas- 
ter was held responsibrie. 

(&) Hoccus, note 56. Ord. of Ro^iterdam, art. 128. Abbott on Shipping, 5th Am. 
edit. Boston, p. 431 . 

(c) Qoedon I?. Morley^ Str. Rep. 1265. Lilly v. Ewer, Doug. Rep. 72. Jefferies v. 
Legendraj Carth. Rep. 216. 

(d) Webb V, Thomson, I Bos. & Pull. 5. Anderson u. Pitcher, 2 Ibid. 164. Vic- 
torin V, Cleeve, Str. Rep. 1250. 

25 * 
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covetiRtits to sail with the first fair wind, and with convoy, are 
not conditions precedent to the recovery of freight, and ar br^ch 
of them only goes to the question of damages, (a) 

The master is bound, likewise, to proceed to a port of deliv- 
ery without delay, and without any unnecessary deviation from 
the /lirect and usual course. If he covenants to. go to a loading 
port by a given time, he must do it, or abide the forfeiture; (6) 
apd if he be forced by perils out of h|^ regular course, he must 
re^in it with as little delay as possible. Nothing biit some 
just and necessary cau^, as to aVoid a storm, or pirates, or ene- 
mies, or to procure requisite supplies or Repairs, or to 
* 210 relieve a ship in distress, will justify a deviation * from 
the regular course of the voyage, (c) If he deviates un- 
necessarily from the usual course, and the cargo be injured by 
tempest during the deviation, the deviation is a sufficiently 
proximate cause of the loss to entitle the freighter to recover; 
^though if it could be shown that the same loss not only mig^ht 
but musl have happened if there had not been any deviation, 
the conclusion might be otherwise, (d) Nor has the captain 
any authority to substitute another voyage in the. place of the 
one agreed upon between bis owners and the freighters of the 
ship. Such a^power is altogether beyond the scope of his au- 
thority as master, (e) Iff cases of necessity, as where the ship 
is wrecked, or otherwise disabled, in the course of the voyage, 
and cannot be repaired, or cannot, under the circumstances, be 
repaired without too great delay and expense, thQ master may 
procure another competent vessel lo carry on the cargo and 
save his freight. If other means to. forw/ird the cargo can be 
procured, the master must procure them, or lose his freight ; and 
if he offers to do it, and the freighter will not consent, he will 


(rt) Constiiblo V. Cloberie, Palmer’s Rep. 397. Davidson v, Gwynne, 12 East’s Rop. 
381. 

(6) Ehubrick v. Salmond, 3 Burr. Rep. 1637. 

(c) Roecus on Ins. note .'i2. Patrick u. Ludlow, 3 Johns. Cas. 10. Po9t v. Plioe- 
.nix Ins. Co. 10 Johns. Rep. 79. Reade v. Com. Ins. Company, 3 Ibid. 352. Suydam 
.u. Marine Ins. Company, 2 Ibid. 138. Marshall^ Ch. J., Mason v. The Ship Blaireau, 
:2 Cuanch's Rep. 257, note. ' ' . 

{d) Davis u. Garrett, 6 Bingham, 716. 

(e) Bargon v. Sharpe, 2 Campb. R. P. Rep. 529. 
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.then be entitled to his full freight, (a) The Rhodian law (b) 
exeiupted the master from his contract jbo carry the goods, if the 
ship became unnavigable by the perils of the sea. Faber and 
Vihnius were of opinion, that by the Roman law the master 
was not bounds in such a case, to seek another ship, be- * • 

cause the contract related only to the *8hip that -was ^*‘211 
disabled, (c) The laws of Olcron, and the ordinances of 
Wisbuy, gave the powef to the master to hire another vcsse^ if 
he chose to do so, and earn freight; but the marine ordinance 
of Louis XI Vi declared it to be the duty of the master to hire 
another ship in such a case, if it be in his povijer. (d) 

French jurists differ in opinion in respect to the obligation of 
the master to hire another vessel to carry on the cargo, when 
his own becomes irreparable. Valin and Pothier contend, that 
the master is no further bound to procure another vessel, than 
by losing his freight for the entire voyage, if he omits to do it ; 
for, by the contract of affreightment, he only engaged to furnish 
his own vessel, and when, by the perils of the sea, or by some 
superior force, for which he is not responsible, he becomes un- 
able to furnish it, all that he is bound to do, by the principles of 
the contract, is to discharge the freighter from the, freight for 
the residue of the voyage. But Emerigon insists that they are 
mistaken in their construction of the ordinance, and that the 
master is guilty of a breach of duty, if he refuses to procure 
another vessel, and take on the cargo, if it be in his po\Ver, and 
that this duty results from the nature of his trust, (e) 

The new French code has foUpwed the words of the ordi- 
nance, and declared, that if the vessel becomes disabled, and 
the m*aster can have her repaired, the freighter is bound to wait, 
or pay the whole freight ; and that if the vessel cannot b8 re- 

(а) Molloy, h. 2, c. 4, see. 5. Griswold v. New York Insurance Company, 3 Johns^ 
Rep. 321. Hradlmrstv. Columbian Insuruucc Company, 9 Ibid. 17. Schieffelin v. 
New York Insurance Company, Ibid. 21. 

(б) Dig. 14, 2, It), 1. 

(c) Yinnius, notes ad Com. Feckii, ad Hem. Nauticam, 294, 295, and 
^aber, Cbm. ad Pand., whom y follows. 

((f) Jugemens d’Oleron, ai*t. 4. Laws of Wisbuy, art. 16. Ord. dc la Mar. tit. Du 
Fret. art. 1 1 . • 

(e) Valin, tit. Du Fret. art. 11, tom. i. 618. Pothier, Charte>Partie, n. 6^. Emeri- 
gon, tom. i. 428, 429. 
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paired, th&> master is beijind to hire another, and if he cannot 
hire another, the ‘ freight is due only in proportion the 
voyage performed. Boulay Paty, in his Commentaries 
• 212 * on the new co*de, adopts the construction of Emerigon, 
and holds his reasoning to be conclusive, (a) Pardessus 
is ai^p of the opinion, that if the vessel in the course of the voy- 
age becomes unnavigstble, the master is bound, if it be in his 
power, to procure another, (b) 

^rhe English rule undoubtedly is, that if the ship bfe disabled 
from completing the voj^age, the ship-owner may -still entitle 
himself to the whole freight by forwarding the goods by some 
other means to the place of destination ; and he has no right to 
•any freight, if they be not so forwarded, unless it be dispensed 
with, or there be some new contract upon the subject, (c) In 
this country we have followed the doctrine of Emerigon and 
the spirit of the English cases, and hold it to be the duty of the 
master, from his character of agent of the owner of the cargo, 
jvhich is cast upon him from the necessity of the case, to act in 
the port of necessity for the best interest of all concerned ; and 
he has powers and discretion adequate to the trust, and requisite ^ 
for the safe delivery bf the cargo at the port of destination. If 
there be another vessel, in the same or in a contiguous port, 
which can be had, the duty is clear and imperative upon the 
master to hire it; but still the* master is to exercise a sound dis- 
cretion adapted to the case. He may tranship the cargo, if he 
ha^ the means, or let it remain. He may bind 4 fot repairs to 
the ship. He may sell part, or hypothecate the whole. If he 
hires another vessel for the completion of the voyage, he may 
charge the cargo with the increased freight, arising from the hire 
of the new ship ; and this power is expressly given him by the 

(a) Code de Commerce, art. 296. Boulay Paty, Cours de Droit Com. tom. ii. 
400-405.. 

. (6) CourB de Droit Com. tom. iii. n. 664. 

(c) Lord Ellen borough, 10 Basils Rep. 39?. l^he English law«has gone no further 
with toe case than to state that the master is at lib&fjly to procure another ship to trans- 
port the cargo to the place of destination, and earn his full freight, according to tlm 
original contract. Abbott on Shipping,- 5th Am. edit,*B#ston, 1846, p. 446. In Ship- 
ton V* Thornton, '9 Adol. & Ellis, 314, the Cohrt of K. B..leavo it as a doubtful point 
whether it be the duty as well ds the right of the master to procure another vessel, if 
he can, and carry on the cargo. 
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old and the ordinances of France, and it is established by 
decisions in New York, {a) The master may refuse to hire 
another vessel, and insist on repairing his own; and whether 
the freighter be bound to wait for the time to repair, or becomes 
entitled, to his goods without any charge of freight, will 
depend upon circumstances. •What would be a rea- **213 
sonable time for the ’merchant to wait for repairs, cannot 
be defined, and must governed by the facts applicable to the 
place and the time, and to the njiture and condition of the 
cargo. A cargo of a perishable nature may be so deteriorated 
as not to endure the delay for repairs, or may be too unfit and 
worthless to be carried on. (6) The master is mot bound to go 
to a distance to procure another vessel, and encounter serious 
impediments in the way of putting the cargo on board another 
vessel. His duty is only imperative when another vessel can 
be had in the same or in a contiguous port, or at one within a 
reasonable distance, and there be no great difficulties in the 
way of a §afe reshipment of the cargo, (c) ^ 

In the course of the voyage, -the master is bound- to take all 
possible care of the cargo, and he is responsible for every injury 
which might have been prevented by human foresight and pru- 
dence, and competent naval skill. He is chargeable with the 


(а) Mumford v. The Commercial Insurance Company, 5 Johns. Rep. 262, Searle 
V. Scovell, 4 Johns. Ch. Rep. 218. Lord Denman, in Shipton v. Thornton, 9 Adol. 
& Kills, 314, said, that no case of that sort had occurred in England ; and he seemed 
to suppose, |)iat in a case where the transhipment could not be made but at the charge 
of an im^eased freight ^ and when it wouFd be greatly for the benefit of the freighter that 
the goods should be sent forward, the master, in his character of agent ot the owner, 
ought to do it. If the cargo be charged with the increased freight, it becomes an 
average loss to bo borne by the insurer. 

* In Shilltz V. Ohio Ins. Co. I B. Monroe, Ken. R. ^9, it was held, that the insurer 
was not chargeable with such extra freight. Id. 339, 343. ifo only guarantees the 
safe arrival of the goods. 

(б) Herbert v. Hallett, 3 Johns. Cas. 93. Clark v. Mass. F. & M. Ins. Co. 2 Pick.. 
104. Hunt V. Roy^ Exchange Assurance, 5 Maalo & Selw. 47. 

(c) Saltus V, Ocean Ins. Co. 12^Johns. Rep. 107. Treadwell v. Union Ins. Co. 6 
Cowon's Rep. 270. See tn/ra, 321. 


1 Hugg V, Augusta Ins. & B. Co. 7 How. U. S. 696. Bosetto v. Ourney^ 7 Eng. L. & 
Eq-461. ' 
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most exact diligence, (a) ^ If the ship be capllired during thi 
voyage, the master is bound to render his exertions t6 rescue' 
the property from condemnation, by interposing his neutral 
claims, and exhibiting all the documents in his power for the 
protection of the cargo, (b) We have already seen in what 
cases and to what extent the master may hypothecate or sell 
the cargo at a port of necessity *; and if the ship, relieved at the 
expense of the goods pledged or sold, should afterwards perish 
with the residue of the cargo on board, before arrival at the port 
of destination, the bettef opinion is, that the owner is not en- 
titled to pay merit for the goods sold. The merchant is riot 
placed in a worse situation by the sale of the goods 
• 214 * than if they had remained on board the ship. But the 
foreign authorities are very much at variance on the 
point, and it remains yet to be settled in the English and Amer- 
ican law. (c) 


(a) Boccuh, n. 40, 55. Dalo v. Hall, 1 Wils. Kep.^Sl. Vinnius, notai ad Pecki- 
nm, 259. 1 Emerigon^ 373.' Proprietors of tlie Trent Navigations. Wood, 3 Esp, 
N. P. Rep. 127. The master, on his arrival in port, in case of a disaster, is bound to 
give, in writing, a vorified statement of the circuinstancea attending the voyage, and 
the loaa. The French iuw requires the master, within twenty-four hours after his 
arrival in port, to make his report, (rw/z/wr/, and whicli, in tlie language of the English 
and American merc^antilc law, is termed a. protest,) containing the place and time of 
his departure, the course he has kept, the dangers he has run, the accidents and all the 
remarkable circumstances of the voyage. The report is to he made to the Tribunal 
of Commerce, and if in a foreign port, before the French consul, or in the absence of 
either, before a magistrate, and the report is to be verified by the master, and under 
circumstances, together with the crew. Code de Commerce, arts. 242-^48. By the 
English practice, the master’s protest is made before a notary, and, since the English 
statute of 6* Win. IV. verification is made by solemn declaration instead of an oath. 
Abbott on Shipping, by Shee & Perkins, p. 465, edit. Boston, 1846. • Though the 
protest is not evidence for the master or his owners, yet it is evidence against them, 
and is received as evidence in foreign courts, and it is of groat utility in matters of 
adjustment of losses, and much consideration is given^to it by merchants. Abbott, 
ld.i466. 

(ft) Cheviot V. Brooks, 1 Johns. Rep. 364. , 

(c) Emerigon haa collected all the authorities, pro and con, oti this very debatable 

-1 ^..... 1 ^ 

1 Tronson t;. Dent, 86 Eng. L. & Eq. 41. Hark Gentlegian, 1 Olcptt, Adm. 110. And 
after awessel is wrecked, stranded, or dlsabled^the master is still under obligation to take 
all possible oaro of the goods, and bound to show that no human diligence, skill, or care 
could tove the property from being lost by the disaster. The Niagara v, Cordes, 21 How. 
U. S. 7. 
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(4.) Of the delivery of the goods at the port of destination. 

On the arrival of the ship at the place of destination, the 
cargo is to be delivered to the consignee, or to the order of the 
shipper, on production of the bill of lading and payment of the 
freight The English practice-is, to send the goods to the wharf, 
with directions to the wharfinger ^ot to part with them iiintil 
the freight and other charges are paid, provided the master be 
doubtful of the payment ; for by parting with the possession, 
the master loses his lien upon them for the freight, (a) The 
cargo is bound*to the ship as well as tile ship to the cargo but 
the master cannot detain'the goods on board the*ship until the 
freight be paid, for the merchant ought to have an opportunity to 
examine the condition of them previous to payment. (/>) ^ The 
foreign ordinances of Wisbuy, and of Louis XIV., allow the 
master, to detain the goods, while in the lighter or barge, 
on the passage to the quay, for they are still * in. his *215 
possession, (c) . The manner of delivery, hnd the period 
at which the responsibility of the owners and master ceases, 
will much depend upon usage, (d) The general rule is, that 


question. Sec Hull’s Emerigon on Maritime I^oans, 52. Non nostrum tantas compo- 
nere Htes. In favor of the right '^f tlie merchant to be pnid, see the Laws of Wisbuy, 
art. 68. Valin’s Com. lit. Du Fret. art. 14, vol. i. 665. Cushing’s Lothier on Mari- 
time Contracts, Cliane-Partie, n. 34, and Cleirac, Jugeinens d’OIeron, art. 22, n. 2. 
In opposition to such a claim, Emcrigon reasons from the provisions and omissions 
in the Consolato del Mare and the Ordinances of Oloroii and Antwerp, tliut the mer- 
chant is not entitled to pay. Fothier also admits that experienced persons, whom he 
consulted on the subject, were against his opinion. Abbott, in his Treatise on Ship- 
ping, .'Jth Am. edit. Boston, 1846, p. 456,* is also against the claim of the shipper to 
be paid for the. goods suld.''^ 

(а) Abbott on Shipping, part 4, last part of Ch. on Duties of Masters. Sodergren 
v. Flight, cited iif 6 East’s Eep. 622. 

(б) Abbott on Shipping, sup. 

(c) Laws of Wisbuy, art. 57. Ord. do la Mur. liv. 3, tit. Du Fret. art. ‘23. 

{d) Warden v. Mourlllyau, 2 Esp. N.P. Hep. C93. Herau v. Ship Grafton, N. Y» 
D. Court, U. S. m/ra. 

^ Bradstreet v. Heron, 1 Abbott, Adin. 209. Liuiata v. Ship “ Henry Grinnell,” 18 La. 
An. 24. A consignee, merely us such, and who is proved to have no interest in the goods, 
canuot raaintaiii an action against the ship-owner for inj.ury done to the goods in transitu ; 
per Woodruir, J., in Ogden v. Coddiilgton, 2 E. J). Smitli, 317. But in the absence of 
rqputting evideqee, a presumption interest in the consignee is raised by the 

bill of lading. Lawrence v. Miiituriij% How. U.^. 100. See Tronson v. Dent, SO Eng. 
L. & Kq. 41. 

3 Se’e a»rfe, p. 166, and Pope v. Nickerson, 8 Story’s Rep. 493. 
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delivery at the wharf (when there are no special directions tp 
the contrary) discharges the master, (a) But the very reason^ 
able qualification of the rule is, that there must be a delivery at 
the wharf to some person authorized to receive the goods, dr 
diie previous notice must have been given to the consignee of 
the time and place of delivery ; and the master cannot discharge 
himself, by leaving thein naked and exposed at the wharf. So, 
if |the* master gives a receipt for goods for shipping left , on the 
dock, they are as much at the risk of the ship as if actually put 
on hoard. (6) His responsibility will continue* until there is 
actual delivery, or •some act which is equivalent, ^or a substi- 
tute for it, unless the owner of the goods, or his agent, had pre- 
viously assumed the charge of the goods ; (c) or at least until 
the consignee has had notice of the place and time of delivery, 
and the goods have been duly separated and designated* for his 
,U8e. 

It is often dilficult for the master of a vessel to Jenow to whom 
he can safely deliver the goods, in case of conflicting claims 
between consignor and consignee, or consignor and the assignee, 
of the consignee,^ Prudence would dictate that he deliver 
the goods to the party upon whose indemnity he can most 


(а) Hyde v. Trent and Mersey Navigation Company, 5 Term Rep. i389.’ Chicker- 
ing V. Fowler, 4 Piek, 371. Cope v. Cordova, 1 Rawle, 203. Fox i;.. Blossom, New' 
York Common Picas, October, 182<^. 

(б) Fisher v. Brig Norval, 8 Martin’s La. Rep. N. S. 120. 

(c) Strong V. Nataliy, 4 Bos. & Pull. 16> Ostrander v. Brown, 15 Johnson, 39. 

(d) Chickering v. Fowler, Cope v. Cordova, and Fox v. Blossom, sujira. 1 Valin’s 
Com. 636. See vol. ii. 604, 605, S. P. , In Heran, Lees, & Co, w. The Ship Grafton, 
(District Court of U. S., N. Y., November, 1844,) Judge Betts held, that according 
■ to tile welbscttled course and usage of trade, delivery of goods on freight at the dock, 
with notice to the consignee of the time and place, discharges the ship-owner or com- 
mon carrier from liability, and that the rule api)licd equally to the coasting and the 
foreign trade. But uniform usage will control and regulate the mode of delivery ; 
and an exception to the general ruU: would also exist, if a reasonable discretion was 
not exercised by the’ carrier, and perishable goods be put on the deck in hazardous 
or improper weather, against the consent of the consignee. Ostrander r. Brown, 15 
Johnson’s R. 39. Cope v. Cordova, I Hawle, 20S, S. P. 


1 See Clendaniel v. Tuckerman, 17 Barb. 184. 

2 If the consignee of the bill of lading indorse the same before an actual delivery of the 
goods, he will not be liable for freight. Merian e. Funck, 4 Denio’s B. 110. 
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safely rely. But he ought not to be put to the peril and neces* 
sUy of indemnity; and it is desirable that be should know to 
whom of right he can deliver the goods. If the consignee 
has. failed, he ought to deliver to the claimant on 
•behalf of the consignee; and if the consignee has as- *216 
signed the bill of lading, and the rights of the consignor 
be still interposed and contested, it is safest for the master to 
deposit the goods with some bailee, until the rights of the 
claimants are settled, as they can always be, upon a bill of in- 
terpleader in chancery, to be filed by the master, (a) Having 
made a consignment, the consignor or seller has not an un- 
limited power to vary it at pleasure. He may do it only for 
the purpose of protecting himself against the insolvency of the 
buyer or consignee, (b) 

(5.) Of the responsibilUy of the ship-owner. 

The causes which will excuse the owners and master for the 
non-delivery of the cargo, must be events falling within the 
meaning of one of the expressions, act of God, and public 
enemies ; or they must arise from some event expressly pro- 
vided for ill the charter-party. It is well settled in the English 
and in our American law, that carriers by water (and whether 
the carriage relates to foreign or inland navigation) are Ifable as 
common carriers, in all the strictness and extent of the common- 
law rule, unless the loss happens by means of one of the ex- 
cepted perils, (c)^ Perils of the sea denote natural accidents 


(a) Abbott on Shipping, part 4, e. 10, see. 24, 6lh edit. 

(h) The Constaiitiu, G Kob. Adin. Hep. 321. 1 Kmerigon,des Ass. 317. The 

master may unite in himself the character of consignee well as muster, and in that 
case he stands in the relation of agciii to two distinct principals. In the safe custody 
and delivery of the cargo he is the agent of the ship-owner ; and in the sale of it after 
the cargo has arrived at the place of destination, ho is the agent of the shipper or 
consignor. Thompson, J., and Kent, Ch. J., in U. Ins. Co. v. Scott, I Johnson’s 
R. Ill, 115. Williams v. Nichols, 13 Wendell’s li. 58. The j^aldo, Daveis, 
161. »■ 

(c) Sec vol. ii. [598-600.] 


1 It is no defence for the carrier, that the goods are taken by a foreign power on suspi- 
,cion of being contraband, and confiscated, if the owner bo not in default. Spence v, Chod- 
wick, 10 Ad. & El. N. S. 517. 

But the owners of vessels engaged in the whale fishery are not held to the liability of 
VOL. HI. . 26 
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peculiar to that element, which do not happen by the interven- 
tion of man, nor are to be prevented by human prudence.^ A 
casus fortuitus was defined in the civil law to be quod damno 
fatali conlingit^ cuivis diUg'entissimo possit contingcre. It is a 
loss happening in spite of all human effoft and sagacity. The 
orilj^ exception to this definition is, the case of a vessel captured 
and plundered by pirates, and that has been adjudged 
*017 to be a peril of the * sea. («) A loss by lightning is 
within the exce^^tipn of the act of God; but a loss by 
fire, proceeding from any other cause, is charpable upon 
the ship-owner, [h) The moment the goods are transferred 
from the ship or the lighter to the warehouse, this extraordinary 
responsibility ends, and the warehouseman is not so respon- 
sible. (c) 

It is often a difficult point to determine, whether the ’disaster 
happened by a peril of the sea, or unavoidable accident, or by 
the fault, negligentje, or want of skill of the master. If a rock 
or a sand-bar be generally known, and the ship be not forced 
upon it by adverse winds or tempests, the loss is to be imputed 
to the fault of the master. But if the ship be forced upon such' 
rock or shallow by winds or tempests, or if the bar was occa- 
sioned by a recent and sudden collection of sand, in a place 
where ships could before sail with safety, the loss is to be attrib- 
uted to a peril of the sea, which is the same as the vis major 


(a) Pickering v. Barkley, Styles, 132. Barton v. Wolliford, Comb. 56. 

[h) Forward r. Pittard, 1 Term Kep. 27. Hyde v. Tr«‘nt and Mersey Navigation 
Company, 5 Ibid. 389. Gilmore v. Carman, 1 Smedes & Mursliall, Miss. K. 279. In 
Hunt V. Morris, 6 Martin’s La. Rep. 676, it was held, tiiat the owners of a steam- 
boat destroyed by fire were not liable to the freigliter.s, if proper diligence was used. 
But that decision was according to the civil law, which is not so strict on this ])oint. 
But the owner is liable to the freighter for damages ^arising from fire to the ship, 
occasioned by gross and culpable iicgli ence in the mode of fitting up the ship, 
or otherwise. Hunters v. The Owners of The Morning Star, Newfoundland Rep. 
270. ^ 

(c) Garsido v. Trent and Mersey Navigation Company, 4 Term Rep. 581. 


common carriers of the products w’hich the}' ow« jointly with the crew. Tliey are like 
other trustees, liable only for ordinary care. Joy r. Allen, 2 Wood. & M. K. 303. 

1 Embez'/lement is not a peril of the sea, by the maritime law. King t>. Shepherd 8 
Story’s B. 849. ’ 
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or casus fortuitus of the; civil law. (a) ^ What is an excusable 
peril, depends a good deal Opon usage, and the sense and prac- 
tice of merchants ; and it is a question of fact, to be settled by 
the circumstances peculiar to the case. The English statute 
law of 26 Geo. III. c. 86, and 53 Geo. III. c. 159, has exempted 
ship-owners in some of these hard cases but, with the e^acep- 
tion of a statute in Massachusetts, pas?sed in 1818, and reen- 
acted in the revised statutes of 1835, limiting the responsibility 
of owners for the acts of the master and mariners to the value 
of the ship and freight, and of a siitrilar statute in Maine, (6) I do 
not know of^ any such statute exemptions in this country, (c) 


(a) Smith r. Shtpherd. cited in Abbott on Shippinir, pt. 4, Cb. on Causes which 
excuse Masters and Owners, sec. 1. 

(h) Laws of Maine, vol. i. c. 14, sec. 8. 

(c) Tlic aiitliority of the niastcr to contract for and bind the owners, without some 
special provision to the contrary, must be measured by the laws of the country to 
which the ship belongs. He cannot bind the owners beyond the laws of their own 
country, and by the foreign law. Pope v. Nickerson, 3 Story R. 475, 6. 


1 The burden of proof is on the master to show that the goods have not been damngod 
by bis fMult. Ship Merthn, 1 Olcott, Adm. 140. 

^ See 17 & 18 Viet. ch. 104, H r,()2-f»IO. 

8 A recent Act of Congress, entitled An Act to Ihmi the linhilily of ghip-oumers^ Szc. (pn8.sed 
March 3, 1851,) has introduced new and important provisions in the laws of the United 
States. • 

Tlic owners of ships are not to he. held liable for loss or dnmage to the cargo, by 
reason of fire happening to or on board the vessel, iinlcs.s the fire was caused by their 
d^sipn or ner/kef, but atiy other special contract may he made. 

Nor will they he liable as carriers for the value of any platina, or other precious inotals, 
stones, or 'jewelry goneriilly, or for the bills of any bank or public body, unless, at tfie 
time of their lading, a note in writing, of their true character and value, be given to the 
owners or their agent, and the same be entered on the bill of lading therefor; end in no 
case will they be liable beyond the value so notified and entered. 

Nor will they he liable for any loss or in jury to property on board, whether by embezzle- 
ment, collision, forfeiture, or any other cause, beyond the value of their respective inter- 
ests in such vessel and freight then pending, unless such loss or injury occur by their 
knowledge or privity. 

Where the sum to wliicb the shippei*s may bo entitled is to be paid to several, it is to 
bo paid in proportion to their respective losses; and proceedings for an apportionment 
may be taken in nny'V.onrt. The owuiers will discharge their duty utider the Act, by 
transferring their interests, under tl?e direction of a proper court, to a trustee, for the 
benefit of the persons entitled. 

Cbarterer.s who man, victual, s^nd navigate vessels at their own expense, or by their own 
prociirenient, will be deemed owners for the purposes of the Act. The foregoing provi.sions 
do not alfoct the liability of masters, officers, or mariners, on account of einbezzJeraonk, 
loss, or injury to property, or by reason of their fraud, negligence, or malversation, even 
though they be part-owners. 
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^The owner is bound for the whole amount of the injury done 
by the master or crew, unless where ordinances or statutes have 
established a different rule, (a) Not so abroad, for by 
*218 the general maritime law of Europe, the * responsibility 
of owners of vessels for the wrongful ads of masters, is 
limited to the value of the vessel and freight, and by abandon- 
ing them to the creditor, they may discharge themselves. (6) 
And it appears very clearly, that by the general maritime law, 
a lien exists in favor of the, merchant who ships merchandise in 
a vessel on freight, against flie vessel for the non-performance 
of the contract of affreightment, under the bill of lading, entered 
into by the master in his quality of master, and that it may be 
enforced by process in rem. The ship itself, in specie, is con- 
sidered as a security to the merchant who lades goods on board 
of her, and it makes no difference whether the vessel be in the 
employment of the owner directly, or be let by a charter-party 
to a hirer, who was to have the whole control of her. . By cus- 
tom^ says Cleirac, the ship is hound to the merchandise, ami the 
merchandise to the ship, (c) ^ 


(«) See vol. ii. 606, nnd supra, p. 207, whore tlie exemptions from fcsponsibility 
under the Enj^lish statutes are stated. 2 Story’s U. 471. 

(ft) Consulat dc la Mcr, tom. ii. 41. Codij^o de Cominereio of Spain, 1829, art. 622. 
Emeri^on, Contrats a la Gros.se, c. 4, see. 11, wlio refers to the prineipal foreign au- 
thorities on the point. Boulay Paty, Cours de Droit Com. tom i. 263-298. Tho 
latter diseu.sses the suhjeet with hi.s usual comprehensive erudition. Sec also Pope v, 
Nickerson, 3 Story's U. 46.5, 474, 

(c) Us ct Coiitumes dc la Mer, 72. Ibid. 503. Navigation dcs Eivicres, arts. 18, 


The shipping of oil of vitriol, nnslacked lime, inflammable matche.'», or gunpowder, on 
board a vessel taking freight for divers persons, without giving n note in writing at the 
time, expressing their nature to the proper officer in ch.arge, .subjects the person so doing 
to a forfeiture to the United States of one thousand dollars. 

The Act does not apply to the owners of canal-boats, barges, or lighters, nor to vessels 
of any desaiption whaisutver, used in rivers (rr inUivd nnvif/atiim. 

The second section of this Act, by which it is r^nired, that when jewelry, gold-dust, 
pitftiiia, &c., are shipped, a note in writing of the character and value of the goods shall bo 
given to the owner, has been construed not to extinguish the carrier's liability, though no 
such note be given, if the articles sent be truly described, either before or after their 
actual shipment, .in the bill of Jading. Wattson v. Marks^ 2 Am. Law Reg. 157. 

The vessels employed upon Lake Erie, and that chain of great lakes, are not employed 
in “ inland navigation within tho meaning of the Act of Congress of 1861. American 
■Tran-ptir ntion Co. i). Moore, 6 Mich. 368. 

I The Gold Hunter, 1 Blatch. & Howl. Adm. 300. See this case as to the measure of 



LEO. XLVIL] of personal PROPERTY. 305 

By the civil law, the owners were responsible in solido^ for 
all the obligations of the master, in his character* of master, to 
their full extent, whether arising ex contractu or ex delicto,^ But 
by the maritime law, the owner is not responr^ible for the wrong* 
fill acts of the master beyond his interest in the vessel and 
freight; and by abandoning them, he is discharged, whilt> the 
ship continues liable in specie, and the shipper has so far a 
privilege against it over the general creditors, {a) . 


19. ConsulMt 111 Mi*r, tom. ii. pp. 80, 90, 104, 45.'i, c. 58, 03, 72, 2.59, 289. Ord. do 
la Murine, 1, U, 16. 1 Valin’s C’oin. .362. Lord Tenterden, in his Treatise on Ship- 
piiij;, 170. admits tliis to he tlic rule of the muritiine law, hut deiiie.s that the Court of 
Adiniriiliy, in En;.;limd, has jurisdiction to enforce the lieu upon the ship in btlialf of 
the Tliat princijilc of inaritiine law, therefore, lays dormant, from the want 

of 11 court of l.iw or equity to enforee it in rem. But in the ease of The Kehecca, in 
the Admiralty Court of the district of Maine, Judge Ware thought himself hound, 
and on solid grounds, to adopt the principle of the marine law, and he gave a remedy 
in rem against the vessel, in favor of tlic .shipper, for the wrongful acts of the master. 
Ware’s Uefi.’ 188. The Phehe, Ibid. 26.3, S. P. 

(a) This, says Krnerigon, (Contrais a la Gro.ssc, c. 4, sec. II,) was the nautical law 
of the middle ages, and of tlie north of Europe, as well as of the ordinance of the 
marine, and lie refers, for the support of his as.sertions, to all the leading text author- 
ities; and it is, no doubt, (lie settled law* of the maritime nations of continental Eu- 
rope. But this limitation of tlie owner’s responsibility , /jo far as regards the faults of 
the tnasicr, has never Vieen adtipted in England, or in this country, except by .special 
statute authority, as we have already mentioned, and the eornmon law, like the civil 
law, holds the owner responsible, without any such limitation. Abbott on Shipping, 
part 4, « h. on Limit, of Pc'. pons ihility. Mr. Ju.sticc Ware, in the case of The Uchccca, 
above cited, has cxaminojl this subject witb deep and accurate research, and arrives 
at the same conclusion with the judges in the Lfuiisiana ca.ses. Porter, J., in Malpica 
17. McKo wn, 1 La. Ucp. 2.^9. Martin, J., in Arayo i;. Currell, Ibid. .'>.39. The note 
of the case of The Bcheccu, in the third edition of this volume, was taken from The 
tlurist. Tfie opinion of the learned judge is now more fully and correctly given in his 
own volume of reports, and it is, as far as the subject extends, a masterly examination 
* of the maritime jurisprudence of Europe. • 


damages where goods are not delivered in conformity with the bill of lading. Where by 
the fraud of an owner , hac vice^ bills of lading fur goods not on board, were* issued to 
whimdjide holder, it was held tlint no Hen upon the ship, ns against the general owner 
was thereby created. Schooner Freejinan v, Buckingham, 18 How. U. S. 182. A mari- 
time lien does not depend upon possession, nor is the owner's lien upon the cargo for 
freight lost by part delivery. Hj^rmcr v. Bell, 22 Eng. L. & Eq. 62. Moller v. Young, 30 
Id. 346. The Young Mechanic, 2 Curtis, 404. 

1 ’Ihe torts of the master for which the owners are liable, are simply those done in the 
course and within the scope of his employment. Ralston v. State Rights, Orabbe, 22. < 
Vanderbilt v, Richmond Turnpike Co. 2 Comst. 479. Walker v. Bollingl 22 Ala. 294. 

26 * 
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(6.) Of the duties of the shipper. 

We have seen what are the general duties of the master. 
Those on the part of the charterer are, to use the ship in a law- 
ful manner, and for the purpose for which it was let. Usually, 
the command of the ship is reserved to the owner, and to the 
master by him appointed, and the merchant has not the power 
to detain the ship beyond ihe stipulated time, or employ her in 
any other than the stipulated service, and if he does he must 
answer in damages, (a) If^ the freighter puts on board prohib- 
ited or contraband goods, by means wiiereof the ship is sub- 
jected to detention and forfeiture, he must answer*^ to the ship- 
owner for the consequences of the act. (/>) ^ And if the merchant 
declines to lade the ship according to contract, or to furnish a 
return cargo, as he had engaged to do, he must render in dam- 
ages due compensation for the loss ; and the English law 
*219 leaves such questions at large to a jury, without * defin- 
ing beforehand the rate of compensation, in imitation of 
some of the ordinances in the maritime codes. 

(7.) Of the payment of freight. 

Freight, irX the common acceptation of the term, means the 
price for the actual transportation of goods by sea from one 
place to another ; but, in its more extensive sense, it is applied 
to all rewards or compensation paid for the use of ships, in- 
cluding the transportation of passengers, (c) The personal ob- 
ligation to pay freight rests either on the charter-party, or on 
the bill of lading, by which the payment of freight is made 
a condition of delivery;^ and the general rule is, that the 
delivery of the goods at the place of destination, according to 
the charter-party; is necessary to entitle the owner of the ves- 
sel^ to freight. The conveyance and delivery of the cargo form 


(а) T^ewin v. East India Company, Peake's Rep. 241. 

(б) Smith V. Elder, 3 Johns. Rep. 105. 

(c) Giles V. The Cynthia, 1 Peters's Adm. Rep. 206. 


I The shipper of goods of a dangerous nature is hound to notify the master or owner 
that they are such. Brass v, Maitland, 36 Eng. L. & Eq. 221. 

9 The transfer of a general ship, before the delivery of the cargo, passes the right to sue 
for the freight. Pelayo v. Fox, 9 Barr, R. 489. ' 
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a condition precedent, .and must be fulfilled.^ A partial per- 
formance is not sufficient, nor can a partial payment or ratable 
freight be claimed, except in special cases, and those cases are 
exceptions tb the general rule, and called for bjr the principles 
of equity, (a) ^ 

The amount of freight is usually fixed by agreemeirt be- 
tween the parties; and if there be no agreement, the amount is 
ascertained by the usage of the trade and the reason. of the c?jse. 
If the hiring be of the whole ship, or for an entire part of her 
for the voyage,' the merchant must pay the freight, though he 
does not fully lade the ship. But if he agrees to pay in pro- 
portion to the amount of the goods put on boardj and docs not 
agree to provide a full cargo, the owner can demand payment 
only for the cargo actually shipped. If the merchant agrees to 
furnish a return cargo, and he furnishes none, and lets the ship 
return in ballast, he must make compensation to the amount 
of the freight; and this is sometimes termed dead freight, in 
contradistinction to freight due for the actual carriage of 
goods. (!>) 

*It is supposed to be the doctrine of the case of Bell *220 
V. Puller^ (c) that the master would be entitled to freight 


{a) Mr. Justice Story, in the case of The Ship Hooper, U. S. C. C. (Mass.) May, 
1839, 3 Sumner, r)42, laid down ilic jienmil rule, that freij^ht for tin? entire voyage 
could only be earned by a due jierfonriancc of the voyage ; and that the only acknowl- 
edged exception is where there is no default or inabiliiy of the carrier-ship to perform 
the voyage, and the ship-owner is ready to forward them, but there is a default on the 
part of the owner of the cargo, or he waives a further ])roseeution of the voyage. 

(ft) Uocctiiti, note, 72, 73, 74, 75. Edwin v. East India Company, 2 Vern. Rep. 
210. Atkinson v. Ritchie, 10 East’s Rep. 530. Peters, J., in Giles v. The Prig 
Cynthia, 1 Peters’s Adrii. Rep. 207. 

(c) 2 Taunt. Rep. 286. 


1 Brittnn v. Bnrnaby, 21 How. U. S. 527. But if actual delivery is prevented by the 
default of the consignee, tliougli thereby the cargo be lost or damaged, the whole freight 
is still recoverable. OhMidauiel v. '^'uckcrnnin, 17 Barb. 184. The maxim that ‘*tlio voy- 
age is the mother of freight,” was extended to the voynge*of a flat-boat on the Mississippi 
River. Hollnday v. Cole, 3 26* 

* It is no defence to an action for freight, fliat there was an unnecessary deviation, and 
a breach of stipulation, not to take the goods of others on board, and a subsequent injury 
to the defendant's goods, unless such defaults be shown to be the cause of the injury, 
Souter V. Baymore, 7 Barr’s R. 416. 
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for bringing back the outward cargo, if it could not be disposed 
of, though the charter-party was* silent as to a return cargo. It 
would stand upon the equity of the claim to dead freight, (a) 
The Frenc{i law, in such a case, allows freight for bringing back 
, the cargo, because it could not be sold, or wa^ not permitted to 
be landed. (/>) 

If there be no agreement in the case, the master is not bound 
to j)art with, the goods until the freight be paid, for by the com- 
mon law, there is a lien on the goods shipped for the freight due 
thereon, whether it arise ^under a common bill of lading, or un- 
der a charter-party, though the lien may be waived hr displaced 
by any special agreement inconsistent with the lien, (c) ^ But if 
the master refuses to deliver the goods for other cause than the 
non-payment of freight, he cannot avail himself of the want of a 
tender. When the regulations of the revenue require the goods 
to be landed and deposited in a public warehouse, the master 
may enter them in his own name, and preserve the lien. The 
shipper of goods on freight has«a lien on the vessel for the loss 
of the goods, by reason of the non-performance of the, contract 
entered into by the master in the bill of lading. By a common 
clause in charter-parties, the owner binds the ship, and the char- 
terer binds the cargo, to the performande of all the covenants in 
the charter-party, though the right of lien for freight does not 
absolutely depend on any covenant to pay freight. If there be 


(n) Lawes on Charter-Parties, 152. 

(6) Boulay Paty, tom. ii. 391. In the case of The Schooner Volunteer and Cargo, 
1 Sumner, 577, Mr. Justice Story, after a skilful criticism of the English cases, was 
of opinion that the owner would he entitled to hold the cargo by way of lien for the 
freight in such a case. But tlie owner cannot rightfully refuse to land the cargo before 
the freight is paid or secured, for the shipper has a right, after the goods are unlivered, 
to examine them, and to see whether they are damaged, and t.o have the damages, if 
any, ascertained, and then, after the discharge, the owner has the right to detain the 
cargo in custody until payment or security of the freight. Abbott on Shipping, 5th 
Amer. edit. Boston, 1846, 460. 1 Valin, lib. 3, tit. 3, art. 21, p. 665. Pardessus, 

Droit Com. part 3, tit.* 4, c. 2, art. 719. dase of Certain L6gs of Mahogany, 2 
Sumner, 601, 602.^ t 

(c) The Schooner Volunteer and Cargo, 1 Sumner, 551. 


1 See Hammond v. M’Crie, 82 Eng. L. & Eq.210, 
Brittan v, Barnaby, 21 How. U. S. 527. 
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such a covenant, it creates a lien or pledge on the cargo, to be 
enforced by a suit in rem, or by detaining the cargo until the 
freight be paid, (a) The English courts of common law will 
not allow suth a lien to be enforced by the admiralty in rem} 
but the justice and necessity of such a jurisdiction are admitted, i 
and not invoked in vain in this country, and the lien may be 
enforced by process in rem, against the vessel or the proceeds of 
the cargo, in the district courts, {b) The ship-owner’s lien Jor 
freight is gone when the charterer is constituted owner, 
and takes exclu'feive possession for t(ie Voyage, *or when *221 
the paymeni; of the freight is, by agreement, postponed 
beyond the time, or at variance with the time and place for the 
delivery of the goods.’ But without a plain intent to the con- 
trary, the ship-owner will not be presumed to have relinquished 
his lien on the cargo for the freight, notwithstanding he has 
chartered the vessel to another, (c) The general right of the 
master and owner to retain the goods for the freight, is equally 
perfect, whether the merchant takes the whole vessel by a 
charter-party, or sends his goods in a general ship. The lien 
applies, whether the hire of the vessel be stipulated in a charter- 
party, or the freight be stipulated in the bill of lading. The 
owner is equally the carrier in both cases. But if, instead of 
letting the use of the ship to freight, the vessel itself be let to 
hire, then the charterer has the possession and right of control ; 
he is then considered as owner for the voyage, and the general 
owner,® who has parted with the possession, has no lien on the 


(a) The Sdiooncr Volunteer and CarffO, 572, 573. 

(b) Cleirac, Us et Courumes dc la Mer, 72. Boiilay Paty,*vol. ii. 297. Crane 
V. The Kcbeeca, Ware’s Kep. 18S. The Schooner Volunteer and Cargo, 1 Sumner, 
551. 

(c) Chandler v. Belden, 18 Johns. Rep. 157. Clarkson v. Edcs, 4 Cowen’s Rep. 

470. Ruggles v. Bui4(nor, 1 Paine’s Rep. 358. Christie w. Lewis, 2 Brod. & Bing. 
410. Piekman v. Woods, 6 Pick. Rep. 248, Drinkwater v. The Brig Spartan, 
Ware’s Rep. 149. li^rnandcz v. Silva, 1 La. Rep. 274. . ♦ 


^ Raymond v. Tyson, 17 How". U. S. 63, Brown v, Howard, 1 Cal. 428. 

® McTuggart ». Henry, S E. D. Smith, (i4. Y.) 800. Gilkison v. Middleton, 2 C. B. 
(N. 8.1184, 

«* See ante, p. 217, note 1. 
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cargo for the hire of the ship, {a) ^ When the goods are to be 
delivered to the consignee on payment of freight, the consignee 
makes himself responsible by receiving the goods under the 
psual condition expressed in the bill of lading. (6) » And if the 
goods, by the bill of lading, were to be delivered to B., or his 
assigns, he or they paying freight, and the assignee receives the 
goods, he is responsible to the master for the freight, under the 
implied undertaking to pay it. (c) ^ So, if the master delivers 
^ the goods without payment of the freight, he may sue 
*222 the consignee to ^ whom the goods were* to be delivered, 
on payment of freight, upon an implied pr&niise to pay 
the freight, in consideration of his letting the goods out of his 
hands before payment, {d) It was once held, that if the master 
parted with the goods to the consignee witj^out securing his 
freight, he was deprived of all recourse to the consignor; but it 
is now decided otherwise. If the master cannot recover the 
freight from the consignee to whom he has delivered the goods, 
without receiving the freight, he still has his remedy over on the 
charter-party against the shipper, and th^ condition precedent to 
the delivery inserted in the bill of lading was intended only for 
the master’s benefit, (e) ^ Tfie buyer of the goods from the con- 


(a) Drinkwater v. The Brig Spartan, Ware’s Rep. 149. Christie v. Lewis, 2 Brod. 
& Bing. 410. Story, J., in KIcinc in Catara, 2 Gall. Hep. 68. 

(1)} Roberts v. Holt, 2 Show. Rep. 432. 

(c) Cock Taylor, 2 Camph. N. P. Rep. .587, afterwards affirmed in K. B., 13 
East, 399. Dougal v, Kemble, 3 Bing. Rep. 383, *S. P. 

(d) Mansfield, Ch. J., in Brouncker v. Scott, 4 Taunt. Rep. 1 . 

(e) Tapley v. Martens, 8 Term Rep. 451. Christy u. Row, 1 Taunt. Rep. 300. 
Shepard v. De Bcrnalcs, 13 East, .56.5. Abbott on Sliippiiig, 5th Am. edit. Boston, 
1846, p. 513. Spene'er u. White, 1 Iredell’s N. C. Rep. 236. Layng i». Stewart, 1 
Watts &Serg. 222. Barker v. Havens, 17 Johnson, 234. But in this last case, tho 


1 Where a vessel is hired for a voyage, persons whose goods are^carried by .such ves.sel 
cannot be held responsible to the owners for freight, but only to the hirer. Perkins v. 
Hill, 2 Wood. & M. R. 168. But if the owners, by the terms of the pharter-party, appoint 
the. master, and control the furnishing and navigation', they continue in possession as 
owners, and have a lien for freight stipulated to be paid by the charter-party. Holmes v, 
Pavenstedt; 5 Sandf. S. 0. R. 97^ 

i And this is so, even though the bill of lading was assi^ed after the goods have been 
to a public warehouse, under the general delivery order. New York and Havre Steam 
Ni^igation Co. V. Young, 3 E. D. Smith, (N. Y.) 187. 
f HoU r. Westcott, 48 Maine, 445; 
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signee is not answerable for the freight, for that would prove to 
be a most inconvenient check to the transactions of business ; 
and the buyer takes independently of the charge of freight, 
unless that charge forms part of the terms of sale. Nor would 
he be liable even if he should enter the goods at the custom- 
house in his own name, while the freight was unpaid, (a) ® 

If part of the cargo be sold on the voySge from necessity, the 
owner, as we have seen, pays the value at the port of deliveijy, 
deducting his freight, equally as if the goods had arrived. But 
if the goods be* prohibited an entry bjf the government of the 
country, an(f such prohibition takes place after the commence- 
ment of the voyage, and the cargo be brought back, the freight 
for the outward voyage has been held to have been earned ; and 
the case was distinguished (though I think the distinction is not 
very obvious) from that of a blockade of the port of destination, 
and decided on the authority of the French ordinance of 
the marine, (b) Nothing can be more just, observes * Va- *223 
lin, than that the outward freight should be allowed, in. 
such a case, since the in'fferruption proceeds from an extraordi- 
nary cause, independent of the ordinary marine perils, (c) The 
case of a blockade of, or interdiction of commerce with the port 
of discharge, after the commencement of the voyage, is held to 
be different; for, in that case, the voyage is deemed to be broken 
up, and the charter-party dissolved ; and if the cargo, by reason 
of that obstacle, be brought back, no freight is due. {d) The 


goods were owned 1)y the consignor, and shipped on his account ; and had that not 
been the case, the nction would not have been sustained. If there be no charter- 
party, the shipper was held, by Lord TcnttTden,not.to be liable ip such a case. Drew 
V. Bird, 1 Moody ^ Malkin, 156. In Sanders v, Vauzcller, 2 Gale & Dav. 244, S. C. 
4 Adol. & Ell. N. S. 200, it was held, by the Queen's Bench, that the acceptance of 
the goods under the hill of lading by the consignee, did not raise an inference in law of 
a contract to pay the freight, though the hill of lading stated, he jwying freight for the 
same. But it was admitted that the circumstances might bo evidence to a jury of such 
a contract. Independent of this case, I should have thought that the law would have 
raised such a contraef. 

(o) Artaza v. Smallpiece, 1 Esp. V. V Rep. 2.3. 

(6) Morgan v. Insurance Company of North America, 4 Dallas's Rep. 455. 

(c) Ord. tit. Du Fret. art. 1^! Valin, Ibid. Code de Commerce, art. 299. 

{d) Beptt V. Libby, 2 Johns. Rep. 336. Liddard w. Lopes, 10 East's Rep. 526. Bpt 
in the case of The Friends, in Edw. R. 246, Lord Stowell allowed a pro rata freight, 
though the vessel did not reach her port of destination, owing to a blockade ; though. 
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same principle applies if the voyage be broken up and lost, by 
capture upon the passage, so as to cause a complete defeasance 
of the undertaking, notwithstanding there was a subsequent re- 
capture, as in the case of The Hiram, {a) On the other hand, 
an embargo detaining the vessel at the port of departure, or in 
theoourse of the voyage, does not, of itself, work a dissolution 
of the contract. It is duly a temporary restraint, which suspends, 
for a time, its performance, and leaves the rights of the parties 
in relation to each other untouched, (t) If the ship be laden, and 
bo captured before sh(? breaks ground, and afterwards recap- 
tured, but the voyage broken up, the ship-owners hre not enti- 
tled to any freight, though, by the usage of the trade, the ship 
was laden at their expense. It is requisite that the ship break 
ground, to give an inception to freight, It is the same 
thing with a blockade or hostile investment of the port of de- 
parture. Such an obstacle does not discharge the contract of 
affreightment because it is merely a temporary suspen- 
• 224 sion of * its performance ; and the ship-owner may detain 
the goods until he can prosecutie the voyage with safety, 
or until the freighter tenders him the full freight. This was the 
decision in the case of Palmer v. Lorillard^ (d) in l^hich the 
doctrine was extensively examined; and it was shown, by a 
reference to the foreign ordinances, and the soundest classical 
writers on maritime law, (e) that the master, in the case of such 
an invincible obstacle of a temporary nature to the prosecution 
of the voyage, is entitled to wait for the removal of it, so that he 
may earn his freight, unless the cargo consists of perishable 
articles which cannot endure the delay. * He stands upon a 
prindple of eqyity which pervades the, maritime Ijw of Europe, 


ia general, if the voyafre be not performed, the rale of the admiralty, like that of the 
eoimmon law, is to deny freight. The I^uisa, 1 Dodson, 317. 

(a) 3 Rob. Adm. Rep. 180. 

(6V HatUey V Clarke, 8 Term Rep, 2.59. McBride v. Marine Insurance Company, 
5 Johns. Kep. 299. Baylies Fettyplace, 7 Mass. Rep, 325. 

{c) Carling v. Long, 1 Bos. & Bull. 834. 

: {d) 16 Johns. Rep. 348. 

1 (s) Ord. de la Mar. liv. 3, tit, 3, Fret. art. 15, and tft. Charte-Partie, art. 8. Valin, 
(• .Pothter, Charte-Partie, Nos. 69, 100, 101. Laws of Oleron, art. 4. Oonstdat, 
: 4 |^ Boaeher, c. 80, 82, 84. Roccas,,de Nav, n. 54. Jacobsen’s Sea Laws, by Frick, 
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if he refuse to surrender the cargo to the shipper without some 
equitable allowance in the shape of freight, for his intermediate 
service. • 

When the goods become greatly deteriorated on the voyage, 
it has been a very litigated question, whether the consignee, 
Viras bound to take, the goods, and pay the freight, or wlsether 
he might not abandon the goods to the master in discharge of 
the freight; Valiirand Pothier entertained opposite opinions 
upon this question, (a) The former insists, that the regulation 
of the ordinance, holding the mefchSnt liable for freight on 
deterioraterf goods, without the right to abandon them in dis- 
charge^ of the freight, is too rigorous to be compatible with 
equity. Hb says the cargo is the only proper fund and pledge 
for the freight, jnd that Casaregis (6) was of the same opin- 
ion. Pothier, on the other hand, was against the right of the 
owner to abandon the deteriorated goods in discharge 
of the * freight; and this is the better opinion, and the *225 
one adopted in the case of Grisvjold v. The New York 
Insurance Company, (c) It is in accordance with the ordinances 
of the marine, and of Rotterdam, and with the new commer- 
cial code of France ; and the latter puts an end to all further 
doubt and discussion on the subject in France, (d) The ship- 
owner performs his engagement when he carries and delivers 
the goods. ‘The right to his freight then becomes absolute, and 
the carrier is no more an insurer of the soundness of the cargo, 
as against the perils of the sea, or its own intrinsic decay, than . 
he is of the price ^n the market to which it is carried. If he 
has conducted himsClf with fidelity and vigilance in the course 
of the voyage, he has no concern with the diminution of the 
value of the cargo. It may impair the remedy which his 

(a) Valin’s Com. tom. i. 670. Pothieg Charto-Partie, No. 59. 

(5) Disc. 52, n. 46, and Disc. 23. n. 86, 87. .• ^ , 

(c) 3 Johns. Rep. 321. Mr. Ben says, it is likewise the law in Scotland. 1 Bell’s 
Com. 570. Jonlan v. Warren. Ins. Co. 1 Story’s R. 342. ' 

(ti) Ord. tit. Du Fret. art. 25. *Ord. of Rotterdam, art. 155. Code de Com. art. 
305, 3 10. Boulay Faty, tom. ii. 488. The foreign ordinances and the disctissions of 
jurists on this litigated question, whether the merchant qan abandon the 
;deirerk|rated ^odg when broughli to the place of destination, and thereby disci^fl^e 
Mniseif from the flright, are stated at largo qi Abbott on Shipping, 5th Am. rait 

Boston, 1846, pp. 616-523. 

, VOL. Ill, 27 



OF PERSONAL PROPERTY. 


814 


[part V. 


affordedj^but it does not affect his personal demand against the 
shipper.^ 

If casks contain wine, rum, or other liquids, or sugar, and 
the contents be washed out, and wasted, and lost, by the perils 
of. the sea, so that the casks arrive empty, no freight is due for 
theiiif ; but the ship-owner would still be entitled to his freight, 
if the casks were well stowed, and their contents were essen- 
tially gone by leakage, or inherent waste, or* imperfection of the 
casks, {o) 

Should the cargo consist of live stock, as is* frequently the 
case in voyages from this country to the West ’’Indies, and 
some of the horsies or cattle, for instance, should die in the 
course of the voyage, without any fault or negligence of the 
master or crew, and there* be no express agreement respecting 
the payment of freight, the general rule is, that the freight is 
to be paid for all that were put on board. But if the 
• 226 agreement * was to pay for the transportation of them, 
then no freight is due for those that die on the voyage, 
as the contract is no^ in that case, performed, (b) The foreign 
marine law allows freight paid in advance to be recovered back, 
if the goods be not carried, nor the voyage performed, by reason 
of any event not imputable to the shipper, (c) The reason is, 
that the consideration for payment, which was the carriage of 
the goods, has failed. But the marine ordinances admit that 
the parties may stipulate that the freight so previously ad- 
vanced shall, at ‘all events, be retained. In Watson v. Day- 
leinck, {d) the rule of the marine law was re^cognized, though it 
was not applied to that case, because the contract there ap- 
peared to be that the freight was paid for receiving the passen- 


(a) Molloy, b. 2, c. 4, sec. 14. Frilh v. Barker, 2 Johns. Rep. 327. 

(/;) Dig. 14, 2, 10. Molloy, b. 2, c. 4, see. 8. 

(^) Ord. de la Mar. tit. Du Fret. art. 18. Roccus, do Nav. ct Naulo, n. 80. Clei- 
rac, les Us ct Coutunies dc la Mer, 42. Code do Commerce, arft 302. 

(d) 3 Johns. Rep. 335. • i ' * 


the goods are properly stowed, the ship-owners ai;g not responsible for damage done 
to lio cargo by the sweating of the ship. Clark r. lianiewell, 12 How. U. S. 272. Rich v. 
Lambert, Id. 647. Baxter v. Leiaud, 1 Abbott, Adm. 846. 
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ger and his goods on. board ; and, in such a case, the payment 
is to be retained, though the vessel and cargo be lost on the voy- 
age. The general principle of the marine law was admitted in 
the fullest latitude, in Ori^ffs v. Austin; {a) and whether the 
freight previously advanced is to be retained of returned, be- 
comes a question of intention in the construction of the cpniract. 
The French ordinances require a special agreement to enable 
the ship-owner to retain the freight paid in advance; and Valin 
says, (&) that many authors on maritime jurisprudence, as !^u- 
ricke, Locceniu^, and Straccha, will* ncft allow even such 
a special agreement to be valid, (c) * The English law * 227 

is not so scrupulous, and does not require any such ex- 
press stipulation, and allows the intention of the parties to 
retain the previously advanced freight to be more easily infer- 
red. In De Silvale v. Kendal!^ {d) the Court of K. B. adopted 
a directly opposite principle, and observed, that if the.charter- 
party*was silent, the law would require a performance of the 
voyage before freight was due; but the parties might stipu- 
late, that part of the freight be paid in anticipation, and be made 
free from subsequent contingency of loss, by reason of loss of 
the subsequent voyage. If freight be paid in advance, .and, 
there be no express stipulation that it shall be returned in the 
event of freight not being earned, the inference is, that* the par- 
ties did not intend that the payment of the part in advance 
should be subject to the risk of the remainder of the voyage ; 


(а) S Pick. Rep. 20. 

(б) Cora. tom. i. 661. 

(e) Straccha, in his Tractatns dc Mercatura, tit. de Nav. part 3, n. 24, as referred 
to l)y Valin, docs not support, the reference. lie only says it was a question whether 
the advanced freight was to be returned when the goods were not carried, and that a 
ratable freight, in such ease, was equitable. 

(<fj 4 Maule & Sclw. 37. In Saunders v. Drew, 3 Bam. & Adol. 445, the doctrine 
of the case of De Silvale n. Kendall was admitted, that freight paid ia advance could 
not be recovered back without an figrcenient to that eifcct. The rule in this country 
is more rcasonahle, and it requires^ stipulation that the freight paid in advance is not 
to be returned if the voyage be not performed, otherwise, the shipper may recover it 
back. Pitman v. Hooper, 3 Slumner, 50.^ 


t Atwell V, Miller, 11 Md. 848. 
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and without some provision of that kind, a new implied con** 
tract to that effect could not be raised, {a) ^ 

The question as to the right to a ratable freight, arises in 
two cases : (1.) When the ship has performed the whole voy- 
^ age,, and has ^^rought only a part of her cargo to. the place of 
desti/iation ; (2.) When she has not performed her whole voy- 
age, and the goods have been delivered to the merchant, at a 
place short of the port of delivery. In the case of a general 
shfp, or one chartered for freight, to be paid accojcding to the 
quantity of goods, freight is due for what the ship delivers. (6)‘ 
The contract, in such a case, is divisible in its bwn nature. 
But if the ship be chariered at a specific sum for the voyage, 
and she loses part of her cargo by a peril of the sea, and con- 
veys the residue, it has been a question, whether the freight 
could be apportioned. The weight of authority, in the Eng- 
lish books, is. against the apportionment of freight in such a 
. case, (c) and the question has been repeatedly discussed 
*228 *and determined of late years. It has been held that 
the contract of affreightment was an entire contract; 
and unless fully. performed by delivery of the whole cargo, no 
freight wasT due under the charter-party, in the case where the 
ship was chartered for a specific sum ibr the voyage. The de- 
livery of* the whole cargo is, in sufeh a case, a condition prece- 
dent to the recovery of freight. The stipulated voyage must be 
actually performed. A pjirtial performance is not sufficient, 


(o) See Abbott on Shipping, 5tli Am. edit. Boston, 1846^ pp, 496, 497. 

(6) Ritchie V. Atkinson, 10 East’s Rep. 29,5. 

(c) Bright v. Cowper, 1 Brownlow, 21 \ and this case is cited witl] approbation hy 
Grose, J., in 7 Term Rep. 385. Malynes, in his Lex Mercatori^, 100, is of opinion 
that there is no freight due, tlioiigh he speaks in a loose and qiiestionahle manner. 
But Abbott, in his Treatise on Shipping, 5tli Am. edit. Boston, p. 524, thinks it hard 
that the owners should lose the whole benefit of the voyage, whore the object of it has 
been in part performed, and no blame is imputable to them. Holt, in his System 
of Shipping, Int. 89, says that a partial freight is due when the ship has brought part 
of the goods in safety to the place of destination, for a proportionate benefit has been 
received. « 


1 Held, in Phelp.s v. Williamson, 5 Sandf. S. 0. R. 578, tfiat freight, paid in advance on 
the nsual bill of lading, may in all cases, when the goods have not been carried and deliv- 
ered, be recovered back, unless there be a special agreement to the contrary. Brown v, 
Harris* 2 Gray, 859. 
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nor can a partial payment be claimed, except in specicd 
cases, (a) 

’ The apportionment of freight usually happens when the ship 
is forced into a port short of her destination, and cannot finish 
the voyage. In that case, if the owner of the goods will not 
allow the master a reasonable time to repair, or to proceed in 
another ship, the master will be entitled to the whole freight, 
because the freighter is the cause of the contract not being per- 
formed. But if he consents, and the master refuses to go oh, 
he 'is not entitled to freight, because h% has not performed his 
contract. !Vb entitle himself to freight, the master must pro- 
ceedj or offer to proceed, in another vessel, or repair his own, 
and take on tlie cargo ; and if he proceeds, he reassumes 
his usual risk of losing the freight by *the loss of the *229 
cargo in the subsequent part of the voyage, or of earn- 
ing freight by its safe arrival and delivery at the port of desti- 
nation.^ If, however, the merchant accepts the goods at the 
intermediate^ port, the general rule of the marine law is, that 
freight is to be paid according to the proportion of ttie voyage 
performed, and the law will imply such a contract.^ This doc- 
trine pervades the marine ordinances and writers on marine 
law ; (d) and it is now eqhally well settled in the English and 
American laW, tliat freight, pro rata itineris^ is due, when the 
ship, by inevitable necessity, is forced into a port short of her 
destination, and is unable, to prosecute the voyage, and the 


(а) Tost & Russell v. Robertson, 1 Johns. Rep. 24. The Sliip N. Hooper, 3 Sum- 
ner, 542. Sec, also, Chirkc v. Gurhell, 1 Biilst. 167 ; Cook v. Jennings, 7 Term Rep. 
3^1 ; Osgood V. Groning, 2 Campb. N. R. Rep. 466 ; in which the necessity of a pre- 
cise performance of the covenant to transport and deliver the cargo is required, before 
an action for the freight can he maiiitained. 

(б) Laws of Oleron, art. 4. Ord. of Wisbuy, art. 16. Roecus, n, 81. Straccha, 
de Navibus, part 3, n. 24. . Ord. de la Mar. liv. 3, tit. 3. Du Fret. art. 21, 22. 


1 At a port of necessity, the mnstei^properly transshipped, and the shipper was obliged 
to pay to the second ship more than the whole original freight. Held, that the master 
could charge the shipper with thg extra freight, but could not recover freight eariMd by 
the original ship. Crawford v. Williams, 1 Sneed, (Tenn.)206. 

® If a ship be disabled, and the master make no effort to send the goods to the port of 
destination, the acceptance' by the owner is not voluntary, and pro rata freight cannot be 
recovered. Atlantic Mutual Ins. Co. v. Bird, 2 Bosw. (N. Y.) 196. 

27 * 
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goods are there voluntarily accepted by the owner. Such 
acceptance constitutes the basis of the rule for a pro rata 
freight and it must ,be a voluntary acceptance, and not onfe 
forced upon the owner by any illegal or violent* proceeding. 
The numerous cases upon which this doctrine is sustained, are 
all founded upon that of Lake v. Lyde^ and thaf case rested 
upon the decision in the House of Lords, in 1733, in Lutwidge ^ 
l^w V. Grey, (a) ^ If the outward and homeward voyages be 
distinct, freight is recoverable for the one, though the other be 
not performed. But iifby the terms of the contract, they* be 
one voyage, and the ship perform the outward, aiidf* fails to per- 
form the*homeward voyage, no freight.is recoverable.(fc)^ 
* 230 * The rule by which the amount of the ratable freight 

is to be ascertained, is, to ascertain how much of the 
voyage had been performed when the disaster happened, which 
compelled the vessel to seek a port, according to the mode of 
adjustment pursued in Luke v. Lyde ; or else to calculate how 


(а) Cited in Abbott on Shipping, 5th Am. edit. Boston, 529, 530. Luke v, Lyde, 
Burr. 883^ Cook v, Jennings, 7 Term llcp. 381. Hunter v. Prinsep, 10 East’s 

:Hep. 378. Liddard Lopes, Ibid. 526. Abbott on Shipping, Id. .531. Rohinson v. 
.Marine Insurance Company, 2 Johns. Rep. 323. Hurtin v. Union Ins. Company, 1 
Wash. C. C. 530. Caze & Richaud v, Baltimore Insurance Company, 7 Cranch’s 
B. 358. Armroyd v. Union Insurance Compimy, 3 Binney, 437. Welch v, Hicks, 6 
'CQwcn*s R. 504. Vance v. Clark, 1 La. R. 324. Tio v. Vance, 11 La R. 199. The 
Ship N. Hooper, 3 Sumner, 542. Vlicrhooin u. Chapman, 13 Mecson & Weteby, 230. 
In Baillie v. Moudigliani, Park on Ins. c. 2, p. 70, it was held by Lord Mansfield, that 
as between the owners of the ship and cargo, in case of a total loss, no freight is due ; 
hut if part of the cargo* be saved, and the merchant takes it, freight pro rata is duo. 
Bat as between the owners of the cargo and the insurer, the latter is not responsible for 
freight. See Abbott on Shipping, 5th Am. edit. Boston, 534, note 1. In this last 
work the learned American editor, pp. 547-550, and Id. pp. 564-566, has collected 
and summarily stated the American cases on this refined and vexatious question of a 
pro rata freight. 

(б) Lawes on Charter-Parties, 149, 150. Mackrell v, Simond, 2 Chitty’s Rep. 

666 . 


i Though the condition of the cargo at the port necessity be such as to warrant the 
..JBast^^ in selling it, such justifiable sale, followed by a demand of the proceeds by the 
vsypper, is not an acceptance that will give the ship-owner any claim for freight. If any 
part of the cargo can' be carried on, tlie ship must complete the voyage or offer to do so, 
OJP no freight will be earned. The Ann D. Richardson, 1 Abbott, Adm. 499. Miston ». 
$jbrd, 1 Blateh; p. C. 864. 

Towle o. Kettell, 6 Gash. 18. 
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much of the voyage had been performed, when the goods ar- 
rived at the port of necessity, according to the better course 
pursued in the cases in this country, (a) 

(8.) Of loss from collision of ghips. 

This has been a difficult subject for discussion" and decision, 
and various opinions hav^ been entertained 'by the writers on 
maritime law. The evidence as to the true cause of the colli- 
sion is of difficult access. The accident usually happens in 1;he 
darkness of night, or in a storm, and necessarily accompanied 
with confusion and agi tation. When the fact is clear, that a 
fault was committed by one party, or that he was in want of 
due skill or care^ and the disaster was the consequence thereof, 
the party in fault must pay all the^ damages.^ The plaintiff ‘ 
may be in fault to a certain extent, and yet not to such an ex- 
tent as to prevent his recovering ; though it would seem, that 
if he or his agents substantially contributed to the injury, he 
cannot recover. (6) There are settled nautical rules, by which, 


(a) Marino Insurance Company v. Lenox, cited and approved of in Kobinson v. 
Marine Insurance Company, % Johns. Rep. 323. Coffin v, Storcr, 6 Mass. Rep. 
252. 

(h) Raisin v. Mitchell, 9 Carr. & Payne, Cl 3. Baron Parke, in the case of The 
Bridge v. The Grand Junction RaiKvav Company, 3 Mee. & Weis. 244. Buttcrlield 
y. Forrester; 11 East, CO. 38 E. C. L. R. 254, note. Sills v. Brown, 9 Carr. & Payne, 
601. By whose fault the collision happened, is a question of fact for a jury ; knd 
the actual damage at the time and })lace of the injury, and not the probable profits at 
the port of destination, is the measure of value in damages, in cases of collision, aai 
well as in cases of insurance. Smith y. Condry, I How. U. S. Rep. 28.* 


i What is i*easoiiable care will depend on all the circumstances of the navigators. Much 
more precaution is required during foggy weatlier or near tlie shore, than on the open sea. 
See Wells y. The Bay State, Dist. C. U, S. for N. Y. ; N. Y. Leg. Observer, p. 199, May, 
1848; The Europa, reported in U. S. Law Mag. Dec. 1850, p. 497. In the last case, the 
subject of inevitable accidents is well discussed, and is declared by Dr, Lushington to 
exist “ where a mun«is pursuing his lawful avocation in a lawful manner, and something 
occurs which no ordinary skill or^caution could prevent, and, as a consequence of that 
occurrence, an accident takes place.*’ 

* The plaintiff is joiily required to exercise a reasonable and ordinary care. Crary e. 
Marshall, 1 E. D. Smith, (N. V.) 580. See posK, p. 281, note 1. 

* In cases of collision, there is a lien upon the ship in fault for the damage. Harmer v. 
Bell, 22 Eng. L. & Eq.'62. And the loss of the service of the vessel, except where the 
subject is regulated by local law, (see Fitch y. Livingston, 4 Sandf. 492,) Is to he taken 
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* • 
ia most cases, the want of skill, or care, or duty, may be ascer- 
tained. Thus the vessel that has the wind free, or is sailing 
before or with the wind, must get out of the way of the vessel 
that is close-hauled, or' sailing by or against it. (a) ^ . The vessel 
on the starboard tack has a right to keep her wind, and the 
vessej. on thelarboard tack is bound to give way to the other, 
or bear up or heave about to avoid danger, or be answerable for 
the consec^ences. (b) The vessel to windward is to keep away 
whbn both vessels are going the same course in a narrow 
channel, and there is danger* of running afoul ofc each other, (c) 


(а) Sills V. Brown, 9 Carr. & Payne, 601. The custom in England, in the (rase of 
carriages on land meeting each other, is, that each driver must pass to his own left 
hand. The rule is directly otherwise in this country, or at least in Massachusetts and 
New York. N. Y. II. S. 3d edit. vof. i. 873. Keiinurd Burton, 25 Me. 39. By the 
New York Revised Statutes, 3d edit. vol. i. 8.59, steaml)oats on the waten-s of that state 
meeting each other, the boats are to pass on the starboard, or right sidt? of each other.*-* 
Careful regulations arc made in respect to the safe landing of passengers. When two 
steamboats are going in the same dinu-tion, they must not a))proacli witliin twenty 
yards of each other; and. in the night-time, each boat and all vessels on the waters of 
the state, must show good and sufficient lights.* 

(б) The Woodrop Sims, 2 Dod. Adm. Rep. 83. The Thames, 5 Roh. Adm. Rep. 

345. Jameson v. llrinlcald, 12 Moore, 148. The Celt, 3 Hagg. Adm. Rep. 321. 
Raisin v. Mitchell, 9 Carr. & Paynt?, 613. *• 

(c) Marsh v, Blythe, 1 McCord, 360. In many i)ort8 there are Trinity House reg- 
ulations, re<iuiriiig vessels at anchor in a navigable river, or port of much commerce, 
to have a light hung out conspicuously in dark nights. It was said, in Carslcy 
White, 21 l^ick. 254, that there was no general and absolute usage on the subject, and 
thaf the omission of the light might or might not be a fatal negligence, according to 
the Cbcumstanccs. But the Ch. J. of Pennsylvania, in Simpson v. Hand, 6 Wharton, 
4824, more justly considered, that the hoisting of a light in a rivtir or harbor at night, 
amid an active commerce, was a precaution imperiously demanded by ])rudcDcc, and 
he did not see how it could be considered otherwise than as ucgligenee per se» Train 
V, Steamboat N. A. 2 N. Y. Legal Observer, 67, S. P.® 


into account in the estimation of damages. Williamson v. Barrett, 13 How. U. S. 101. 
The Nairagansett, 1 Blatch. C. 0. 211. Yantine v. The Lake, 2 Wall. Jr.'52. 

* The rules of navigation apply to fishing vessels on their fishing-grounds, and to pilot 
boats. Schooner Summit, 2 Curtis, 150. The Clement, Id. 363. I^ee Navigation Rules 
of Great Britain, 17 & 18 Viet. ch. 104, H 296-299. 

3 And this rule applies to steamboats criming a riveif. Hunt v, Hoboken Land Improve- 
ment Co. 8 £. D. Smitjii, (N. Y.) 144. 

s See Barque Delaware v. Steamer Osprey, 2 Wall. Jr. 2^; Innis v. Steamer Senator, 
1 Cal. 450; The Indiana,^! Abbott, Adm. 330; The Scioto, 11 Law Rep. 16. In the case 
of T|ie Lonisiana r. The Isaac Fisher, 21 How. U. S. 1, the Supreme Court of the United 
States held, that there is no general obligation, making it the duty of a sailing vessel at 
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But in the case of a steam-vessel, * which has greater *231 
power, and is more under command, she is bound to give 
way to a vessel with sails, (a) * So a neglect of due moans to 


(«) The Shannon, 2 Hngg. Adm. Rep. 173. In the euso of u.’Thfe Steam- 

boat Portland, in the U. S. D. G. for Mass., January, 1839, it was certified by^expe- 
rienced navigators, and adjudged by the court as the rule on the subject, that when 
two vessels approach each other, bothiiaving a free or fair wind, each vessel passes to 
the right; and timt a steamer was considered as always sailing with a fair wind, and 
is bound to do whatever a sailing vessel going free, or with a fair wind, would bo^re- 
quired to do under signilar eircuinstanccs. A stotvmt#- must back her engines imme- 
diately when haij[pd in a fog. Case of The Perth, .3 Adiii. R. 414. 


night to show a light; but there lu.ny be occasions when, to avoid a misfortune, which is 
in all human i)robiibiIity likely to ocenri this ought to be done. And the same court held, 
in Brig James Gray v. Ship John Frazer, Ib. 184, that the case of a vessel at anchor where 
vessels arc constantly passing, i.s one of such occasions, and that the vessel at anchor is 
in fault, unless she shows at night the usual signal light of a vessel at anchor, to wit, a 
globe lamp, or one without. any dark side to it, and liutig high enough in the rigging to be 
seen at a distance. 

liy section 295 of the stat. of 17 & 18 Viet. cli. 104, the Admiralty are commanded 
from time to time to iruike such regulations requiring the exhibition of Tights by steam 
and sailing ships as they shall see fit; and they moy/ also require the use of fog signals. 
All regulations made in pursuance of said Bcctiou are to be published hi the London 
Gazette, and every master or owner applying for the same shall be furnished with a 
printed copy thereof. The* production of th^ Gazette containing sutdi regulation or 
• regulations, shall be sutficienl evidCfica of the making and ])nrport thereof, and all owqers 
and masters are bound to take notice of the same, and shall, so long as they remain in force, 
exhibit such lights and use such fog signals and nvothers^ under a penalty of £20. 

Section 29G of said Act provides that whenever steam or sailing vessels meet so that if 
both were to continih* Ibeir respective courses rhey would pass so near as to involve the 
risk of collision, the helms of both ships shall be put to port so as to pass on the port side 
of ouch other, whether saicl vessels be on the j)ort or starboard tack, and whether close- 
hauled or not, unless the circumstances render a departure from the rule necessary to 
avoid immediate danger; but due regard shall be had to the dangers of navigation, and as 
regards sailing ships on the starboard tac.k close-hauled, to the keeping such ships under 

requires every steamship navigating.any narrow channel, to keep on the side 
of the mid-channel to the starboard of such steamship, whenever it is safe aud practicable 
80 to do. 

Section 298 provides that the owner of any vessel violating any of the foregoing provis- 
ions, shall not recover any damages in case of collision, unless it can be shown th^t such 
violation was necessary. 

Section 299 provides in case of damage to person or property from a breach of such 
rules, wilful default shall be presumq^l, except as aforesaid. * 

By an address, delivered before the Now York Chamber of Commerce, by Mr. W. S. 
Lindsay, M, P., who is at preseirt (1860> visiting this country in a semi-official capacity, 
it would appear that the Adnriralty have made regulations , regarding lights, as required by 
sect. 295 of the foregoing Act. 

1 See St. John v, Paine, 1,0 How. S. 667, where the Supreme Court of the United States 

adopt these rules of navigation. See, also, Newton v, Stebbins, Id. 686, and New York and 


^ommand. 
Section 1 
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check a vessel entering a river or harbor where others Ke at 
anchor, is a fault which creates responsibility for damages 
which may ensue, (a) ^ Where the collision arose by ins mctjor^ 


(a)‘The Neptune 2d, 1 Dod. Adm. Rep. 467. But if a vessel anchors in an im- 
proper place, as in tlio thoroughfare pass of a river, her owner must abide the conse- 
quences of a collision, unless other circumstniices alter the equity of the case. Strout 
V. Foster, 1 How. U. S. 89.2 Trinity House Charter of Deptford Strong, for the 

London trade, was first granted by Henry VIII., and has been renewed and modified 
by subsequent kings. The TriiiTty tlouse Rules of‘1840, as stafed in the case of The 
Friends, I Wm. Rohiii.son, 484, declfired that vessels having the wind fair shall give 
way to those on the wind ; that when both arc going by the wind, the vessel on the 
starboard tack shall keep the wind, and the one on the larboard tack bear up, thereby 
passing each on the larboard hand ; that when both vessels have the wind free, large 
or abeam, and meet, they shall pass each other in the same way on the larboard hand, 
and to effect it the helm must be put to port. 

Steam-vessels are considered in the light of vessels navigating with a fair wind, and 
should give way to sailing vessels on a wind on either tack. When stcain-vcsscls on 
different Qourses must necessarily cross so near, that by continuing their courses there 
would be a risk of coming in collision, each vessel should i»ut her helm to port, so as 
always to pass on tlie larboard side of each otliiT. A steam-vessel passing another in 
a narrow channel must always leave the vessel site is passing; on tlic larboard hand.* 
There must be exceptions to these rules, says Dr. Lushington, implied by common 
sense; and if a steamer goes with great rapidity in hazy weather or dark nights, sliQ 
is responsible for collision. The Rose, 2 W. Rob. Sec McCulloch’s Diet, for the 


Liverpool Steamship Co. v. Rumball, 21 Row. U. S. 372. Though steamers arc not 
liable for injuries to vessels with sails, arising frqm their own gross faults, still, the ten- 
dency of the courts in cases of collision Is to hold the steamers answerable for even the 
slightest errors. Propeller Genessee Chief v. Fitzhugh, 12 How. U. S. 443. Steamer 
Oregon v. Rocca, 18 Id. f»70. N. Y. & Va. Steamship Co. v. Oaldcrwood, 19 Id. 241. 
Steamer North Indiana, 16 Law Rep. 433. Peck v. Saudursoii, 17 How. U, S. 178. The 
Cornelius C. Vanderbilt, 1 Abbott, Adm. 3G1, Holmes v, Watson, 29 Penn. State R. 467. 
Wright V. Brown, 4 Ind. 96‘. Wlierc two vessels are moving in the same direction, th^ 
duty of avoiding a collision is upon the rear boat. The Governor, 1 Abbott, Adm. 108. 
The Arctic v. The M. Doiisman, 1 Newb. Adm. 236, Where two steam-tugs approach a 
vessel from different directions to tender their services to tow her into port, tHie established 
rules are, that the tug following the wake of the vessel should come up on her starboard 
quarter and slack her engine, so as not to pass the vessel, and that the tug coming down 
. in the opposite -direction should round to, either to windward or leeward, so as to head the 
same way as the vessel. Sturgis v. Clough, 21. How. U. S, 461. * 

1 McCready u. Goldsmith, 18 How. U. S. 89. Steamboat New York v. Rea, Id. 228. 
Ward V. The A. Rossiter, 6 McLean, 63. 

S See Knrtwlton v. Sandford, 82 Me. 148. ’ 

• Wheeler v. Steamer Eastern State, 2 Curtis, 141. Lockwood Lasliell, 19 Penn. 844. 

4 A large steamer in charge of a licensed pilot, in proceeding up the part of- the river 
Thames, called the Pool, at nearly high tide, and at a speed dangerous to small craft, 
oausedsuch a swell that a barge laden with ^oals was sunk. Upon appeal, it was held, 
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or physical causes exclusively, and without any negligence or 
fault in any one^ open or concealed, the proprietors of the ship 
or cargo^ injured must bear their own loss, and it is not the sub- 
ject of apportionment, or contribution, or of general average in 
any form. This was the doctrine of the Roman ijb^w, and this 
is the rule of the maritime law of Europe, (a) ^ The greatest 
difficulty on the subject has arisen in the cases in which the col- 
lision proceeded evidently from eiror, neglect, or want of su^- 
cient precaution, but the neglect or fault was either inscrutable, 
or equally impittable to both parties. ^ In this case, of blame 
existing which is undiscoverable, the marine law, by a rusticum 
judicium^ apportions the loss, as having arisen equally by the 
•fault of both parties. (6) The rule is universally declared by 
all the foreign ordinances and jurists ; and its equity and expe- 
diency apply equally where both parties are to blame, and 
where the fault cannot be detected. But, acctording to the Eng- 
lish and American rule in the courts of common law, if there be 
fault or want of care on both sides, or without fault on either 


Trinity House Regulations. The difficulties occurring in the ap]>licntion of these 
general rules, and the oases whiefi have arisen on the vexed questions, are learnedly 
exnnnined in a work where we should not have expected such a discussion. West- 
minster Re.view for Septeniher, 1844, p. 117. See also the chapter on “ Collision,” in 
Abbott on Ship[)ing, 5th Am. edit. Boston, 1846, p. 228.® 

(«) Dig. 9, 2, 29. Consulat dc la Mer, par Boucher, 200-203. Abbott on Ship- 
ping, part 3, c. 8, see. 12. Marshall on Insurance, 493. Ihirdcssus, Droit Com. tom. 
iii. No. 652. Jameson r. Drinkuld, 12 Moore, 148. The Ligo, 2 Ilagg. Adm. Rep. 
356. The VVoodrop Sims, 2 Dod. Rep. 85. Bell’s Coin. vol. i. 579, 580, 581. Story, 
J., in 2 Phillips on Ins. 183, 2d edit. 

(b) Clcirae, Us ct Contuines de la Mer, 68. The W^oodrop Sims, 2 Dod. Adm. Rep. 
85. The De Cock, Eng. Adm. 1839. The Am. Jurist, January, 184t), vol. xxii. p. 
464. Le Keve v. Edin. and Jjondon Shipping Company, Bell’s Com. vol. i, 581, note, 
2d cd. Reeves v. The Ship Constitution, Gilpin, 579. Rogers v. Brig Rival, District 
Court of Mass., Law Reporter for May, 1846, p. 28. 


that the steamer was to blame andjiable for the loss. Netherlands Steamboat Co. v. 
Styles, 40 Kng. L. & Eq. 19 . And see Hodgkinson v, Ferriie, Id. 306. 

^ Stninback v, Rae, 14 How. U^S. 632. Fashion v. Wards, 6 McLean, 152. The Moxey, 
1 Abbott^ Adm. 78. 

2 Lucas V, Steamboat Swan, 6 McLean, 282. Rev. Stat. of Kentucky, ch. 17, ^ 1C. 

• The Santa Cluus, 1 Olcott, Adm. 428, The Atlantic & Ogdeiisburgh, 1 Newb. Adm. 
189. . The Osprey, 17 Law Rep. 384. 
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side, neither party can sue the other, (a) ^ The general rule of 
the maritime law is, to make the ships contribute equally, with- 
out regard to their relative value, and Valin considers this to be 
the shorter, plainer, and better rule. (6) ® There h^s been much 


(a) Vandcrplank v. Miller, 1 Mao(ly‘& Malkin, 169. Vennall v. Gamer, 1 Cromp. 
& Meeson, 21. Simpsun v. Hand, 6 Wharton, 311. Story, J., in the case of The 
Ptragon, Phillips on Ins. vol: ii. 183. Abbott on Shipping, by Story, edit. 1829, p. 
354. . ■ . 

(fc) Com. tom. ii. 166. Tln'^Marine Ordinance of the city df Rotterdam, in 1721, 
declares that the damage resulting from collisions of ships shall be borne equally, un- 
less, indeed, the collision happened by design, or any remarkable fault, and then the 
guilty party must bear the whole loss. Ord. of Rotterdam, sees. 255, 256. The Or- 
dinance of Hamburg, of 1731, tit. 8, is to the same clfect, though even still narrower 
in the exception. The loss, under that ordinanee, is assessed as a common average 
upon both ve.ssels, freig)jt.s, and cargoes, and is to be borne one half hy each vessel. 
'J'ho foreign law and thi^ simtenee of a foreign marine court, in a case of collision 
witliin its jurisdiction, and in a proceeding in rem, are conclusive, as to the fact and 
faultlessncss of the collision, and of the apportionment; (2 Phillips on Ins. 2d edit. 
182. Smith v. Condry, 1 How, U. S. 28;) and where there i.s no proof of negligence 
on the part of the master or erew of the damaged ship, the insurer i.s liable for dam- 
ages oecasloned by collision. Stevens & Bcnecke on Average, by Phillip.s, 368. Peters 
V, Warren Ins. Co. vide infray p. 302. 


1 Broaclwell v. Swigort, 7 B. Mon. K. 39. Tlolderinan v. Beckwith, 4 McLean, 286. 
Duggins V. Watson, 15 Ark. 118. Mellon v. Smith, 2 K. D. Smith, 462. Knowlton v, 
Sandford, 32 Me. 148. Baker v. Lewis, 33 Penn. State R. 301. Tuff v. Wannan, 2 C. B. 
(N. S.) 740. See aw/e, p. 230. But the doctrine of the text, if it be understood to mean 
that a party in any degree in default cannot recover, is not ap|)licnb!e in courts of adrai- 
ralt}'. In a late case, the district judge of the southern district of New York, after ex- 
pressing himself better satisfied with the rule forbidding a rectwery in such cn.ses, said, 
“the Rnglish admiralty lias distinctly laid down the opposite rule, (2 Dods. R. 88, The 
Woodrop Sims,) and that case has lieen con.stantly adhered to.” See, also, Gilpin’s R. 679; 
Waring a. Clarke, 6 llow. IT.‘ S. 503;, Story on Bailments 608. It was deemed, therefore, 
in. accordance ‘with the Rnglisli rule, that each party should pay (me half of the loss. 
Wells V. The Bay State, 6 N. Y. Legal Olifeerver, p. 199, May, 1848. Sec 2 Arnould on Ins. 
803; Lennox v. Winissimmet Co. 11 Law Rep. 80; Fosters. The Miranda, 6 McLean, 
221; Schooner Catharine v. Dickinson, 17 How. U. S. 170; Chamberlain v. Ward, 21 Id. 
648. . 

In cases of collision on land, if both parties are guilty of negligence, neither can recover 
against the other. Parker"*?. Adams, 12 Met. B. 41.5. Keiinard tK Burton, 25 Me. R. 89,* 
Jn a late o|ise it was held, that where a steanrer is towing a vessel, and a collision 
occurs, injuring a third vessel, both the steamer and iti tow arc jointly and severally lia- 
ble, if bdth were in default. 

But it would seem that if the collision occurred exclusively by the fftnlt of * 006 , that 
alone is liable. Livingston w. Steam B. Express, N. Y. Legal Observer, 1848. Olcott, 
268. On appeal, it was held, that, under the circumstances, the steamer was liable. The 
Express, 1 Blatchford, B. 366. See The John Counter, 18 Law Rep. 668; Snow v\ Hill, 20 
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difference in the codes , and authorities in maritime law, 
whether the cargo, as well as the * ship, was to contrib- '^233 
ute to the loss. Valin contends that the contribution 
is only between the ships, and that the cargoes are totally 
excluded from the benefit, as well as from the burjen of contri- 
bution in the case of such a disaster. But in Le Neve v. Edin- 
hwgh and London Shipping Company^ the cargo of the ship that 
was sunk and lost by the collision, received the benefit of the 
contribution, {a) 


(a) Tliis disc was decided in the House of Lords In 1824. Sec. J3cll’s C(^. vol. i. 
580-58;», who has collected and digested the foreign auihorities on the. subject. By 
the English statute of fiS Geo. III. c. 159, ship-oivncrs were protected from loss by 
damage done to other vessels without their fault, Ix-yond their property in the ship, 
freight, apparel, and furniture. The value of tlie .ship doing the damage- is the price 
at wliicli slu* could be sold, ascertained by a valuation anti appraisement.^ Dohree 
V. Sehrotler, 2 Mylne & Craig, 489. In the case of 'Phe Dundee, it was held, that 
fishing stores of a Greenland ship w'crc liable to contribute in compensation for dam- 
ages done to another ship by collision, as appurtenances to a ship of that cliaructer. 
The Dundee, 1 TIagg. Adm. Rep. 109. 


How. U. S. 543. In the case of the* Brig .James Gray r. Sliij) John Frazer, 21 Id. 184, the 
Supreme Court of the U. S. held, that where a ve.ssel in tow of a stearn-tng comes in col- 
lision with n vessel .at anchor, and the steam-tug and the vessel at anchor are both in 
fault, the los.s must bo borne equally by them, and no part of it bo borne by the vessel in 
tow, unless some fault nn !ier part hel[)ed to cause the collision. 

Whero a vessel was towed by a .steamer, under an agreement that the tow should be at 
the risk of its masters and owners, it was held that the owners of the steamer vrere, never- 
theless, liable for injuries to the tow, arising from their gross negligence. Alexander v. 
Greene, 7 Hill, U. 633. Wells v. Steam Nav. Co. 4 Sold. 376. See also Sproul v. Hem- 
mingway, 14 Pick. It. 1. Ante, vol, ii. p. 008, note a and (1). 

Where the tow' is moved by a much smullor boat, as a steam-tng, so that the latter mfiy 
be considered the servant and agent of the former, the towing boat is not responsible for 
injuries iti case of collision. Smith v. The Creole, 2 Wall. Jr. 485. See The It. B. Forbes, 
19 Law Rep. 644. 

Common carriers are liable for losses caused by collisions with other vessels at sea, 
though no fault be imputable to either vessel. Plaisted t\ Boston & K. S, N. Co. 2LMaine 
B. 182. • 

But it has been held, in another case, that such losses are within the exception of 
“ dangers of the river.” Whitesides^?. Tlmrlkill, 12 S. & M. Bep. 699. Low water is not 
to be classed among the “ dangers of the river.” Hatchett i*. Steamer Compromise, 12 La. 
An. 783. In Sultana t?. Chapmap, 6 Wise. 464, it was doubted wliether a common carrier’s 
liability is limited by an exueption against jire in the bill of lading. 

1 Under this statute it has been hold, that the whole freight duo or to grow tlua during 
the voyage, is liable to make good the damage arising from collision. 1 Eng. L. & Kq. 037. 
*(The Benares.) 

VOL. Ill, 


28 
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(9.) Of general average. 

The doctrine of general average grows out of the incidents 
of a mercantile voyage, and the duties which it creates apply 
equally to the owner of the ship and of the cargo. * General, 
gross, or extraordinary average, means a contribution made by 
•all 'parties concerned, towards a loss sustained by some of the 
parties in interest, for the benefit of all ; and it is called general 
or gross average, because it falls upon the gross amount of ship, 
cargo, and freight, {a) ^ 

By the Rhodian la'v^, as cited in the Pandbets, (h) if goods 
were thrown overboard, in a case of extreme peril, to lighten 
and ^ve the ship, the loss, being, incurred for the common 
benefit, was to be made good by the contribution of all. The 
goods must not be swept away by the violence of the 
*233, waves, *for thejn the loss falls entirely upon the mer- 
chant or his insurer, but they must be intentionally sacri- 
fice4 by the mind and agency of man, for the safety of the ship 
and the residue of the cargo.^ The jettison must be made for 


(a) Partkniar average is tlie same as partial loss, and is to bo borne by tbe parties 
inimediatety interested. Primatje and avmujc^ which are mentioned in bills of lading, 
mean a small compensation or duty paid to the master, over and libove the freight, 
for his cure and trouble as to the goods. It belongs to him of right, and it is not un- 
derstood to be covered by the policy of insurance, For these charges, as well as for 
freight, the master has a lien on the cargo. Turk on Ins. c. (>, 134. Best v. Saun- 
ders, 1 Danson & Lloyd, 183.’* 

(b) Dig. 14, 2, 1. This Hiiodian law is discussed in the Pandects by Paulus, Papi- 
nian, and other eminent lawyers. It forms the subject of the distinguished conlmon- 
taries of Peekius and Vintiius, in tlic treatise Ad Uem Nauticam, and of a treatise of 
Bynkenshoek *, and it has received most atnple illustrations in the dissertations upon 
it by numerous other civilians, among whom may be selected Kmcrigon and .{Abbott. 

1 A general average loss creates no maritime lien. Beane v. The Maynrka, 2 Curtis, 72. 

It is well said, in Slater v. Hayward Kubber Co. 26 Conn. 128, that to constitute a right 
of general average for goods jettisoned, there must concur, '1st. A common peril affecting 
Vessel^ncl cargo; 2ci. A voluntary sacrifice of the part jettisoned, for the safety of the 
remainder; and 8d. The deliverance thereby of the remainder from the peril. And see 
Moran v. .Jones, 7 Ellis & B. 628. ' 

2 Where a vessel, in imminent peril of being ddven on a rocky coast, where wreck 
would bo inevitable, is voluntarily stranded on alos.s dangerous part of the coast, a proper 
case for general average occurs. Barnard v, Adams, 10 ^low. B, 270. 

« A bill of lading, which provides for the payment of freight at a certain rate, “ with 
primage and average accustomed,” does not require the payment of primage In cases 
where none is payable by the custom of the port of shipment. Vose v, Morton, 6 Gray. 
(Mass.) 694. ■ 
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sufficient cause, and not from groundless timidity. It must be 
made in a case of extremity, when the ship is in danger of per- 
ishing by the fury of a storm, or is laboring upon rocks or 
shallows, or iS closely pursued by pirates or enemies ; aqd then, 
if the ship and the residue of the cargo be saved by means of 
the sacrifice, nothing can be more reasonable than that •the 
property saved should bear its proportion of the loss. The doc- 
trine of general average is one of those rules of the marine law 
which is built upon the plainest principles of justice ; and ^t* 
has, accordingly, Tecommended itself to ftie notice and adoption 
of all the commercial nations of the world. The title in the 
Pandects, De lege Rliodia de Jactu^ has been the basis of the 
ordinances of modern Euroj>e, on the subject of general aver- 
age; and the doctrine of jettison was transplanted into the 
Roman law from the institutes of the ancient Rhodians. A 
jettison is only permitted in cases of extreme necessity ; (a) ^ 
and the foreign ordinances (b) require that the officers of the 
ship, and the supercargo, if on board, should, if practicable, be 
previously consulted ; and if the master, in a case of false 
alarm, makes a . jettison, there is no contribution. The master 
is responsible for the due exercise of his own judgment in the 
case of a jettison. He lias the authority, and if he shows a 
necessity of the sacrifice, he will be excused, whether he follows 
the advice of the crew or not. The crew of a vessel are not 
authorized to make a jettison of any part of the cargo, even in 
a ewe of distress, without the order of the master. This is the 
general rule, without reference to extreme cases, (c) A regular 
jettison, says Einerigon, is that which takes place with order, 
and without confusion, and is founded on previous deliberation. 
Consultation is not indispensable previous to the sacrifice. A 
case of imminent danger will not permit it. But it must appear 
that the act occasioning the loss was the effect of judgment and 


(a) Sir Win. Scott, in The Grati||pdine, 3 Rob. Adin. Rep. 240. 

(h) Laws of Oleron, art. 8, of Wisbuy, 20, 21, 38. Consulat de la^er, tom. ii. c. 
99. Code de Commerce, art. JIO. 

(c) The Nimrod, Ware’s Rep. 14, 15. 


1 Lawrence v, Miiituro, 17 How. U. S. 100. 
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will; and there may be a choice of perils when there is no pos- 
sibility of safety. There must be certain loss voluntarily 
*234 incurred for the common benefit, and it *is not necessary 
that the vessel should be exposed to greater danger than 
she otherwise would have been. To avoid an absolute ship- 
wreck, it may sometimes be necessary to run the vessel ashore 
in a place which appears to be the least dangerous, and that 
wjll form a case of general average, (a) The irregular jettison 
Is valid, for it takes place in the instant of a danger which is 
imminent and appalling, and when all formality and delibera- 
tion would be out of season, or impossible. All acts are pre- 
cipitate, and commanded by that sense of self-preservation 
when life is in jeopardy, which is irresistible, and sways every 
consideration. Such a jettison is a species of shipwreck, and it 
is called semi-navfrag'mm. (b) The captain must first begin the 
jettison with things the least necessary, the most weighty, and 
of> least value, and nothing but the greatest extremity would 
excuse the master who should commence the jettison with 
money, and other precious parts of the cargo, (c) 

Before contribution takes place, it must appear that the 
goods sacrificed were the price^of safety to. the rest, and 
*235 if *the ship be lost, notwith standing the jettison, there 
will be no ground for contribution, (d) All damage aris- 


(а) Sims v, Gurney & Smith, 4 Binney,'513. 1 Emcrigon, 408. Targa saya^that 
during the sixty years he was a magistrate in the Coiisulat of the Sea, at Genoa, he 
met with only four or five cases of a rt‘gular jettison, (lud they were suspicious by 
reason of their very formalities. 

(б) Consulat de la Mer, c. 284. Targa, c. 58. Casaregis, Disc. 45, n. 28. 

(c) Code de Commerce, art. 411. Emerigon, tom. i. 609, has beautifully illus- 
trated, from Juvenal, the growth and progress of an irregular jettison, and that im- 
minent danger and absorbing terror which justify it. At first the skill of the pilot 
fails : — 

Nullarn prudentia catii 
Rectoris con/eiret oftem, 

Catullns becomes restless with terror as the daifger presses, and at last he cries — 
Fundite quas mea sunt — •* 

Prcecipitare voTfns ptdcherrima, — Juvenal, sat. 12. ^ 

(d) Pothier, tit Avaries, n. 113, No contribution, if at the time of sacrificing the 
cargo there was no possibility of saving it. Crockett v. Dodge, 3 Fairfield, 190. No . 



LEO. XLVII.] OP PERSONAL PROPERTY, 329 ' 

ing immediately from jettison, or other act of necessity, is to be 
a matter of general average ; and, therefore, if, in cutting away 
a mast, the cargo, by that means be injured, or if, in throwing 
over any part of the cargo, other parts of the carg6 be injured, 
the damage goes into general average, because it is to be con- 
sidered as part of the price of safety to the residue of the psop- 
erty. (a) So, if a ship be injured by a peril of the sea, and be 
obliged to go into port to refit, the wages and provisions of the 
crew, during the detention, constitute the subject of generAl 
average, according to the decisions in f^ew York and Massa- 
chusetts, ^ Those decisions are supported by the rule as laid 
down in Beawes, (r) and they are in coincidence, with the law 
and practice of Holland and France, {d) Lord Tenterden, in his 
Treatise on Shipping, (e) observed, that the English law books 
furnished no decision on this point, and he thought it suscepti- 
ble, of a reasonable doubt, though his o[)iuioii was evidently 
against the justice and policy of the charge for contribution. 
Since he wrote, the question has been decided in the K. B. 
according to his opinion, and in a case in which he sustained 
and enforced a contrary opinion in his character of counsel. (/) 
The result of the decisions iti Plummer v. Wildmau^ and Power 
V. Whitmore^ (g) is, that where the general safety requires a ship 


loss or expanse is considered and applied as j^cnenil average, unless ic was intended 
to save the remaining piuperty, and unless it aeeoinplished the objeet. Willitiins v. 
Suffolk Ins. Co. 3 Sumner's K, 51U. 

. («) Maggratli v. Church, 1 Caiues's Kep. 196. 

(d) Walden v. Lc Koy, 2 Carnes’s llep. 263. Padelford v. Boardman, 4 Mass. 
Rep. 548. Potter u. Ocean Ins. Co. 3 Snmner, 27. In Pennsylvania, it is decided 
that the wages and provisions of the crew during an embaryo, go into a general aver- 
age, 'and, as the cjiief justice observed, the criterion of general average is, when the 
expenses were “necessarily and unavoidably incurred for the general safety of the 
ship^and cargo.” Ins. Company of .V. America i?. Jones & Cluj-k, 2 Biimey, 547. 
The case of a vessel forced into port by sea perils and damaye to refill would doubtless 
be considered as equally within the principle. 8ee infra^ p. 302. 

(c) Lex Mercatoria, vol. i. 161. 

(d) Rtcard, n<^goce (f' Amsterdam, 280, Emerigon, Traitc des Ass. torn. i. 624. 

(e) Abbott on Shipping, 5th Am.%dit. 1846, p. 592. 
df) Power V, Whitmore, 4 Manic & Selw. 141. 

(g) 3 Maule & Selw. 482. 4?bid. 141. In I)e Vaux w. Salvador, 4 Adol. & Ellis, 
420, Lord Denman, in that ease, relied upon the nisi pnus case of Fletcher v. Pole, 
before Lord Mansfield, in 1769, and cited by Parke on Ins. vol. i. 70 ; and also in 
Robertson i;. Ewer, 1 Term, 131. He scemud to admit that the expenses of wages and 
28 * 
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to go into port to refit, by reason of some peril, the wages 
*236 and provisions of the crew during the * detention, are not 
the subject of general average ; but the other necessary 
expenses of going into port, and of preparing for* the refitting 
the ship, by unloading, warehousing, and reloading the cargo, 
are • general average, {a) ^ The costs of the repairs, so far as 


pK)visions, in such eases, inij'lit ij;‘o into oontrii)ution ns i>e.twocn owiu’rs nnd treiphicrs, 
though not as against iindcrw^’itcr^s. In Charleston, in Soiitli Carolina, the. average 
of provisions anti wages of the crew, while the vesst‘1 is detained in a port of necessity, 
is not charged to the underwriters. The English rule is the one tliat prevails. Union 
Bank v. Union Ins. Co. Dudley’s Law and Kq. U. 171. 

(a) Beawes, L. M. Ifil. Abbott on Shipping, 280, 1st edit. Bedford Com. Ins. 
Company v. Parker, 2 Pick. 8, and Thoniton v. U. S. Ins. Company,,'! Fairfield, 150, 
support thc'position, that the necessary expenses of unloading and reloading the car- 
go, when !i vessel is forced into a port to refit, arc to be brought into general average, 
for all persons concerned are interested in the measures requisite to complete the 
voyag(‘. But again, the labor and board of the master and crew, in relieving a vessel 
caiBt ashore in a storm, arc not the snbjeet of general average, or ehargcnhle on the 
insurer ; though the fi.rtm hire and loss on the sale of outfits are general avemge. Cilcs 
V, Eagle Ins. Co. 2 Metcalfs K. 140. The ease of Walden v. Le Hoy, 2 (hiincs’s 
Rep. 263, assumes, that those expenses, in such a case, go into a general average ; and 
there sceins to be no doubt from the cases, that where the wages and provisions of the 
crew arc to be borne by general contribution, those other expenses are equally a part 
of it. The survey to ascertain the necessity and extent of repairs at a foreign port, 
•may be ordered by a court of admiralty, or by the Afticrican consul, or by j)ersous 
voluntarily appointed by the master, and if the damages were the result of ii peril in- 
sured, the underwriters hear the expense of the survey. Potter v. Ocean Ins. Co. 3 
Sumner, 27, 42. The whole subject is discussed tunl the authorities (rollceted in Ab- 
bott on Shipping, 5th Am. edit. Boston, 1840, pp. 595-602.2 


1 Where a ship was accidentally straialcd, and the cargo was thereui)on transshipped 
and forwarded by another vessel, it was held that tlic expense of getting off the stranded 
ship, and of taking her to a port of repairs, was not a subject of general average. Job v. 
Langton, 37 Kng. L. & Kq. 178. 

2 Two statutes of New York, passed Feb. 19, 1819, and March 29, 1844, gives the war- 
dens of the port of New York exclusive powers to make surveys of vessels deeyjed unfit 
to proceed to sea, and to judge of repairs necessary for the safety of the vessels on their 
intended voyage : Held, that this did not prevent the etnployment of a private individual 
to survey a vessel just arrived in a damaged condition, before discharge of cargo, or any 
measures taken for a future voyage. One of the .Vidges considered the laws unconstitu- 
tional, as attempting to regulate commerce. Port^ wardens v. Cartwright, 4 Sandf. S. C. R. 
286. By a subsequent Act .passed April 14, 1867, the statute of 1819, so far as it related to 
port-wardens of Now York, aiid the statute of 1844, were repealed, end a new board of 
wardens for the port of New York was established, to whom is given exclusive cognizance 
of all matters relating to the surveys of vessels and their cargoes arriving at that port in 
distress, or damaged in said port; and they are to be judges of its fitness to be re-shipped 
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they accrue to the ship alone as a benefit, and would haye been 
necessary in that port, on account of the ship alone, are not 
average. Yet, if the expense of the repairs would hot have 
been incurred but for the benefit of the cargo, and might have 
been deferred, with safety to the ship, to a less costly port, such , 
extra expenses are general average. 

It has likewise been held, that the wages and provisions of 
the crew, during a capture and detention for adjudication, are 
a proper subject for general average ; (a) while in the case a 
vessel detain(;d by an cinbargo, they Ae not so subject, and are 
chargeable •Exclusively upon the freight, (b) The French ordi- 
nance of the marine, Pothier, and Rieard, all agree, that wages 
and provisions are not a subject for contribution in the case 
of an embargo ; and yet, it has been held, on the other hand, 
by the Court of Errors in Pennsylvania, in 1807, that 
*they were in such ease the subject of general aver- *237 
age. (6*) In respect to the wages and provisions of the 
crew, while the vessel was detained at an intermediate port, by 
fear of enemies, and waiting for convoy, they were allowed to 
form the subject of general average by the courts in Holland, 
amidst conflicting opinions, and after very protracted and ex- 
hausting litigation, {d) * We cannot but lament the uncertainty 


{a) Kir'jinl, d’Amsterdniii, 279. Boulay Paty, tom. iv. 4)4. Leavenworth 

r. Delaflcld, I Caincs’s Kep. 574, Kingston v. Girard, 4 Dallsi-s’s Bcp. 274. 

(h) llobcrtson v. Ewer, 1 Tmii Bep. 127. Penny v\ New York ln.snrance Com* 
pany, 3 Cuines’s Rep. 155. M’Bridi? v. Marine Insurance Company, 7 Johns. Uep. 
431. Harrod i\ Lewis, .3 Mar!in\s La. Rep. 311. 

(c) Insurance Company of North America v. Jones, 2 Binney*s Rep. 547. 

{d) Bynk. QiiiP.st. J. Priv. lih. 4, c. 25. Bynkcrsliock, in one of the adjudged cases 
which lie cites, complains that the existing usages had extended contrihutioii to every 
kind of danger, and frequently comprehended wages and ]>rovisions of the crew as 
proper olyects of it, and that the j)raetice might i»e abused to the destruction of the 
merchant. His history of the vexatious litigation in thel?c cases is quite citrious. In 
one of them, the Maritime Court at Amsterdam, in November, 1697, and again, in 
November, 1698, ij^judged that tlie w'-ages and provisions were a proper subject for 
contribution. The decisions were uflinned, on appeal, in July, 1700, and reversed on 


to its port of destination, or whether it shall be sold. And it is made unlawful for any 
person to undertake the performance of any of the duties prescribed by the Act, and for 
any person to employ any other than the legally appointed wardens for tlie perfoririance 
of such duties. 



332 OF PERSONAL PROPERTY [PART V, 

and confusion which the contradictory rules on this subject 
have created. There is no principle of maritime law that has 
been followed by more variations in practice than this perplexed 
doctrine of general average ; and the rules of contribution in 
^different countries, and before different tribunals, are so discord- 
ant, iitud many of the distinctions are so subtle and so artiiicial, 
that it becomes extremely difhcult to reduce them to the shape 
of a connected and orderly system. The French jurists com- 
plai>i that their ancient nautical legislation left the question of 
contribution very much at large, and subject to arbitrary dis- 
cretion, and they commend very highly the vegulations 
*238 *of the ordinance and of the code as just and equitable, 
and marked with certainty and precision, (a) 

If part of the cargo be voluntarily delivered up to 'a pirate, 
or an enemy, by way of ransom or contribution, and to induce 
them to spare the vessel and residue of the goods, the property 
saved must contribute to the loss, as being the price of safety 
to the rest. The expense, also, of unlading the goods, to repair 
damages to the ship, or to lighten her when grounded, must be 
sustained by general contribixtion ; for all the parties concerned 
are interested in the measures requisite for the prosecution of 
the voyage. If the masts, cables, and Other cqui|)ments of the 
vessel be cut away, to save her in a case of extremity, their 
value must be made good by contribution, (b) It was attempt- 
ed, in the case of Covington v. Roberts^ (c) to extend the appli- 


a further appetiii, in July, 1710. On a still further appeal to the Supreme Senate, of 
which Bynkershoek was a memher, after ‘jrcat discussion and mucli <]i vision in opin- 
ion, the original decisions of the Amsterdam maritime judges were restored, in March, 
1713, Magens, in his Essay on Insurance, vol. i. 66-69, shows the uncertainty and 
ditliculty abroad, as well as in England, of settling the proi)er items for n general 
average, and particularly as to the wages and provisions of the crew. 

(а) Old. dc la Mar. tit. Avaries, art. 7. Code, art. 400, 401. Boulay Paty, tom. 
iv. 466. 

(б) Ord. de la Mar. tit. Avaries, art. 6. Valin’s Com. tom. ii. 165. 1 Emerigon, 

620, 621. Hennen v. Monro, 16 Martin’s La. Rep. 449. 

(c) 5 Bos. & Pull. 378. Shiff v. Louisiana State tns. Co. 18 Martin, 629, to S. P. 
WJiore a vessel was stranded near her port of destination, and for the purpose of 
relievirTg her, the cargo was put into lighters and forwnrGed to the port, and during 
tlie passage in the lighters, part of the cargo was injured, such a loss to the cargo was 
held to be a proper subject for general average. Lewis v, Williams, 1 Hall’s N. Y. 
Rep. 430. . 
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cation of the general rule to the case the loss of a mast, in 
carrying an unusual press of sail to escape from an enemy, and 
to make that the subject of general average ; but the court con- 
sidered that'to be> no more than a common sea risk. All casual 
and inevitable damage and lo^s, as distinguished from that 
which is purposely incurred, are the subject of particular*and 
not of general average, (a) 

* If the ship be voluntarily stranded, to escape danger *239 
from tempests, or the chase of an enemy, the damages 
resulting from tliat act are to be borne ?is general average, if the 
ship be afterwards recovered and perform her voyage, {b) But 
if the ship be wholly lost or destroyed, by the act of running 
her ashore, it has been a question much discussed, and difler- 
ent opinions entertained, whether the cargo saved was bound 
to contribute to bear the loss of the ship. In Bradhurst v. The 
Columbian Insurame Company^ (c) the ship, in a case of ex- 
tremity, was voluntarily run ashore, and lost, but the cargo was 


(а) Eiucripon, toin. i. 622, statpfl an interesting^ case to illustrate the jO^eneral doc- 
trine. A Fr<'n<;h vessel, being pursued by two cruisers of tlie enemy, the master, as 
soon as it was dark, hoisted a into the sea, furnislied with a mast and sail, and 
a lantern at the mnstdicad, and then changed his course, and .sailed «luring the night 
without any light on board Ids ship. In the morning no enemy was in sight; and the 
value of the boat thus voluntarily abandoned for the common safety, was made good 
by general contribiitior-. 

(б) Abbott on Shipping, .^th Am. edit. Boston, 1846, p. 587. In a case of 
voluntary stranding, if it be done to save the cargo, the duiiiage to the ship and cargo 
is the subject of general average ; but if it was resorted to in order to save the lives or 
liberty of the crew, it is particular average. This distinction, Mr. Benecke say^ s 
conformable to the prnctiec of all countries. Bcnecke on the Principles of Indemnity, 
220, 221 . The principle is, that if a vessel be run ashore voluntarily to save life, and 
is lost, and would unavoidably have been lost without the act, it is not a case for con- 
tribution or general average, for nothing was saved, and no property sacrificed to save 
property. Benccke, 219. Stevens v'c. Bcnecke on Average, hy Phillips, 84. Mcech 
». Robinson, 4 Wharton, 360. But when a vessel is stranded, and part of the cargo 
taken on shore and conveyed to the place of destination by land, and the vessel is 
afterwards rccovi^i-e^, and other parts of the cargo reshipped and eavried to the port 
of destination, the owners of the ^aif^o landed and conveyed by land are bound to 
contribute to the extra charges and expenses incurred by the master, afltr the landing 
of such cargo^ as general average. The rule of equity, reciprocity, and equality 
requires it. Sevan v. Bank of United States, 4 Wharton's Rep. 301. See also 
Benecke, 306, 307, to the same point. 

(c) 9 Johns. Rep. 9. Eppes y. Tucker, 4 Call. 346. Scudder y. Bradford, 14 
Pick. 13, S. P. 
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saved; and it was held ^hat rio contribution was to be levied 
on the cargo for the loss of the ship. The marine ordinances, 
and witers on maritime law, were consulted, and the conclu- 
sion drawn from them was, that the cargo never "^contributed 
for the ship, if she was lost by nieans of the act of running her 
ashore. But in two subsequent cases, where the ship was lost 
under like circumstances, it was decided, on a like review of 
the European law, that the loss was to be repaired by general 
avAage. (a) The question, therefore, in which the foreign and 
domestic authorities so Aiaterially vary, remains yet to be defi- 
nitely settled. (6) '' 

A temporary safety is all that is requisite to entitle 
* 240 the * owners of the property sacrificed to contribution ; 

and if the ship survives the disaster, and be afterwards 
lost by another, still the goods saved in the second disaster 
must be contributory to the original loss, for without that loss 
they would have been totally destroyed, (c) Goods shipped on 
deck contribute, if saved, but if lost bjUettison, they are not 
entitled to the benefit of general average, and the owner of the 
goods must bear the loss without contribution ; for they, by 


(a) Cazo V. lleilly, 3 Wash. Cir. Kept 298. Gray v. Wain, 2 Ser{^. & Kawlc, 229. 
In Scudder Bradford. 14 Pick. 13, where the ma-sts were cut away, hut the vessel 
afterwards, iiotwitlistnndinj^ that sucrifice, went ashore and was lost, it was iicld, that 
the cargo saved was not liable lo a general average, for the sacrifice was unavailing. 

(h) It rem.'iins to he settled in the English law. Abbott on Shipping, 5th Am. 
edit. Boston, ]»p. 590,591.' But this <|acstion was finally seiihrd in the Supreme 
Court of the United States, in the case of the (Columbian Ins. Company v. Ashby, 
13 Peters’s Rep. 331 . The court reviewed the principal authorities, foreign and 
domestic, and decided, ’that in a case of a voluntary stranding of tlie ship for the 
common safety, and to save the crew and cargo from impending peril, followed by 
a total loss of the ship, but with a saving of the cargo, a clear case of general average 
existed, in which the insurers of the cargo were held liable to contribute upon that 
principle to the loss of the ship and freight. Sec the cases collected and condensed 
in Abbott on Shipping, 5th Am. edit. Boston, 1846, p. 588, note. 

(c) Vinnins, in Pockium ad legem Rhodiam, 246, 250. BoulayPaty, tom. iv. 443. 

• . 

1 The role is now settled in the English courts, in acj^ordacice with the decision in 
18 Peters’s R. 331, supj^a. The shipper who pays the whole amount of salvage, has a lien 
on the goods for the amount of the contributions, so as to give him an insurable interest 
therein'. Briggs v. The Ship Joan, &c. Association, 18 Law Journal Rep. p. 178. See, also, 
Barnard v. Adams, 10 How. U. S. 270; Sturgess v. Cary, 2 Curtis, 59. 
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their situation, increase the difficulty of the navigation, and are 
peculiarly exposed to peril. Nor. is the carrier in that case re- 
sponsible to the owner, unless the goods were stowed on deck 
without the' consent of the owner, or a general custom binding 
him, and then he would be chargeable with the loss, (a) ^ 

It becomes an important inquiry on this subject, what goods 
are to contribute, and in what proportions, to a loss voluntarily 
incurred for the common safety. The general doctrine is, that 
all the merchandise, of whatever kind or weight, or to whom- 
soever belonging, contributes. Goodf of the government are 
liable to contribute ecjually with Ihose of other shippers. The 
contribution is made, not on account of incumbrance to the 
ship, but of safety obtained, and, therefore, bullion and jewels 
put on board as merchandise, contribute according to their full 
value. By the Rhodian law, (6) it was deemed just that all 
should contribute to whom the jettison had been an advantage, 
and the amount was to be apportioned according to the value 
of the goods. It extended to the effects and clothes of every 


[a) Consulrtt dt; la M<*r. c. 183. Ord. de la Mar. 3, 8, 13. Emurigon, c. 12, sec. 
42. Smith v. Wright, 1 Gaines’s Hep, 43. Lenox v. U. I. Company, 3 Johns. Gas. 
178. Honluy Paty, t(mi, iv. 566. C^ode de Gomnieree, art. 421. Dodge ?>. Bartol, 
5 Grecnieaf, 286. The Brig Thrtfldeiis, 4 Martin’s IjJI. Hep. .582. Abbott oil 
Shipping, .5th Am. edit. p. 578. Story on Bailments, 339. Johnston v. Crane, Kerr’s 
N. B. Jtep. 3.56. Woleott v. Eagle Ins. Company, 4 rick. 429. But if they be laden 
on deck, (vrording to the cusUm of a purticuhr trade, they are entitled to contribution 
from the ship-owners for a loss by jettison.^ Gould OHver, 4 Bingham, N. C. 134. 
In the .5th Am. edit, of Abbott, p. 578, there is a learned note by the English editor, 
Sergeant Slice, on tlie exclusion of goods stowed on deck from the benefit of general 
average, and tlie general rule is considered to be quite indexible, that goods so stowed 
do not go into general average. But the consent of the owner would undoubtedly 
Relieve the master from responsibility for the loss of goods so disposed. In addition 
to the case of Gould v. Oliver, 2 M. & G. 208, the case of Milward u. Ilibbert, in the 
Q B. 2 Gale & Dav. 142, declared against any general inHexible/ule of law, that for 
goods stowed on deck the owner should be excluded from the benefit of general 
average, and that the rule depended upon dreuinstanees, and the evidence of com- 
mercial men respecting the usages of the trade. See Abbott on SJiipping, 6th Am. 
edit. Boston, pp. 53?, 636. There is the late statute of 5 Viet, prohibiting the cargo 
of ve8.sels, clearing from British Jforth America, between September and May, to be 
stowed on deck, if the vessel be laden wholly or in part with timber or wood goods. 
(h) Dig. U. 2, 2. • 


1 Lawrence v, Miuturn, 17 How. U. S. 100. 
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person, and even to the ring on thp finger, but not to the provis- 
ions on board, nor to the persons of freemen, whose lives were 
of too much dignity and worth to be susceptible of valuation. 
The modern marine codes do not generally go to the extent of 
the Khodian law, and they vary greatly on the subject. By the 
En^ish law, the wearing apparel, jewels, and other things 
belonging to the persons of passengers or crew, and 
*241 taken on board for private use, and not as * merchandise 

^ for transportation, and the provisions and stores for the 
•crew, do not contribute <in a case of general average, (a) The 
common rule, according to Magens, (b) is, that what articles . 
pay freight must contribute, and wliat goods pay no freight pay 
no average ; and tliat articles contribute according to their value, 
and not according to weight. By the French ordinance of the 
marine, as well as by the new couimercial code, provisions and 
the clothes of the ship’s company do not contribute ; but usage 
goes further, and does not subject to the charge of general aver- 
age either clothes, jewels, rings, or baggage of the passengers, 
for they are considered accessory to the’ person. Emerigon, who 
has, according to his usual manner, collected and exhausted all 
the learning appertaining to the subject, inclines to think with 
Pothier, that by strict law and by equity, the clothes and jew- 
els of passengers ought to contribute. But Boulay Paly, in 
his commentaries .on the new code, and in which he draws 
most liberally on the resources of* Emerigon, thinks they ought 
to be exempted, and that •the existing French usage is 
proper, (c) , 

Instmments of defence and provisions do not contribute, be- 
cause they are necessary to all ; and yet if they are sacrificed 
for the common safety, they are to be paid for by contributjion ; 
nor do the wages of seamen contribute to the general average, 


(o) Abbott on Sbippinip;, part c. 8, see. 14. ' 

(6) Magens on Insurance, vol. i. 62, 63. 

fc) Ord. de la Mar. tit. Du Fret. art. 11. Code de Commerce, art. 419. Pothier, 
tit. Des Avarics, n. 125. 1 Emerigon, 645. Boulay Paty, tom^ iv. 561, 562. In 
Brown v. Stapyleton, 4 Bingham, 119, 12 J. B. Moore, 334, S, C. the general rule 
was declared to be, that provisions for the crew on board a ship are not merces put on 
board for the purpose of commerce, and do not contril)Uto to the general average, 
even when the cai^go of the ship consists only of passengers. 
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except in the single instance of the ransom of “the ship. They 
are exempted, lest the apprehension of personal loss should re- 
strain them from making the requisite sacrifice, and the 
hardships and perils they endure will entitle ^ them to an *242 
exemption from further distress, (a) If part of the cargo 
be sold for the necessities of the ship, it is in the nature ^f a 
compulsive loan for the benefit of all concerned, and bears a 
resemblance to the case of jettison ; and if the ship be after- 
wards lost, the goods saved must cor^ribute towards the loss 
of the goods sold, equally as if they had been thrown over- 
board to lighten ^the vessel. In such a case, a portion of the 
cargo, according to Lord Stowell, is abraded for the general 
benefit. (/;) 

Without entering minutely into the doctrine of adjusting and 
settling a general average, (c) it will be sufficient to observe, 
that, as a general rule, the goods sacrificed, as well as the goods 
saved, if the vessel arrives at the port of destination, are to be 
valued at the clear net price they would have yielded, after 
deducting freight, at the port of discharge ; and this rule is 
founded on a plain principle of equity, (d) The person whose 
loss has procured the safi^ arrival of the ship and cargo, should 
be placed on equal ground with those persons whose goods 
had safely arrived, and that can only be by considering his 
goods to have also arrived. The owners of the ship contribute 
according to her value at the end of the voyage, and accord- 
ing to the net amount of the freight and earnings. The value 


(а) 1 Kmeri^on, 642. 

(б) Hull’s Kmcrigon on Maritime l!ioans, 94. The Gratitudine, 3 Hob. Adm. R./ 
264 ., 

(c) Mr. Benecke has discussed at large, and very ably, the complicated and diffi- 
cult subject of general average, and the adjustment of it ; and to him 1 must refer for 
a more minute dcfail of the learning and piineiplcs applicable to the case. Principles 
of Indemnity, c. 6, 7. 

(d) Tudor v. Macomber, 14‘Pick. 34. The Consolato del Mare, and the usage of 
divers countries, made a distinctiosi as to the rule of valuation, and they took the 
value at the place of departure, if the jettison took place before the middle of the- 
vbyage, and the value at the i^lace of discharge, if afterwards. Bat the ordinance 
of the marine did not make any such distinction. I Bmerigon, 654. If the vesser 
roti||li8 to the port of departure, or to some neighboring port, the price of replacingr 
rile goods sacrificed, or the cost price, including charges, is the rale for settHug the? 
general average. Tudor v. Macomber, 14 Pick. 34. 

VOL. III. 29 
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*243 of the veTgsel lost is estimated according *to hei* value 
at the port of departure, making a reasonable allowance 
for wear or tear on the voyage up to the time of J:he disaster ; 
and the practice in this country, or at least it is the practice in 
Boston, (a) to ascerfain the. contributory value of the freight, 
by deducting one third of the gross amount. As to losses of 
the equipment of the ship, such as masts, cables, and sails, it is 
u(iual to deduct one third from the price of the new articles ; 
for, being new, they wijl be of greater value than the articles 
lost, (b) The subject of the adjustment of a.geperal average 
has been very much discussed in some of the modern cases.^ 
In Leavenworth v. Delaf eld^ (c) which was the case of a vessel 
captured and carried in for adjudication, and where the wages 
and provisions of the crew went into general average, a rule of 
adjustment somewhat peculiar to the case was adopted; for 
no disaster had happened to injure the vessel or cargo. In Bell 
V. Smithy (d) the vessel had been so deteriorated by the perils df 
the sea, as to render a sale of her abroad necessary ; and the 
general average was calculated on the price she sold for, and 
not on four fifths of her original value, as in the preceding case 
of capture. In adjusting the difficult, subject of contribution td 
a general average, one rule has been to take the value of the 
ship and cargo at the port of necessity, or place where the ex- 
pense was incurred ; and if there be no price of ship and cargo 
at such a place to be well and satisfactorily ascertained, the 
parties concerned may be forced to recur to the value at the 


(tt) 3 Mason’s llcp. 439. 

{b) Abbott on Shipping,. 5th Am. edit. 607. Strong v. Firemen Ins. Comply, U 
Johns. Hep. 323. Sinionds v. White, 2 Barn. & Cress. 805. Gray v. Wain, 2 Serg. 
& Rawle, 229, 257, 2.58. 

(c) I Cainos’s Rep. 574. 

{d) 2 Johns. Rep. 98. 


1 In a recent and important case, Mut. S. Ins. Co. v. Ship George, 1 Olcott, Adm. 167, it 
was held, 1st, th^t the contributory interest of the vessCl, namely, her value at the time 
of the disaster, was not, as against the owners of the cargo, to be estimated on the basis 
dCher valuation in the. policy of insurance, but was 0 he shown by the ordinary modes of 
proof; lid, that tlm freight, whether contributing or contributed to. was to be estimated at 
its gross value. 
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port and time of departure on the voyage, (a) The^octrine of 
adjustment underwent a very full discussion in Sironff 
V. The New York Firemen * Insutance Company^ (6) and. *244 
it was there' declared to be the duty of the master, in 
cases proper for a general average, to cause an adjustment to 
be made upon his arrival at the port of destination, and theft he 
had a lien upon the cargo to enforce the payment of the contri- 
bution. This was shown to be the maritime law of Europe. 
When the general average was thus fairly settled in the foreign 
port, according to the usage and lav^f o(*the port, it was binding 
and conclusfve as to the items, as well as the apportiontrient 
thereof, upon the various interests, though settled differently 
from what it would have been in the home port. The very same 
principle was largely examined and recognized in Simonds v. 
White, (c) If, however, it was not a proper case for a general 
average, and was a partial lass only, then these cases do not 
apply, and a foreign adjustment, founded in mistake, and as- 
suming a case for general average, when none existed, is not 
binding, (d) With respect to the payment of the average, each 
individual is undoubtedly entitled to sue for the amount of his 
share when adjusted ; but the English practice usually is, in the 
case of a general ship, where there are many consignees, for the 
master, before he delivers the goods, to take a bond from the 
different merchants for payment of their portions of the average 
when the same sliall be adjusted, (e) ^ 


(а) As a general rule, the vuluntioii of the cargo in the bill of lading is exclusive 
between the owner of the ship and the owner of the cargo, in the adjustniWtt of a 
general average in the home port. Tudor v. Macoinher, 14 Pick. 34. 

(б) ^ 11 Johns. Kep. 323. Lewis v. Williams, I Huirs N. Y. Rep. 430. Depau i'. 
Ocean Ins. Company', 5 Cowen, C3, S. P. 

(<r) 2 Barn. & Cress. 805. Dalglish v. Davidson, .5 Dowd. & Ryl. 6. Lorifig v, 
Neptune Ins. Company, 20 Pick. 411. Thornton v. United States Ins. Company, 3 
Fairfield, 153. 

(d) Lenox r. United Ins. Company, 3 Johns. Cas. 178. Power v. Whitmore, 4 

Mttulo & Stdw. 141. ^ 

(e) Abbott on Shipping, part 3, c. 8, sec. 17. The captain may make the giving 
of the average bond a condition of the delivery, and it is held to be a reasonable con- 


1 And he may retain the goods until the amount contributable is paid. Gillett v, Ellis, 
Xllll. B. 679. 
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•245 /) Of salvage. 

Salvage is the compensation allowed to persons by 
whose .assistance a ship or its* cargo has been saved in whole 
or in part from impending danger, or recovered from actual loss, 
in cases of shipwreck, derelict, or recapture ; and it often forms 
a mft,terial ingredient in the discussions and adjustment which 
take place when a voyage has been disastrous, (a) The equi- 
table doctrine of salvage came from the Roman law;(&) and 
it Was adopted by the admiralty jurisdictions in the different 
countries of Europe ; and whether it be a civil or war sal- 
vage, it is equally founded on the principle of rewarding indi- 
vidual, spontaneous and meritorious services, rendered in the 
protection of the lives and property of others on the sea,^ or 
wrecked bn the coast of the sea. (c) It is chargeable upon the 
owners, who receive benefit, and who would have sustained the 


>^dition in support of a right founded on commercial usage. Cole v, Bartlett, 4 La. Hep. 
130. Tlic absolute owner of good.s is Imble to |>ay a general average ; but if a mere 
consignee, who is not owner, receives them, and the bill of lading saying, “lie paying 
freight a nd^ demurrage,” and is silent ns to general average, the consignee is not bound 
to pay it, though be would have been if it had been mentioned. He is liable to pay- 
freight by reason of the condition on which he reccivc.s tlic goods, and which he agrees 
to by receiving the goods. Seaife v. Tobin, 3 Barn. & Adol. .*^23. 

(o) SalvaffCf in policies of inauranee, says Mr. Phillips, has* a meaning somewhat 
•different, and it applies to that part of the cargo which survives the peril and is saved, 
and is to be charged or credited, as the case may be, on the adjustment .of total 
losses. 

(6) Dig. 3, 5. 

(c) The Calypso, 2 Hagg. Adm. liep. 217, 218. Ware, J., in The Bee, Ware's 
Hep. 2^). The Schooner Emulous, 1 Sumner, 207. In the case of a ship stranded 
on a sand'hank, in the St. Lawrence, infra corpus comitatus, the suit for salvage was 
held to be of common law, and not of admiralty jurisdiction. Stuart's Lower Can- 
. ada liep. 21. 


1 A lien for salvage will not arise, when timber at low tide was secured to prevent it 
being carried away by high tide. (Nicholson v. Chapman, 2 H. Blacks. B. 254.) And it 
seems it will only arise for rescuing property wrecked on the ocean, or within the ebb and, 
flow of the tide. Baker v. Hoag, 3 Barb. S. C. Kep. 203. S. C. 7' Barb. S. C. Rep. tl8. 
S. 0. 8 Seld. 666. Brig John Gilpin, 1 Olcott, Adn/. 77. Hennessey v. The Versailles, 
1 Curtis, R. 353. Williariisoii v. The Alphouso, 1 Curtis, R. 376. The rights of the salvors 
are V only ta re9n; they have no claim in ptrsonam agawst the owjiers. The Emblem, 
Daveis*8 R. 61. Hence, if a salvage claim be assigned, the lien is divested and cannot be 
Enforced in admiralty. Bark Geo. Nicholaus, 1 Newb. Adm. 449. As to what will consti- 
tute salvage service, see The Harbinger, 20 Eng. L. & Eq. 641; Steamboat Pontiac, 
1 Newb. Adm. 130; Bark Dolphos, Id. 412; The H. B. Foster, 1 Abbott, Adm. 222. 
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loss if it had not been. prevented by the exertions of the salvors. 
The allowance of salvage depends frequently on positive statute 
regulations fixing the rate, and the foreign ordinances contain 
precise eriacftments on this head, though salvage is said to be a 
question of the jus gentium^ and not the creature of local insti- 
tutions, like a mariner’s contract, (a) The regulation of s^Wage, 
by the statute law .of the United States, is confined to cases of 
recapture.^ In the case of shipwrecks, or derelicts at sea, and 
rescue, and most other cases, the law has not fixed any ceriilin 
rate of salvage^ and it is left to the dfscretion of the Court of 
Admiralty, finder all the circumstances. The amount to be 
allowed varies according to the labor and peril incurred by the 
salvors, the merit of their conduct, the value of the ship and 
cargo, and the degree of danger from which they were res- 
cued. (h) The courts are liberal in the allowance of salvage 
in meritorious cases, as a reward for the service, and as an in- 
centive to effort ; and the allowance fluctuates between one 
half, one third, and one fourth of the^ross or net proceeds of 
the property saved, but one third has been the most usual 
rate, In a case of derelict. Sir William Scott observed, 


{a) I Rob. Adni. Rep. 27S. The statute of 9 and 10 c. 99, enacts regulations 
on the subject of mlmgCf and its iiii.'^k'ilful cnat’tnieiits are exposed in the Law Maga> 
zinc for February, 1847, art. 2, (vol. vi. N. S.) 

(/i) The Aqiiiia, 1 liob. Adm. Rep 37. The Two Friends, Ibid! 271 . The Sarah, 
cited in a note to Ibid. 313. The William Beckford, 3 Rob. 35.5. Murshull, Cb. J., 
2 Craneh’s Rep. 207. Bond v. The Brig Cora, 2 Wash. Cir. Kep. 80. The Schooner 
Emulous, 1 Sumner, 207. Tito Eli/awbeth nml Jane, I Ware’s Rep. 35. Bearso v, 
340 Figs of Copper, I Story’s 11. 314. The leading authorities in respect to Milvagc% 
in the various ease.s of derelict, recapture, rescue, and distress, arc collected and clas- 
sified by Mr Perkins, the American editor, in Abbott on Shipping, 5th Am. edit. 
Boston, 1846, p. 666. 

(c) If the owner has voluntarily anti fairly entered into a contract for a fixed or 


1 Tlie Attorney-General of the United States, in an opinioj^givon to the Secretary of 
State, (20th June, 1843^ 7 Western Law Journal, p. 326, April, I860,) considers the rule to 
be universal, tj^at salvage service, rendered by the naval marine of the United States, is to 
be compensated in the same manner as that rendered by the private marine. So also as 
to the naval marine of a foreign ^country. Robson v, I'he nuntress, 2 Wall. Jr. 69. 

® There is no arbitmry rule, fixing the reward of salvage service^at a certain moiety 
of the property saved. Adequate remuneration, in view of all the circumstances, is the 
true principle. Post u. Jones, 19 How. U. S. 160. See The Waterloo, 1 Blatcb. & Howl. 
Adm. 114; Schooner John WurVs, 1 Olcott, Adm. 462. 

29 ♦ 
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that in no instance, except where the crown alone was con- 
cerned, and where no claim bad been given fora private 
*246 owner, had more * than one half of the net proceeds of the 
property been decreed by way of salvage; hnd in that 
case he directed the salvage to be apportioned among the crews 
of the two vessels which were the salvors, according to the 
numbers of the crews, {a) The same observations were made 
by the court, in Mason v. The Ship Blairean^ (b) and no in- 
8t4?r\ce was found in which salvors were allowed beyond a 
moiety of the value. Tne 'court, in that case, 'reduced, the al- 
lowance made in the court below to the salvors; from three 
fifths of the net proceeds of the ship and cargo, to two fifths 
thereof In general, neither the master, nor a passenger, sea- 
man, or pilot, is entitled to compensation, in the way of sal- 
vage, for the ordinary assistance he may have afforded a vessel 
in distress, as it is no more than a duty ; for a salvor is a person 
who, without any particular relation to the ship in distress, 
proffers useful service, rfnd renders it without any preexisting 


reasonable .com ponsation, tbe service rendered in a maritime case of distress is still a 
salvage service; but, the contract is not held binding upon tiie owner, unless it ap- 
pears that no advantage was taken, and that the rate of compensation was reasonable. 
The Schooner Emulous, 1 Sumner, 207.^ One sixth is the usual allowance of mili- 
tary salvage under the general law of nations, as practised in the English and Amer- 
ican courts, where the case is not marked with any extraordinary circumstances of 
difficulty or danger. Opinion of the U. S. Attorney-GMincral, Dec. 9, 1822. 

(a) L’Esperance, 1 Dod. Rep. 46. But in a case of extraordinary salvage merit, 
in bringing in a derelict, the court have not only allowed a moiety for salvage, but 
they have charged the costs upon the other moiety. The Frances Mary, 2 Hagg. 
Adm. Bep. 89. The Reliance, Ibid. 90, note. In The Cliarlotta, Ibid. 361, the court 
gave the original salvors the salvage of two iifths of the wliole value. It was a case 
of derelict, and of great merit. In cases of derelict, tlie rule limiting the salvage to a 
moiety, seems to be the fixed rule in the English admiralty and in our own. The 
Fortuna, 4 Rob. Adm. Rep. 193, and L’Esperance, 1 Dod. Rep. 46. The Bienden- 

hall, Ibid. 414, 421. The Eiliotta, 2 Ibid. 75. Jiowe v. The Brig ■■■ , 1 Mason’s 

Rep. 372. The Henry Ewbank, Am. Jurist. Nos. 23, 67. 1 Sumner, 401, S. C. 
Property is derelict, in t^ maritime sense of the word, when it is*abandoncd without 
hope of recovery, or without an intention of returning. Ware*^ Rep. 43.'^ 

{b) 2 Crauch’s Bep. 268. 


1 The Henry, 2 Eng. L. & Eq. 564. The A. I). Patchiq, 1 Blatch. C. C. 414. The Inde- 
^pendence, 2 Curtis, 560. But in this last case it was held that a binding contract, to pay 
. at all events for attempts to save the endangered property, would bar any claim for salv.Hge. 
Parker v. Brig Whittaker, 18 Law Rep. 497. 

'2 Steamboat T. P. Leathers, 1 Newb. Adm. 421, BarlJ John Kicholaus, Id. 449. 
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contract making tbe service a duty, (a) But a passenger, or an 
officer acting as such, for extraordinary exertions beyond the 
line of his duty, has been deemed entitled to* a liberal compen- 
sation as salvage. (6) So, also, in a case of extraordinary peril, 
•it is admitted, that great exertions and personal hazard may 
exalt a pilotage service into something of a salvage service^nd 
salvage will be allowed, (c)^ And if a ship has been abandoned, 
so as to discharge a seaman from his contract, yet if he subse- 
quently contributes to the preservation of the vessel, he ^ 
will he entitled to salvage, (c/) As the** duty of the sea- *247 
men ceases 'by capture, any exertion, subsequently and 
successfully made, to recover and rescue the captured ship, will 


(a) The Neptune, 1 Hagg. Adm. Rep. 236. Hobart v. Drogan, TO Peters, 108, 212. 

{6) Ncwinan v. Walters, 3 Ilos. & Pull. 612. Bond t\ Tbe Brig Corn, 2 Wash. 
Cir. Hep. 80. Caise of Le Tigre, 3 Ibid. 567. Tbe Branston, 2 Hagg. Adm. Kep. 3, 
note. The general rule is, that a salvage rcniuncraiion is given only to the persons 
admtily occupied in the salvage service. 'I'he Vine, Ibid. 1. But where the service 
has been performed at sonic risk to the properly of the owners, a portion of the remu- 
neration has been allotted to them. In eases of civil salvage, the courts of admiralty 
do not recognize the rule of proportion, but award an equitable remnnerution. 
Though the nia-stcr and crew arc in strict language the only salvors, yet the owners of 
the salvor or saving ship are al^o allowed salvage, and one third has been established 
as the suitable proportion under ordinary circumstances. The Blaircau, 2 Craneh’s 
Kep. 240. l^he Brig Harmony, Peters’s Adm. Ucp. 34, note. The Cora, Ibid. 361. 
2 Wash. Cir. Ucp. 80. The Ship Henry, Ewbank, 1 Sumner, 400. Tiie Salacia, 2 
Ilagg. Adm. Hep. 262. b Underwriters may be entitled as owners to salvage?, after an 
accepted abandonmeiU. The Sliip Henry Ewbank, supra. The Act of New York, of 
Feb. 19, 1819, c. 18, sec. 19. (and which Act was not repealed by the New York 
Revised Statutes of 1830,) authorizes the Board of Wardens of the port of New York 
to allow to branch and deputy pilots a reasonable reward for extra services for the 
preservation of vessels in distrcs.s. Vide supra, 176, note. 

(c) Sir William. Scott, in The Joseph Harvey, 1 Rob. Adm. Rep. 306. The Fred- 
erick, I W. Robinson, 16. 

{d) Mason v. Ship Blaircan, 2 Cranch’s Rep. 240. Hobart v. Drogan, 10 Peters's 
U. 8. Hep. 108. In this last case it wa.s decided, that seumen and pilots may, in ex.- 
truordiuary cases, Iwyond the appropriate line of duty, perform salvage service, and 
be entitled to compensation as salvors. But pilots or engineers of steamboats do 
not come within the exception, though the rules of the marine law relative lo disas- 
ters at sea apply generally to navigation by steamboats. Mesner u, Sud'ulk Bank, 
U. S. D. C. Mass. 1838.^ 

Ship Charles, 1 Newb. Adfb. 329. See also ^yaterbury e. Myrick, 1 Blatcb. & Howl. 
Adm. 34. . 

^ The Florence, 20 Eng. L. & Eq.' 607. Schooner Wave Hyer, 2 Paine, G. C. 131. 
Hope 0 . Brig Dido, Id. 243. Lea v. Ship Alexander, Id. 466. 
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entitle them to recompense, (a) The case will then be with- 
drawn from the operation of the general, if not universal prin- 
ciple, that so long as the person, be he a seaman, pilot, or other 
person, is acting within the line of his duty in the 'given case, 

^ he has no valid claim for a salvage remuneration. < 

Tfce subject of salvage was largely discussed in our courts 
in a case of recapture*. (6) The District Court of York al- 
lowed as salvage one half of the value of the ship. The Circuit 
Cc^rt reversed the decree, and denied all salvage. The Su- 
preme Court of the Unifed ••States corrected both decrees, and 
allowed one sixth part of the net value, after deducting the 
charges. The court, in that case, adinitted the rule to be, that 
a neutral vessel, captured by a belligerent, was entitled to be 
discharged without paying salvage, on the ground that no ben- 
' eficial service was thereby rendered, as the neutral, acting 
properly, would, of course, be discharged by the courts of the 
sovereign of the captor; and they admitted, likewise, the excep- 
tion to the rule, when belligerent captors and courts were 
notorious for their unprincipled rapacity. This rule, and the 
exception, have been frequently declared ki the English Admi- 
ralty, (c) The rule of British jurisprudence in respect to re- 
captured property, and salvage thereon, is to give the benefit of 
the rule applicable to recaptured property of British subjects to 
allies, until it appears that they*act upon a less liberal principle, 
and then the allies are treated according to their own 
*248 measure of justice, (d) The same rule has been * adopted 
by statute in this country, (e) and is founded on the im- 
mov'able basis of reciprocal justice. 

Though the contract of seamen be not dissolved by ship- 
wreck, and it be their duty to remain and labor to preserve the 
wreck and fragments of the ship and cargo, yet they may be 
entitled to recompense, by way of salvage, for their peculiar 


(a) The Two Friemls, 1 Rob. Adm. Rep. 271. The Beaver, '3 Ibid. 292. • 

{h) Talbot V. Seeman, I Crunch’s Rep. 1. * 

(c) The War Onskan, 1 Rob. Adm. Rep. 299. The Carlotta, 5 Ibid. .54. 

(d) The Santa Cruz, 1 Rob. Adm. Rep. .50. The Bfitish editor, ScM'gyant Shde, in 
A-hbott on Shipping, .5tii Am. edit. p. 699, says that this case/ The Santa Cruz, is .a 
most finished model of judicial eloquence. See also supra, vol. i, 112. 

(e) Act of Congress, March 3, 1800, c. 14, see. 3. ^ 
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services. The wages tecovered in the case of shipwreck fi^e in 
the nature of salvage, and form a lien on the property saved. 
The character of seamen creates no incapacity to assume that 
of salvors ; and were it otherwise, ft would be mischievous to 
the interests of commerce, inconsistent with natural equity, and 
would be tempting the unfortunate mariner to obtain by plun- 
der and embezzlement in a common calamity, what he ought 
to possess upon principles of justice^ The allowance of sal- 
vage in such cases is and blight to be liberal ; not less, in^rfny 
case, than the wages would have amounted to; and even an 
additional recompense should be made in cases of extraordinary 
danger and distinguished gallantry, where the service was much 
enhanced by the preservation of life, and the great value of the 
property at stake, (a) ^ * 

(1^.) 0/ the dissolution of the contract of affreightment, 

. The contract of affreightment may be dissolved without exe- 
cution, not only by the act of the parties, but, in many cases, 
by the act of the law. 

If the voyage becomes unlawful, or impossible to be per- 
formed, or it be broken up, either before or after it has actually 
commenced, by war or interdiction of commerce with the 
place of destination, the contract is dissolved, (fc) ^ There is 


(а) The Two Catherines, 2 Mason’s Kcp. 319.^ The Court of Admiralty has no 
power of remunerating the mere preservation of life ; but if it be connected with the 
preservation of property, it forms a high ingredient of merit in the allowance of sal- 
vage. 1 Hagg. Adm. liep. 83. If the seamen remain by the sli p, and exert them- 
selves to the utmost to save as much as possible from the wreck, they are entitled to 
their full wages, if enough be saved for the purpose ; and the law, from mdtives of 
policy, allows them a further reward in the nature of salvage. The wa^es are to be 
paid exclusively from the materials of the ship ; hut the salvage is a general charge 
upon the whole mass of property saved, and it ouglit not, in such cases, to ho less than 
the expenses of Uieir return home. The Dawn, Ware’s Rep. 485, and the samo case 
redecided and illustrated with great force in the District Court of Maine, February 
Term, 1841. Devoir’s Dist. Ct. R. 121. 

(б) Liddard v, Ix>pes, 10 East’s JLiep. 526. 


1 In the case of The Josephiritf}, 2 Blatcb. Ct. Ot. R. 322, the United States Circuit Court 
doubted whether the officers and crew of the naval vessels of the United States are in any 
case entitled to salvage for services rendered to American merchant vessels in distress. 

2 Reid V. Hoskins, 30 Eng. L. & Kq. 406. ^ 

® Ship John Taylor, 1 Newb. Adra. 841. See Jones v. The Massasoit, 7 Law Rep. 522. 
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* 249 * no difference in principle between a complete interdic- 
tion of commerce, which prevents the entry of the vessel, 
or a partial one in relation to the merchandise on bgard, which 
► prevents it being landed. * The contract of affreightment in 
respect to the goods is dissolved, for the shipper* cannot de- 
mantl the delivery of the goods if the landing of t[iem would 
expose the vessel to seizure, (a) And if the voyage be broken 
up by capture on tlie passage, so as to cause a complete defeas- 
an&' of the undertaking, the contract is dissolved, notwithstand- 
ing a i^ubsequent recapture.‘(/>) So, if there be a blockade of 
the port of destination, by means of which a defivery of the 
cargo becomes impossible, and the vessel returns to the port 
of departure^ the voyage is defeated and the contract dis- 
solved. (c) * 

But a temporary impediment of the voyage does not work a 
dissolution of the charter-party;^ and an embargo has beed^held 
to be suclf a temporary restraint, even though it be indefinite as 
to time, (d) The same constrnction is given to the legal opera- 
tion of a hostile blockade, or investment of the port of departure, 
upon the contract. It merely suspends the performance of it, 
and the voyage iriust be* broken up, or the completion of it be- 
come unlawful, before tlie contract will be dissolved, (e) If the 
cargo be not of a perishable nature, and can endure the delay, 
then the general principle applies, that nothing but occurrences 


(a) Patron v. Silva, 1 La. Rep. 277. 

(ft) The Hiram, 3 Rob. Adin. Rep. 180. Capture does not of itself ipso fneto dis- 
solve the contract of affr^i^Thtment or waj^s. It suspends it during the prize pro- 
ceedings, and it reattaches upon a recapture, which confers a title to salvage only, and 
restores and does not cxtinguisli the rights of neutrals. This is the general rule, and 
it is well sustained hy Mr. Justice Story, in the case of The Ship Nathaniel Hooper, 
3 Sumner, .54-9, on the ordinary principles of commercial law, in opposition to some 
of the admiralty decisions of Lord StoweJI, which proceed upon rather peculiar and 
enlarged discretion in the administration of international law and policy in prize 
cases. See, also, Spafford i\ Dodge, 14 Mass. R. 72 ; The Elizabeth, 1 Peters’s Adm. 
R. 129. o 

(c) Scott V. Libby, 2 Johns. Rep. 336. The TAtcla. 6 Rob. Adm. Rop. 177. 

(d) Hadley v. Clarke, 8 Term Hep, 259. M’Brido v. Marino Ins. Company, 5 
Johns. Rep. 308. Baylics v. Fettyplacc, 7 Mass. Iiep.c325. 

(e) Palmer V. Lorillard, 16 Johns. Rep. 348. 


1 Pope V. Bavidgo, 28 Eng. L, & Eq. 669. 



LEG. XLVIL] of personal PBOPEKTir. ^ 847 

which prevent absolutely the execution of the coniract will dis- 
charge it. The parties must \va\% until those which merely 
retard its execution are removed. The commercial code 
of France (a) declares, that if, before the * vessel sails on *250 
her voyage, an interdiction of commerce with the country i 

to which she is bound takes place, the charter-party is dissedved, 
though it would be otherwise if a superior force hinders, for a 
time, the departure of the ship, or if she were detained by supe- 
rior force during the voyage. * ^ 

In parting with the subject of this, Snd of the two preceding 
lectures, 1 rfeadily acknowledge the free use that has been made 
of Lord Tenterden’s excellent treatise on maritime law. It has 
been the basis of the compilation, and it was impossible to find 
any other model so perfect, or to make any material improve- 
ment upon it. It is equally distinguished for practical good 
sense, and for extensive and accurate learning, remarkably com- 
pressed and appropriately applied, [b) Another work from 
which I have derived much assistance, is Mr, Holtzs view of the 
English navigation laws and of maritime contracts. He has 
followed in the track of Lord Tenterden, and with great credit 
to himself. His work is wholly free from the incumbrance of 
foreign learning on the same subjc^ct. This omission gives the 
appearance of a dry, practical character to the work, but the 
reading of it liecomes quite interesting by reason of the clear- 
ness of its analysis, the precision of its principles, the perspicuity 
of the style, and the manly good sense of the author. The in- 
troductory part is particularly excellent, for it contains a very 
condensed, yet comprehensive and perfectly accurate view of 
all the principles in the work, entirely disembarrassed from 
adjudged cases. 


(а) Code de Commerce, art. 276, 277. 

(б) The 7th Enp^iijfh edit, of Abbott on Shipping, by Sergeant Shee, and the 5th 
Am. edit, by Mr. Perkins, which jncludes the notes of the other editions and those of 
the late Mr. Justice Story, contain a full and elaborate view of the law, with all its 
late additions and improvements, both in England and America, on this most inter- 
esting head of commercial jurisprudence. But the original text has become almost 
overwhelmed by annotations, and the whole subject will soon require, if such aceumu- 
latioTiB are to proceed, to be redigested. The first edition of Abbott, in 1802, was a 
beautiful model of conciseness and simplicity. 
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No one can observe,. at first, without surprise, how extensively 
and closely subsequent writers follow in the footsteps of those 
who preceded them ; but when we come to study, the same 
topics, handled so often by rhaster-spirits, we perceive that this 
must necessarily be the case, in ethics and in law, where dis- 
coveries are not to be made, as in the physical sciences. The 
entire region of ethical and municipal jurisprudence has 
* 251 been amply explored, and with more than a * Denham or 

y a Parry’s success, (tt) Panjetiuswas the original author 
of the substance of Cicero’s offices^ as Cicero himself acknowl- 
edges ; aod that consummate work, in its turn, became the 
foundation of all that Grotius, Puft’endorf, Cumberland, and a 
thousand other writers, have laid down as the deductions of 
right reason, concerning the moral duties of mankind. No per- 
son would think of compiling a code of ethics without at least 
visiting the shades of TuscuJurn, and still less would he think 
of erecting a temple of jurisprudence, without adorning it with 
materials drawn from the splendid monuments of Justinian, or 
the castellated remains of feudal grandeur. The literature of the 
present day, “ rich with the spoils of time,” instructs by the aid 
of the accumulated wisdom of ages. 

(a) In the immense collection which was published at Amsterdam in 1669, of tho 
various works of Stracclui, Santerna, and others, on nautical and maritime subjects, 
we have laborious essays, replete with obsolete learning, on diSecent branches of com- 
mercial law, of no less than twenty Italian civilians, whose works arc now totally 
forgotten, and even their very names have become obscured by the oblivion of time. 
Subsequent civilians may have erected stately tomes from the matter which their 
ruins have furnished. 
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LECTURE XLVIIL 

OF THE LAW OP MARINE INSURANCE. 

Marine insurance js a contract w'hereby one party, for a stip- 
ulated premium, undertakes to indemnify the other against cer- 
tain perils, or sea-fisks, to which his ship, freight, and cargo, ^ or 
some of them, inay be exposed, during a certain voyage, or a 
fixed period of time. 

In the consideration of a title in the law of such extensive 
concern, and. upon which so, many learned volumes have been 
exhausted, it has been found difficult to bring the subject within 
manageable limits, and suitably restricted for the object of these 
lectures. It has been my endeavor to state the leading principles 
of the contract, and to dwell upon such parts only as are best 
adapted for elementary instruction. 

The subject will be considered under the following arrange- 
ment : (1.) Of the formation and subject-matter of the contract. 
(II.) Of the vo^/age in relation to the policy. (HI.) Of the 
rights and duties of the insured in case of loss. 

I. Of the formation and svbject-matter of the contract. 

(1.) Of the parties. 

* All persons, whether aliens or natives, may be insured, with 
the exception of alien enemies, for it is a contract authorized 
by the general law and usage of nations, (a) It was 
•for a long time an unsettled question in the English *264 
law, whether the insurance of enemy’s property w’as 

(a) Pothicr terms it a contract da Droit des Gens 


1 It will, perhnp$i, be proper to add to this definition, “ or other interest,” as profits, &c. 
are frequent subjects of insurance See 1 Arnould on Insurance, 2 ; Stinsom v. Ball,. 
4 Dallas's R. 4C9; 17 & 18 vols. Law Magazine, on the “ Law of Marine Insurances.” 

VOL. lU. 30 
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lawful. In the year 1741, a bill was brought into Parliament to 
prohibit insurances on the property of the subjects of France, 
then at war with Great Britain ; and the propriety of such a 
restriction was 'much discussed, and the bill was dropped. But 
in 1748, such a bill passed into a law. (a) " It prohibited, under 
a penalty, the assurance on ships or merchandises belonging to 
France ; and the contracts for such policies were declared void. 
The statute of 23 Geo. III. c. 27, was to the same effect, though 
mk'^h more seve're in its penalties. Those statutes were tem- 
porary, and applied only to‘the then existing war; and they left 
the question still undecided as to the legality of such insurances, 
independent of * statute. 

Lord Hardwickc', m the year 1749, declared, (6) that there 
had been no determination that such insurances were unlawful, 
and that it might be going too far to say, that all trading with 
enemies was unlawful, and that there had been several insur- 
ances of that sort during the war of 1741. But in Brandon y, 
Nesbitt^ (e) the Court of K. B. gave a fatal wound to the opinion, 
that the insurance of enemy’s property was lawful, though that 
qpinionJjad received considerable currency under the sanction 
of the great name and influence of Lord Mansfield, (rf) It was 
certainly without any just foundation, either in the English 
law or in the established policy and principles of the law of 
nations. That case w^as a suit on a policy of insurance, 
brought in the name of an English agent, for his principal, who 
was an alien enemy; and it was adjudged that no action could 
be maintained either by or in favor of an alien enemy. 
*255 The case of Bristow v. Towers^ {e) * was still more di- 
rectly on the point, and the legality and expediency of 
insurances of enemy’s property were discussed very much at 
large, and with great ability and learning. The decision of the 
court was put upon the strict ground, that the insurance of 
enemy’s property was illegal, and no action could be sustained 
on such a policy. A distinction was afterwards taken in Bell 

(a) 8t’at. 21 Geo. II. c. 4. 

(b) Henkle v. The Hoyal Exchange Assurance Company, 1 Vesey’s Ucp. 317. 

(c) 6 Term Rep. *23. 

(d) As see Planche v. Fletcher, 1 Doug. 251 ; Gist v. Mason, 1 Term, 84. 

(e) 6 Term Rep. 35. 
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V. Gilson^ (a) where it was held that the insurance of goods 
purchased in an enemy’s country during war, by a British 
agent, and shipped for British subjects, was a Jawful insurance. 
But every ^distinction of that kind was subsequently aban- 
doned; (5) and in the case of insurances on French property 
previous to war, they were held not to cover a loss by Bmtish 
capture after the war was renewed, even though the action was 
not brought until after the restoration of peace. It was de- 
clared, that an insurance of enemy’s property, as well a^all 
commercial intercourse with the ei>cm^, was, at common Taw, 
unlawful, arfd that an insurance, though effected before the war, 
made no difference, as a foreigner might otherwise insure pre- 
vious to the war, against all tlie evils incident to the war. 
Insurances of enemy’s property had been indulged, but never 
were legal. The judicial language at last .was, (c) that such 
insurances were not only illegal and void, but repugnant to 
every principle of public policy. The former opinion in favor 
of the expediency of such insurances, had never yet produced 
one single judicial determination in favor of their legality. 

All the continental ordinances and jurists concur in the 
illegality of such insurances, (d) Bynkershoek, in a 
chapter * devoted to the consideration of this question, *256 
concludes that the reason of war absolutely requires the 
prohibition of insurance of enemy’s property ; because, by as- 
suming such risks, we promote the maritime commerce of the 
enemy. Valin considered that insuring enemy’s property, and 
trading with the enemy, was substantially the same thing; and 


(tf) 1 Bos. & Bull. 34.5. 

(6) Furtiulo V. KoytTS, 3 Bos. & Pull. 191. Gamba u. Le Mesuricr, 4 East’s Rep. 
407. JBr&ndoii r. Curling, Ibid. 410. 

(c) Lord Ellen borough, Kellner v. Le Mesurier, 4 East’s Rep. 396. Lord Erskine, 
ex parte Lee, 13 Vesey’s Hep. 6-1. Property liable to capture and confiscation in war 
as belonging to the enemy, cannot be lawfully insured within the jurisdiction of the 
capturing power. 'l1»c poliry i.s void in its inception, or becomes so from the rime 
the property is impressed with a hostile character. l)uer on. Insurance, led. 4, § 9. 

(rf) The ordinances of Barcelona, as early as 1484, declared such insurances void. 
Consiilat de la Mer, par Bouclier, torn. ii. 717. See, also, Le Guidon, c. 2, see. 5, in 
Cleirae, Us et Coutumes de la Mer, 197, edit. 1671 ; Ord. of Sto<;kiiolm, of 1756; 2 
Magens, 257 ; Ord. of the States-Oeneral of the Netherlands, in 1622,* 1657, 1665, and 
1689, cited in Bynk. Q. J. Pub. lib. 1, c. 21 ; Emerigoti, des Ass. tom. i. 128. 
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he truly observed, that when the English, in the wa^ of 1756, 
insured French ships and cargoes which were captured and 
• condemned as prize of war, and paid for by English under- 
writers, the* nation only took with one hand what it restored 
with the other, (a) 

The doctrine of the European law, on this subject, was ex- 
^nsively discussed and explicitly recognized in New York, in 
the case of Griswold v. Waddinffton ; (b) and as that doctrine 
is founded on the same principle of general policy which in- 
terdicts all commerce And., trading with the enemy, in time 
of war, it may be considered as the established * law of this 
country. 

With respect to persons who may be insurers, the rule of the 
common law prevails with us ; and any individuals, or compa- 
nies, or partnerships, may lawfully become insurers ; and vre 
have no incorporated companies, like those of the Royal Ex- 
change Assurance and the London Assurance companies, with 
the monopoly or exclusive right of making insurance as a com- 
pany or partnership on a joint capital. Each part-owner may 
insure for himself, and may act his pleasure as to the insurance 
of his individual proportion of interest, (c) Duri 4 g the colonial 
government of this country, as well as for the first fifteen or 
twenty years after the peace of 1783, the business of 
*257 insurance was almost entirely carried on by •private in- 
dividuals, each taking singly for himself, and not in 


(a) Valinas Com. tom. ii. 32. Sec vol. i. lec. iv. how far a foreign domicil commu- 
nicatcs to a citizen the disabilities of an alien enemy. 

{h) 16 Johns, liep. 438. 

(c) A policy is not divisible, and if bad in part, it is had tn to(o ; and if void in its 
inception as to one of the owners, it is void as to all. Parkin v. Dick, 1 1 Kast's Hep. 
502. Camelo v. Britten, 4 Barn. & Aid. 184. I.iord Kenyon, in Bird v,, Plgoii, cited 
in 1 Phillips on Ins. 91. 2 Sciw. N. P. 981. Clark 9. Protection Ins. Co. 1 Story's 
K. 109. In Keir v, Andrade, 6 Taunton, 498, it was decided, that if part of the goods 
were lawful, and the residue were nor, the goods not suiijcet to forfeiture were pro- 
tected by the policy. But the rule is too well settled to be disturbed, that the partial 
illegality of an entire contract renders the whole vofd, and it applies as well to the con- 
tract of insurance as to others. The more equitable rule that the iiolicy is void only 
as to the illegal part, prevails in France. Potbicr on l&s. n. 44. Duer on Insurance, 
824-327, 393. Mr. Duor is for confining the severity of the English rule to con- 
tracts of insurance necessarily entire, and not sus'oeptible of being treated as distinct 
and several. 
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solido^ a risk to the amount of his subscription, {a) But incor- 
porated companies began to multiply and supphant private 
underwriters, and the business of insurance in the United 
States is now carried on almost exclusively by incorporated 
companies. Individuals and unincorporated partnership com- 
panies ere still at liberty to carry on the business of insu>ance 
to any extent they please, and the success of any such compe- 
tition with the incorporated companies would depend upon the 
ability to command confidence, and the judgment and skill ^ith 
which the business was conducted. •(/>)• 


(o) As early jis 1725, Francis llawle, of Philadelphia, proposed the establishment, 
under legislative sanction, of a marine insurance oilice. Tiiis ho did in a small vol- 
ume printed by Dr. Franklin, and the first liouk he ever printed. See Aj>p. to Mr. 
Wharton\s memoir of the laic William Hawle, Ksip 

(?>) Marine insurance was formerly a lawful business in New York, equally open to 
all the world ; hut in 1829, the Legislature, liy statute, (Laws of New York, sess. 52, 
c. .3d6,) prohibited marine insurance, or lending on respondentia or bottomry, effected 
within the state, to all persons and companies residing in any foreign country, acting 
by any agent here. Persons and associations in other states, effecting such insurances 
in New York, were taxed ten per cent, on their preuiiunis. The same check and pro- 
hibition applies to insurances in New York against fire. N. Y. Kevised Statutes, voL 
i. 714 1 See further, iVj/W/, p. 3#1. The statute law of Pennsylvania nkso prohibits 
all kinds of insurance by foreign corporations or companies within the state. Purdon's 
Dig. 545. The law in Massacliiiseits is more liberal, and it allows incorporated in- 
surance companies in other states and in foreign countries, to insure by their agents, 
upon cornpliaiiec wirh certain conditions, intended to guard against abuse.® Act of 
1816, and Revised Statutes of 18*16. Every iiieorporatcd insuratiee company in Mas- 
saclju-setts may insure vessels, freight, money, goods, and effects, and against captivity 
of persons, and on the life of any person at .sea, and on money lent upon bottomry 
and respondentia, and against fire ; on dwelling-houses and other buildings, and on 
merchandise or other property within the United States. Statutes, 1817, 1819. Re- 
vised Statutes, 1836, part I, tit. 13, c. 37, sec. 2. 


1 As to the restrictions upon foreign life insurance companies, see People v. Imlay, 20 
Barb. 68. As to marine insurances without the limits of the United States by conlpanieB 
organized under the laws of New York, see Liiw.s of N. Y. 1862, ch. 123. 

* But now the same conditions, taxes, penalties, &c. are imposed upon foreign corpora- 
tions effecting insurance in Massac!|nsctts, as the laws of the states of those corporations 
impose upon companies, incorporated under the laws of Massachusetts. Acts of Mass. 
1866, ch. 252, \ 47. The law is the same in Gonnoeticut, Acts of Conn. 1864, ch. 23; 
and in Vermont, Acts of Vt. l864, Nos. 81, 82. See, as to the restraints put upon in.«ur- 
ances by foreign companies, in 'other states, Laws of Pennsylvania, 1866, No. 300; 1867, 
No. 479; Acts of Ohio, 1866, p. 76; Acts of Indiana, 1666, ch. 67; Compiled Stat. of 
lUiuois, 1856, p. 1249; Laws of New Jersey, 1846, p. 186; 1860, p. 188; 1853, ch. 183. 

80 * 
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(2.) Of the terme and stibject.of the policy^ and the farce of 
usage thereon. 

If the ship be specifiOd in the policy, (a) it becomes part of 
the contract, and no other ship can be substituted without 
necessity ; but the cargo may be shifted from one ship to 
another, if it be done from necessity, and the insurer of it will 
sp be liable. (6) ^ An insurance on the body of a ship, except 


policy of insurance must be in writinjx, nccortiinj^ to uniform usag^e and prac- 
tice, and this is specially requirctf by the statute of 35 Geo. III., “and by most of the 
foreign ordinances.^ Printed forms of policies are imiversally in use. Duer on In- 
surance, vol. i. 60, 62, and 64, n. 3. There are said m be six essential pttrt.s to every 
policy: 1. The parties; 2. The premiums ; 3. The subject iiisuriMi; 4. The amount 
insured; .5. The risks; 6. The voyage or term of the risk; and by the statute of 35 
George 111. no duration of the term of any policy can he for a longer term tlian twelve 
months. Duer, vb. sup. 59, 101, 107, n. 3, 4. The application for insurance is usually 
made in wriiing. The policy need only be signed by the insurer, for the obligations 
on the part of the assured are conditions ineady on the performance of which his right 
to indemnity depends. The policy itself contains an acknowledgment of the premium. 
Id. 65. It is perfect and binding as soon as tlie terms arc agreed on, and tlie jK)licy 
signed by the designated officer, without actual delivery. Kofine v. Ins. Co. N. Amer- 
ica, 1 Wash. C. C. llep. 93.** Kven if tlie terms of the policy be agreed on in writing, 
equity will enforce the execution of the policy or payment, though a loss occurs in the 
mean time. Motteux v. The London Ass. Co. 1 Atk. 545. Perkins v. Wash. Ins. 
Co. 4 Coweq, 646. M’Culloch v. Eagle Ins. Co. 1 Pick. 278.* This last case allows 
a remedy in such case at law. Mead v. l)avi.son, 3 Adol. & Ellis, 303. 

{b) The owner may change the master of the vessel insured in hi.s discretion, with- 
out prejudice to the insurance, provided it be done in good faith, and a substitute of 
competent skill be provided. l*latt, J., Walden Firemen Ins. Company, 12 John- 
son, 138. It is immaterial whether the written words of a policy he in.serted in the 
body of the instrument, or written on its face, or in the margin. I)e Ilahn v. Hartley, 

I Term, 343. Bean v. Stupart, Doug. 11. Kenyon v. Berthon, Id. 12, n.^ But Mr. 

1 Salisbury v. Marine Ins. Co. 28 Mis, 553. 

* So held in this country, and that a verbal waiver of forfeiture is not valid. Cockerill 
V. Cincinnati Mut. Ins. Co. 16 Ohio R. 148. But a verbal waiver of forfeiture was held 
valid in Goit v. National Protection Ins. Co. 25 Barb. (N. Y.) 189. An agreement to insure 
may be by parol. F. B. Church v. Brooklyn F. Ins* Co. 18 Barb. 69. Commercial M. M. 
Ins. Co. V. Union Mat. Ins. Co. 19 How. U. S. 318. See Sandford v. Trust Fire Ins. Go. 

II Paige, 547. 

• See Ckim. Mat. Mar, Ins. Co. a. Union Mut. Ins. Co. tupra; R. H. Mat. Fire Ins. Co. v, 
:BoesSle, 1 Gray, 386 ; Llndauer v. Delaware Mut. S. lis. Co. 13 Aric. 461. 

4 A binding contract for insurance being proved, equity will enforce it, and will reform 
•ft policy, which is designed to exocutl, but does not cleR|[ly express, the previous agree- 
ment. Com. Mut. Mar, Ins. Co. v. Union Mut. Ins. Co. supra. Neville v. M. & M. Mttt. 
'Ins. Co. 19 Ohioj 452. Oliver v. Mut. C. M. Ins. Co. 2 Curtis, 277. Collett v. Morrison, 
Eng* L. & Lq. 171. 

<3 See Donville v.Sun Mnt. Ins. Co. 12 La. An. 259. 
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when varied by special agreement, sweeps in, by the compre- 
hensiveness of the expression, whatever is appurt^ant to the 
ship. This is the doctrine taught in all the continental writers 
on insurance, as well as in the English law. (a) An insurance 
on a ship means primd facie the legal interest in the vessel, and 
not the mere equitable interest; and if the policy be in- 
tended to cover the equitable interest only, that * interest 
ought to be disclosed to the insurer, (b) An insurance 
will be valid without naming the ship, as upon goods on boyd 
any ship or ships; and it becomes someftirnes a nice questidn as 
to the application of tljp loss, when there are two or more 
policies of that loose description on different parcels of goods, (c) 
So, it will be valid if made on account of A., or ofirwhum it may 
concern, {d) In England, the statute of 25 Geo. 111. c. 44, pro- 
hibits insurances in blank, as to the name of the insured ; and 
the name of the party in interest, or some agent in his behalf, 
must be inserted, and the policy cannot be applied to any prop- 
erty which does not belong to the party named, or in which he 
is not interested ; but the suit on the policy may be brought in 
the name of the principal or agent {e) The interest of the real 
owner may be averred and shown ; but if one partner insures in 


Ducr thinks, and justly, that a mcmoraiiduin on the hark of a policy, not referred to 
in the instrument, nor si&r,ic>d by the insurer, is a nullity. Ducr on liisurunee, vol. i. 
76. So a material alteration in a policy, without the consent of the insurer, though 
made in the margin or by interlineation, destroys it ; if the alteration he immaterial, 
it is otherwise. The crises to this point ure roilccUul in Duer on Insurance, vol. i. 
143, n. Had. p. 81. Insurances are to he liherally construed in favor of the assured, 
for that is most consonant to the intentions of tiie party. So an exception to the risks 
is to he con&trued strictly against tlie insurer, and for the same reason. Id. 161. 

(a) Kmerigon, tom. i. 423. Bouiay Taiy, tom. iii. 379. Pardessus, tom. iii. n. 758. 
Plantamour v. Staples, I Term liep, 611, note. 

{b) Ohl V. Eagle Ins. Company, 4 Mason's Kep. 390. 

(c) Kmerigon, tom. i. 173. Kewley u. Ryan, 2 H. Blacks. 343. Henchman a. 
Offley, Ibid. 345, note. 

(rf) Bouiay Paly, tom. iii. 528, 531, tom. iv. 28. 

(c) Cox 0 . Parry, f Term Rep. 464. It may he brought in the name of the party 
by whom or for iVhom the contracf was made. Bayley, J., in Sargent v. Morris, 3 
B. & Aid. 280, 281.1 


1 Protection Ins. Co. v. Wilson, 6 Ohio, (N. S.) 563. Duncan v. Sun Mut. Ins. Co. 12 
La. An. 486. 
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bis own name only, the policy will cover his undivided interest 
in the partlfcrship, and no more, (a) If the policy has the words, 
and whomsoever it may comerUy then it will cover , the whole 
partnership interest; (5) and Valin and Boulay Faty think it 
covers the whole, if the policy be generally on his goods, (c) 
On^uch a policy an action may be maintained by any one of 
the owners whose interest was intended to be insured by it. It 
will cover a person who has but a special interest, as by lien or 
otherwise, (d) Those general words, u*hom it may concern^ will 
only apply to the persoli having an interest in the subject in- 
sured, and who was in the contemplation of the contract, {e) ^ 
But a policy may be applied to cover the interest intended to be 
insured, though the owner of it was not known to ttie parties, 
provided the terms of the policy will permit it. (/) 

The form of the policy in England and the United States, 
contains the words lost or not lost; and if the subject insured 
be lost, or has arrived in safety when the contract is made, it is 
still valid, if made in ignorance of the event, and the 
*259 insurer must pay the loss, or not pay it, as the *case 
may be. (g*) This is laid down by the foreign jurists as 
a general principle of insurance, without reference to those 
words which are said to be peculiar to the -English policies; 
and, it is said, that without them the policy would be void, if 


(а) Valin’s Com. tom. ii. 34. 1 Emeri^on, 293, 294. Graves & Barnewall v. Bos- 
ton Marine Ins. Company, 2 Craneb’s Hep. 419. Dumus v. Jones, 4 Mass. Hep. 647. 
Turner ». Burrows, 5 Wendell’s Uep. 541. 

(б) Iiawreiiec v. Sebor, 2 CaincsV Hep. 203. 

{c) Valin, tom. ii.34. Boulay Puty, tom. iii. 386. 

(«/) Catlett 0 , Tbe Pacifie Ins. Company, I Weiidell’s Kep. 561. S. C. 4 Ibid. 75. 
(e) Newsun v. Douglass, 7 Harris & Johnson’s Kep. 417. Bauduy v. Union Ins. 
Company, 2 Wash. Cir. Kep. 391. Dc Holie Pennsylvania Ins. Company, 4 
' Wharton, 68. The insured must have an interest in the property when the insurance 
was made, and at the time of the loss, llaneox v. Fishing Ins. Company, 3 Sumnori 
142. 

(/) Buck V. Chesapeake Ins. Company, 1 Peters’s ,S. C. RejI. 151. 
i(^) A policy with those words will cover the lost’ if the interest was not acquired 
until after the loss. Sutherland v.^’rutt, IL Meeson & Welsby, 296. 


1 Steele V. Ins. Co. 17 Penn. 290. Haynes v, Rowe, 40 Me. 181. Augusta Ins., and 
Banking Co. of Georgia v. Abbott, Md. 848. 
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the subject was lost when the insurance was made, (a) There 
is no English adjudication to that effect ; and thef point may 
well be doubted, inasmuch as all the continental authorities 
hold such insurances to be valid, if made in ignorance of the 
existing loss. (6) ^ 

A policy on a voyage from abroad may be good, though it 
omits to name the ship, or master, or port of discharge, or con- 
signee, or to specify and designate the nature or species of the 
cargo, for all these may be unknown to the insured when Jhe 
applies for the insurance, (c) The polfcy, in such a case,^ill 
be good to the amount insured, if effects be laden in any ship, 
to any port, and to any consignee. The text-writers, however, 
require cargo of the same form and species, and the policy will 
not cover the same thing under a new modification, if the essen- 
tial character of the article has changed ; as a policy on cargo 
of wheat will not cover a cargo of flour, (d) A policy on cargo 


(a) 5 Burr. Uep. 2803, 2804, Park on Insurance, 31, 

(h) Hota Gcnuus Dccisio, 42, n. 8. Uoccus, dc Ass. n. 51. Kmcri^on, torn, ii. 121. 
Iliig^les V, Gen. Jnt. Ins. Coinpipiv, 4 Mason’s Rep. 74. Kohne v, Jns. (’’ompany of 
North America, f Wash? Cir. Rcy. 93. In Hatiimond v. Allen, 2 Sumner, 397, Mr< 
Justice Story thinks that the policy would be hitiditi^, tliou^^h the ship was lost at the 
time, anti though the policy had not the words /osf or not lost^ if the parties acted in 
mutual ignorance of tiint event. 

(c) Le Guidon, e. 12, art. 2. Ord. de la Mar. tit. des Assurances, art. 4. Code de 
Commerce, an. 337. Boulay Paty, Coiirs dc Droit Com. torn. iii. 411, 412. 

(d) Boulay Paty, tom. iii. 388, 389. See infra, p. 310. 


* It is said, in Arnould on the Law of Marine Insurance, that this clause is not strictly 
necessary, ns there can be no reason why a previous loss should prejudice the insurance, 
if bot:h the assured nnd the underwriters were equully ignorant of tlie loss at the time. 
1 Arnould Ins. 26 Api* edit. And it was so hold in the casp of afire insurance where there 
was no clause equivalent to “ lost or not lost.’* Hallock v. Ins. Co. 2 Butch. (N. J.) 268. 

Since the publication of the lasj edition of the Commentaries, .a treatise on insurance, 
with the above-mehtioned title, has been published in Knglnnd, by Joseph Arnould, Esq. 
barrister at law. This work has been published in this country with very valuable notes, 
by J. C. Perkins, Esq.s* 

It is to be wished that this admiraWe work had met the eye of the commentator hhnself 
Its perspicuous style, orderly method, fulness of learning and clearness of reasoning, 
entitle it to a high place among ^the works on insurtnee, mentioned at the close of this 
lecture. 

The American lawyer is gratified to find, what is not often seen in English treatises, a 
generous and abundant reference to Amerioan decisions and writings on a subject common 
to all commercial nations. 



858 OF PERSONAL PROPERTY. [.PART Y. 

or goods, generally will not cover goods stowed on deck, nor 
live, stock, unless there be some local mercantile usage to give 
extension to the terms, (a) And a policy may be on bills of 
exchange, if they truly exist. (/>) If bottomry, or respondentia 
interest, be insured by the lender, it has been required to be 
insured eo nomint*^ and not under the general description of 
goods, (c) But this rule was originally adopted on the ground 
of mercantile usage; and where the usage was shown 
*^0 to be different, such an interest was allowed *to be 
^ covered by a po4-icy„on goods.^(rf) If any of the terms 
used in a policy, or representation made to the insurer, have, by 
the known usago of trade, and the practice, as between the 
insurers and the insured, acquired an appropriate or commercial 
sense, they are to be construed according to that sense. All 
mercantile contracts, if dubious, or made with reference to 
usage, may be explained by parol evidence of the usage, (e) ^ 
But the rule is checked by this limitation, that the usage, to be 
admissible, must be consistent with the principles of law, and 
not go to defeat the essential provisions of the contract. (/) If 


(а) Lenox v. United Ins. Company, .‘J Johns. Ca*.. 178. Allepjre v. Maryland Ins. 
Company, 2 Gill & Johnson, 186. WoUott v. Eaple Ins. Company, 4 I*i< k. 429. 
Smith u. Mi.ss. Mar. and-Fire In.s. Company, II Loiii.siana Hep. 142. Tanrifon Cop- 
per Company v. Merchants’ Ins. Company, 22 Pick. K. 108. A genenil policy on 
freight will only cover freight earned by carrying noods under deck. Adams v. War- 
ren Ins. Company, Ibid. 168. 

(б) Palmer n Pratt, 2 Bing. 185. Gold and silver have been considered hy the 
text-writers to be covered by a ])olicy on goods, wares, and nicrcbandiae. Marshall 
on Ins. 827. Hughes on Ins. 128. Phillips on Ins. 66. And current hank-hills have 
been adjudged' to he covered under the generic name of property. Whiton v. Old 
Colony Ins. Co. 2 Metcalfs 11. 1. 

(c) Glover v. Black, 3 Burr. 1394. Bohertsoii v. United -Ins. Company, 2 Johns. 
Cas. 250. Kenny v. Cltirk.soin, 1 Johns. Rep. 385. 

(d) Gregory a. Cliristic, 1 Condy's Marshall on InFurnnee, 118. 

(e) Coit V. Com. Ins. Company, 7 Johns. Kcp. 885. Allegre?».t^ Maryland Ins. 

Company, 6 Harr. & Johns. 408. Robertson v. Clarke, 1 Bing. 445. Renner v. 
Bank of Columbia, 9 Wheat. 591. Coliimhiumlns. Company^. Catlett, 12 Ibid. 383. 
Ilancox V. Fishing Ins. Company, 3 Sumner, 142, ^ 

(/) Palmer y. Blackburn, 1 Bing. 61. Bryant a. Com. Ins. Company, 6 Pick. 131, 


1 Mobile Mut. Ins. Co. v.r McMillan, 27 Ala. 77. Grant v. Lexington Ins. Co. 5 Port. 
(Ind.) 23. For a case in which evidence of usage was not allowed, see Mercantile Ins. Co. 
V. State Ins. Co. of Pennsylvania, 26 Barb. (N. Y.) 319. 
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part of the policy should be written and part printed, and there 
should arise a reasonable doubt upon the meaning of the con- 


Rankin v. American Ins. Company, 1 IlaH’s N.*Y. Rep. 619. No particular usage 
or custom can be admitted to alter or impair a clear and express written contract of 
the parties. The evidence of usage can only be admitted when the intenti/fn of 
the parties is indeterminate, and the language of the contract may admit of various 
senses. Schooner Rceside, 2 Sumner’s Rep. ,567. Mr. Justice Story, in that case, 
and in Donnell v. Cohiinh. Ins. Company, 2 Sumner, 377, thought that usages among 
merchants ought to he very sparjngly adopted as rules of law, as they are 
founded in mere mistake, and in a want of comprehensive views of the full bearing 
of principles. So Lord Denman observed, in Trueman v. Lodcr, 11 Adol. & Ellis, 
589, that the cases on the custi.m of trade go no further than to perinit the explana- 
tion of words used in a sense different from their ordinary meaning, or the addition 
of known terms not inconsistent with the written cotitract ; and the court in that case 
leaned strongly against the appeal to custom to explain or vary written contracts. 
The general rule on this subject of the admission of parol evidence to explain, by 
custom and usage, (he meaning of the parties, is, that if the words used in the con- 
tract he technical, or local, or (jeucric, or indejiuite, or cqnicocnJ, on the face of the instru- 
ment, or are made so by proof of extrinsic circumstances, parol evidence is admissi- 
ble to explain by usage their meaning in tlie givyn case. If there he no such ingredi- 
ent of uncertainty, then tfie evidetice is not adrnissihic. This seems to he the result of 
the deeisio^us on the subject. Yates r. l*ym, 6 Taunton’s 11. 446. Blackett r. The 
Royal lixi hangc Ass. Co. 2 Cromp. ^ Jervis’s R. 244. Fowler v. The ./Etna Ins. 
Co 7 Wend. 270, Dow^u. Whctteii, 8 Wend. 160. Astor v. The Union Ins. Co. 7 
Cowen, 202. Coit v. The Comm? Ins. Co. 7 Julin.son’s K. 385. * A particular word^ 
says the Court of Exchequer, in Malian v. May, 13 Mccson & Welshy, 511, maybe 
shown by parol evidence, to have a different tneaning in some particular place, trade, 
or business, from its proper and ordinary acceptation. Mr. Duer contends, from a 
* critical examination of the cases, that usage may control or supersede construetion or 
rule of law if the usage he general, uniform, notonons, reasonable^ and consistent with the 
terms of the policy, and to a certain extent with the rules of law. A valid usage is 
part of the contract. Duer on Insurance, vol i. 255-282, and the Proofs and Illus- 
trations, pp. 283-311. The doqtrine for which Mr. Duer contends, is illustrated and 
enforced with admirable analysis of the authorities, and with surpassing ability and 
force. Mr. Justice Story even slates it as a general rule, that a contract is understood 
to contain the customary clauses, although they ore not expressed, according to the 
known maxim — In contractibua^tacite veniuni ea, (fua< sunt moris el consuetudinis,. Story 
on Bills, 161. In Wallace v. Bradshaw, 6 Dana’s Ken. Rep. 385, it was held, that a 
commission-merchant, receiving goods on general consignment from a distant owner, 
and making advances therefor, might, for his own interest and safety, be authorized, 
]by the usage of the place, in certain circumstances, at his discretion, and for the bene- 
fit of himself and the consignor, Ic^ship the goods to a more advantageous market, or one 
deemed so, especially if a sale at the place would not indemnify him for his advances; 
and that if such was the knowr^custom of the place, (New Orleans,) it would berea- 


1 Child V. Sun M, Ins. Co. 8 Snndf. S. C. R. 26. See Afut. Safety* Ins. Co. r. Hone, 
2 Comst. 285. Swamscot Mach. Co. v. Partridge, 6 Fost. 869. 
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tract, the greater effect is to be attributed to the written words ; 
they are the immediate language selected by the parties, and the 
printed words contain the formula adapted to that and all other 
cases upon similar subjects, (a) ^ 

The ancient laws of Insurance required the insured to bear 
the' risk himself, of one tenth of his interest in the voyage. 
This was to stimulate him by a sense of his own interest, to 
watch more vigilantly for the preservation of the cargo. The 
Dutch ordinances of Antwerp, Middleburg, and Amsterdam, 
and the Le Guidon, hid such provisions, (b) * But these pro- 
visions have been omitted in all the modern codes, as being 
odious and useless, and the merchant can have his interest in- 
sured to the entire extent of it. 

Policies are generally effected through the agency of brokers ; 
and the insurance broker keeps running accounts with both 
parties, and becomes the mutual agent of both the underwriter 
and the insured.*-* His receipt of the premium places him in 
the relation of debtor to ^the one party, and creditor to the 
other. The general rule is, that the broker is the debtor of the 
underwriter for the premiums, and the underwriter the debtor 
of the assured for the loss. The receipt of the premium in the 
policy is conclusive evidence of payment, and binds the insurer, 
unless there be fraud on the part of the insured, (c) ^ If the 


sonable to sustain tlie authority. Mr. Ducr, in his Treatise on Insurance, vol. i. lec- 
tures 2(’ and 3d, pp. 158-312, gives a lucid and full collection and illustration of the 
rules of interpretation of policies of insurance under the admission and control of 
parol evidence and mercantile usage j and to which 1 refer, as well as to the very able 
and complete title on tlic admissibility of parol evidence to affect written contracts, in 
Professor Greenleaf's Treatise on the Law of Evidence, yol. i. 329-374. In Finney 
V, Bedford Com. Ins. <^o. 8 Metcalf, 348, it is beld, that the rfile excluding parol evi- 
dence to contradict or vary a written agreement, apples as well to policies of insur- 
ance as to other agreements. 

(a) Lord Elleiiborough, 4 East, 136. Coster v. Phoenix Ins. Company, 2 Wash. 
C. C. 51. 

(5) 2 Magens, 26, 68. Le Guidon, c. 2, art. 11. 

(c) Dalzell v. Mair, I Campb. Hep. 532, Foy v. Bell, 3 TaAnt. Rep. 493. 

1 Bryant v. Poughkeepsie In.s. Co. 21 Barb. 154. Moor^ v. Perjietual Ins. Co. 16 Mis, 98. 
Cushman v. N. VV. Ins. Co. 34 Me. 487. 

2 So an insurance brf:)ker may In certain cases maintain in bis own name an action for 
the use of the owners. Protection Ins, Co. ». Wilson, 6 Ohio, (N. S.) 563. 

« Anderson v. Tiiornton, 20 Eng. L. & Eq. 339. 
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agent effects an insurance for his principal without his knowl- 
edge or authority, and the principal afterwards adopts 
the act, thg insurer is bound, and cannot * object to the *261 
want of authority, [a) But if A. insures the property of 
B. without authority, (and the master of a vessel, merely as 
master or a part-owner, as such, has no such authority,) and 
without any adoption of the act by B., the contract is not bind- 
ing. (6) A merchant who has efiects of his foreign correspond- 
ent in hand, or who is in the habit of Insuring for *hirn^.4s 
bound to comply with an order to insure, and the order may 
be implied irt some cases from the previous course of dealing 
between the parties. If the agent neglects or imperfectly exe- 
cutes the order, he is answerable as if he himself was the in- 
surer, and is entitled to the premium. (/;) 

If the subject-matter of the policy be assigned before loss, 
the policy may also be assigned, so as to give a ri^ht of action 
to a trustee for the assignee. But if there be no statute provis- 
ion, (as there is in Pennsylvania,) {d) the assignee in a case of 
assignment in trust, must sue in the name of the assignor, who 
will not be permitted to defeat or prejudice the right of action 
of the assignee. The deejaration, in such a suit, may contain 
the averment that the plaintifi’ sues as mere trustee, and that 
the whole interest is in others, (e) 


((f ) Bridge v. Niagara Insurance Company of New York, I Hairs N. Y. Rep. 247. 

(6) Bell r. Humphries, 2 Siurkic, 345. French v. Backhouse, 5 Burr. 2727. Fos- 
ter V. United States Ins. Company, 1 1 Pick. S,5. 

(c) Buller, J., in Wallace v. Tellfair, 2 Term Rep. 188, note, and in Smith v, Las- 
colles, 2 Term Rep. 188. De Tastett v. CrousilUvt, 2 Wash. Cir. Rep. 132. Morris 
V, Summerl, Ibid. 203. A commission merchant is not bound to insure, for the benefit 
of his principal, goods consigned to him for sale, without some express or implied 
directions to that effect; though he has such an interest in the goods that he may 
insure them to their full value in his own name. Brisbau v, Boyd, 4 Paige, 17. 

(d) I Binney^s Rep. 429. 

(e) Condy’s Marshall on Insurance, 800, 803, 805. 1 Phillips on Insurance, 11. 
Carter v. XJnited Ins. Company, 1 Johns. Ch. Rep. 463. Wakefield v, Martin, 3 
Mass. Rep. 558. Boll v, Smith, 5 Harn. & Cress. Rep. 188. Ashhurst, J., in Dela- 
ney V. St.odd«rt, 1 Term Rep. 26. Craig v. The United States Ins. Company, 1 
Peters's Cir. Rep. 410. A clanfe in a policy that it shall be void if assigned without 
the consent in writing, of the insurer, is taken strictly, and means an effectual transfer 
or pledge of the particular policy. In Massachusetts, it has been decided, that if 
there be an absolute transfer of the subject iosured before loss, the contract of insur- 

VOL. lU. 31 
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' 262 * (3.) Of insurable interests. 

The assured must have a lawful interest subsisting at 
the time of the loss in the subject insured, to entitle him to re- 
cover upon his policy. That interest may be absolute or con- 
tingent, legal or equitable. It may exist in him not only as 
absolute owner, but also in the character of mortgagor or mort- 
gagee, borrower, or lender, consignee, factor, or agent, and may 
arise from profits, freight, or commissions, or other lawful busi- 
nds|^,^ *The subject will be better illustrated by considering it 
with its qualifications unde?r the following heads, viz : 1. Illicit 
trade, 2. Contraband of war, 3. Seameri^s wa^es\ 4. Freight^ 
profits^ and commissions. 5, Open and valued policies, 6. Wager 
policies, I shall treat of each of them in their order. 

(1.) Of illicit trade. 

The proper subject of insurance is lawful property engaged 
in a lawful trade; and if the voyage, as originally insured, 
be lawful, a subsequent illegality does not affect it, if the loss 
be not tainted with such illegality. We have seem that the 
property of enemies, and a trade carried on with enemies, do 
not come within this definition. So, an insurance on a voyage, 
undertaken in violation of a blockade, or of an embargo, or of 
the provisions of a treaty, is illegal, whether the policy be on 


anoc is avoided, for the assured cannot sue, as he has not suffered any loss, and the 
assignee cannot sue, for he is no party to tlie contract. But if the assignment be in 
the nature of a mortgage, or in trust, the insured may nevertheless sue and recover to 
the extent of his residuary interest. Carroll w. The Boston Marine Ins. Company, 8 
Mass. Rep. 51.5. Lazarus v. Commonwealth In.s. Company, 5 Piek. 76. In Dela- 
ney V. Stoddard, 1 Term, 22, Ashhurst, J., said that a policy might be assigned in 
equity ; and that in the K. B. an action would be permitted to he brought by trustees. 
So also in Powles v. Innes, 11 Mceson & Welsbv, 10, Parke, B., observed, that par- 
ties might sue as trustees for the purchaser. It would seem from the cases, that an 
assignment of a polii-y is only available when transferred in trust. Heath v. American 
Ins. Company, N. Y. Superior Court, May, 1841. See also .371, 375, as to the 
assignment of policies against fire. The principle seems to be 'the same in both cases, 
that if the interest insured he assigned before los^ without the consent of the insurer, 
(and then it becomes a new contract,) the policy ceases. 


1 A testator bequeathed certain chattels, insured them, and embarked with them in a 
ship. He and the chattels were lost. Held, that the legatee bad not an insurable interest. 
Durrant V. Friend, 11 Kiig. L.-& Kq. 2. 
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the ship, freight, or goods, embarked in the illegal traffic, (a) 
Any illegality in the commencement of an entire voyage, will 
render the ;whole illegal, and destroy the policy intended for its 
protection. (6) 

It is a clear, settled, and universal principle, that an insurance 
on property, intended to be imported or exported, contrary to 
the law of||he place where the policy is made, or sought to be 
enforced, is void. The illegality of the voyage in all cases 
avoids the policy, and the voyage is always illegal when the 
goods or trade are prohibited, or the ffiodle of its proseciifioh 
violates the provisions of a statute, {c) No court, consistently 
with its duty, can lend its aid to carry into execution a contract 
which involves a violation of the laws the court is bound to 
administer, (d) 

* Jt has been a question of great discussion, whether a *263 
trade prohibited by one country, might be made the sub- 
ject of li^wful insurance, to be protected and enforced in the 
courts of another in which the prohibition does not exist. This 
question involves^prineiplcs in politics and morals of momentous 
importance, and yet the jurists of England and France have 
differed widely in opinioi^ upon it. Valin and Emerigon con- 
sider the insurance of goods, employed in a foreign smuggling 

(a) The Hurtige ITmt', 3 Rob. Adni. Rep. 324. Delniaila v. Mottenx, 1 Term, 
85, n. Parke on Insurance, 311, Harrait v. Wise, 9 B. & P. 712. Medeiros v. Hill, 

8 Binj;. 231. Sir W. Scott, in The Eenrom, 2 Rob. Adin. Rep. 6. Hughes on the 
Law of Iwauranee, 70. 

(&) Wilson V. Marryatt, 8 Term Hep. 31. Bird v. Appleton, Ibid. 562. But the 
transportation of prohiiuted goods ought nut and does not affect a distinct policy upon 
the lawful goods in the same voyage, of a distinct owner. The Jonge Clara, I Kd. 
Adm. 371. Picschell v. Allnutt, 4 Taunt. 792. 

(c) Ouer on Insurance, vol. i. See Proofs and Illustrations, 380-387. 

(rf) Johnston v. Sutton, Doug. Rep. 254. The United States v. The Paul Shear- 
man, 1 Peters’s C. C. Rep. 98. 1 Phillips on Insurance, 35. 1 Emerigon, 210, c. 8, 

sec. 5. And see his opinion in a note to 2 Valin, 130, in which he refers to Straccha 
de Assccur. Glossa, 5, n. 2, 3, where we have the establishment of the above doc-, 
trine, that the insurance of prohibited goods is null and void, founded on the sound 
principle, that m mercihm illirjiis no^ sit covimercium. The same principle is in Roccus, 
de Assecur. n. 21 , and he copied it almost verbatim from Santerna, de Assccur. et 
Spons. Merc, part 4, n. 17. A*policy on goods shipped in breach of municipal laws, 
affects not only the policy upon the goods themselves, hut also those upon the ship 
and rmight, for a voluntary reception of the goods on board is a violation of law. 
Gray v. Sims, 3 Wash. C. C. R. 276. 
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• or contraband trade, to be valid, provided the insurer was duly 
informed, when he entered into the contract, of the nature of 
the trade. The French admiralty of Marseilles, in, 1758, sus- 
tained and enforced a contract of insurance in favor of a French 
merchant who attempted to export silks from Spain, contrary 
to the law of that country, and whose vessel was, in conse- 
quence thereof, seized, and the cargo confiscated. ^Emerigon 
justified the decision in France, under the broad terms of the 
policy, which assumes the aversio periculi^ and by the usage of 
theVommercial nations, who permit their subjects to carry on, 
at their own risk, a smuggling trade, contrary to* the revenue 
laws of other countries, (a) Valin concurs in the opinion with 
Emerigon ; (b) but their conclusions were met and opposed by 
the manly sense and stern moral principles of Pothier, who 
denied that it was permitted to Frenchmen to carry on, in a 
foreign country, a contraband trade prohibited by the laws of 
the foreign country, (c) They who engage in foreign gornmerce 
are bound by the law of nature and nations, to act in obedience 
to the laws of the country in which they transact business. 

Every sovereign possesses a rightful and supreme juris- 
*264 diction within his *own territory. Jle has a right to 
regulate the commerce of his subjects in his discretion ; 
•and so far as foreigners interfere with that commerce within his 
dominion, they are equally bound with natives to obey the laws 
which regulate it. If Frenchmen, trading in Spain, were not 
bound by the Spanish laws, the subjects of Spain are bound 
by them, and it is immoral for foreigners to seduce Spaniards 
into an illicit trade. In every view, according to Pothier, 
the commerce was illicit, and contrary to good faith, and the 
insurance of it was equally inadmissible, and created no valid 
obligation. 

Emerigon, who was enlightened, as he admits, in the whole 
course of his work, by the luminous mind of Pothier, as the 
latter was by Valin, bows to the irresistible energy of the prin- 
ciples of Pothier, and concedes, that^the insurance of a foreign 


(a) I Emerigon, 210-215. 2 Valin, 128, note. 
{b) Com. dc Assur. tom. ii. 127. 

(c) Traitd dc8 Ass. n. 58. 
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smuggling or contraband trade, is rather tolerated than justified, 
and allowed only because other nations have indulged in the 
same vicious practice, (a) 

*In England, the law of insurance is the same as it *266 
is in France. A policy, unlawful by the law of the land 
where it is made, is void everywhere ; but an insurance xypon 
a smuggling voyage, prohibited only by the law of the foreign 
country where the ship has traded, or intends to trade, is 
good and valid, on the principle, which has been adopted from 
a motive of supposed policy, that.on^ country does not/take 
notice of the revenue laws of another, nor hold itself bound 
to repudiate commercial transactions which violate them. If 
the underwriter, therefore, with full knowledge that he was 
covering a foreign smuggling trade, makes the insurance, it is 
held to be a fair contract between the parties, and he is bound 
by it. (ft) The decisions of Lord Mansfield on this subject, 
must be considered as laying down an exceedingly lax morality, 
particularly in the case of FLanche v. Fletcher^ where an insur- 
ance upon a voyage in which it was intended to defraud the 
revenue of a foreign state, was held not to be illegal, though 
fictitious papers Ayere fabricated for the purpose of facilitating 
the fraud. Lord Hardwickc had advanced similar doctrines in 
Boucher v. Lawson, {c) when he declared, that the unlawful- 
ness, by the Portuguese laws, of exporting gold from Portugal, 
made no difference in the action at London, for in England it 
was a lawful trade. The statute of 1 9 Geo. II. c. 37, was made 
even with a view to favor the smuggling of bullion from the 
Spanish and Portuguese colonies. Lord Kenyon, in the case 


(a) It is admitted that such an insurance is not binding, if the underwriter was not 
informed of the prohibited trade. He must know that he was insuring a contraband 
or smuggling trade. Roccus, de Ass. ii. 21, says, that such an insurance is not bind- 
ing ignorante assecuratore ; and Santema, de Asseenrat, part 4, n. 17, whom Hocetis 
cites, uses the same frords. lloccus copied from him ; and yet those qualiiying ex- 
pressions, and which are so material to the question, do not appear in Mr. IngcrsoH’s 
translation of Boccus. 1 mention this without the least intended disparagement of 
that very jttscful translation, the general accuracy of which is undoubted. 

(ff) Flhtiche if. Fletcher, Doug. Rep, 251. Lever v. Fletcher, Hil. Vac. 1780, cited 
Purke on Insurance, 813, 6th edition.' 

(c) Cases Temp. Hard. 89. 

81 * 
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of Waymell v, Reed^ {a) seemed to have felt the pressure of the 
unsound and immoral principle involved in the doctrine of the 
English courts, for he ^iurposely waived the inquiry, whether or 
not it be immoral for a native of one country to enter into a 
^contract with the subject of another, to assist the latter 
*26ip in defrauding the revenue *laws of his country. The 
English writers on insurance have not concurred entirely 
in opinion on the question ; for while Miller, in his Essay on 
The Elements of Insurance, approves of the English rule, and 
Mr.Vustice Parke adrafcs it without any complaint, there are 
other writers, equally intelligent, who most pointedly condemn 
the doctrine, {b) ^ 

In this country, we have followed the English rule, as declared 
by Lord Mansfield, to the full extent ; and the underwriter is 
liable for losses in consequence of violations of the trade laws of 
foreign states, provided he was apprised of the intention, on the 
part of the insured, to violate such laws, either by the terms of 
the policy, or the standing regulations of the place to which the 
vessel is insured, or the known usages of the trade. But it is 
well unclerstood and settled, that the underwriter is not liable 
for atiy loss arising from foreign illicit trade^ unless he under- 
wrote with full knowledge, that such a trade was the object of 
the voyage. An insurance to a port does not include the risk 
of going into the port in violation of law, unless the peril of 
illicit entry at the port be also within the provision or contem- 
plation of the policy. All the authorities, foreign and domestic, 
recognize this doctrine. If the trade be known by the under- 
writer to be illicit, and he makes no exception of the risk of 
illicit trade, it will be presumed he intended to assume it. The 
implication would be very fair and just, and would supply the 
place of more direct proof, (c) It is certainly 'matter of sur- 


(а) 5 Term Rep. 599. 

(б) Miller on Insurance, 25. Parke on Insurance, 313. CoUdy’s Marshall on Ifi- 
surance, vol. i. 60. Chitty on Commercial Law, iFol. i. 82, 84, • 

(c) Valin, tom. ii. 127. Planche a. Fletcher, Doug. Rep. 251. Roccus, de Ass. 


1 In 1 Arnould’s Ins. 706-708, this able author discusses the subject, and supports the 
(legality as well as morality of such contracts. 
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prise and regret, that in such countries as France, England, and 
the United States, distinguished for a correct and enlightened 
administration of justice, smuggling voyages, made on purpose 
to elude the laws, and seduce the subjects of foreign 
states, should be * countenanced, *and even encouraged *267 , 
by the courts of justice. The principle does no credit to 
the commercial jurisprudence of the age. (a) 

(2.) Of contraband of war. 

The insurance by a neutral of .goMs usually denominated 
contraband of war, is a valid contract, for it is not deemed un- 
lawful for a neutral to be engaged in a contraband trade. It is 
a commercial adventure which no neutral nation Is bound to 
prohibit, and which only exposes the persons engaged in it to 
the penalty of confiscation. But, on the other hand, all articles 
contraband of war are subject to seizure in tramilu^ by the bel- 
ligerent cruisers, and so far it is a case of imperfect right. (6) 
Mr. Phillips, in his Treatise on the Law of Insurance, intimates, 
that the trading in articles contraband of war is illegal by the 
law of nations, which forms part of the municipal law of every 
state ; and that Jhe property cannot, therefore, be the lawful 
subject of insurance, even in a neutral state, (c*) But though it 
may be difficult to answer this reasoning, it is certain that the 


note 21. Gardiner i>. Smith, 1 Johns. Cas. 141. Richardson v. Maine Ins. Com- 
pany, 6 Mass. Rep. 102, Parker v, Jones, 13 Ihid. 173. Andrews v, Essex Fire and 
Marine Ins. Company, 3 Mason’s Rep. 18, 20. Archibald v, M. Ins. Company, 3 
Pick. Rep. 70. It has been usual in American policies, for the assured to warrant 
** free from damage or loss in consequence of seizure, or detention of the property for, 
or on aeconnt of, any illicit or prohibited trade.” But notwithstanding the w'nrranty, 
the insurer is liable for loss by seizure and confiscation for an illicit traffic Itarratrously 
carried on by the master and crew at a foreign port, without the knowledge or privity 
of the owner. Sucklcy v. Delafield, 2 Caines’s Rep. 222. Dunham & Co. v. Amer- 
ican Ins. Cbmpany, 2 Hall's N. Y. Rep. 422. 

(fl) In the case of La Jeiiiio Eugenie, 2 Mason’s Rep. 459, 460, a case that pleads 
the cause of hnmanify with admirable eloquence, the rule supporting smuggling voy- 
ages is admitted, but pretty plaint condemned. 

(6) See vol. i. 142, and the authorities there cited; and in addition thereto, sec 
Seton &Co, v. Low, 1 Johnsf Cas. 1. Barker v. Blakes, 9 East’s Rep. 283. Pond 
V. Smith, 4 (!onn. Rep. 297. Juhol v. Rhinelander, 2 Johns. Cas. 120, and affirmed 
on error, Ibid. 487. 

(c) Phillips on Insurance, vol. i. 101, 429, 2d edit. 
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established doctrine is not so rigorous. Vattel (a) admits, that 
it is not an act in itself unlawful /)r hostile, for a neutral to 
carry on a contraband trade ; and if the neutral right to carry, 
and the belligerent right to seize and confiscate, clash with, and 
reciprocally injure eaoh other, it is a collisioil of rights, which 
w happens every day in war, and flows from the effect of 
*268 an inevitable * necessity. The chief justice of Massa- 
chusetts, in Richardson v. Muine Insurance Company^ {b) 
examined this subject with very accurate discrimination, and he 
considered that illicit voyages may be ranked in*several classes: 
(1.) When the sovereign of the country to which the ship -be- 
longed, interdicted trade with a foreign country or port; and in 
that case, the voyage, for the purpose of trade, would be illicit, 
and all insurances thereon void. (2.) Where the trade in ques- 
tion is prohibited by the trade laws of a foreign state ; and in 
that case, the voyage, in such a trade,* may be the subject of in- 
surance in any state in which the trade is not prohibited, for the 
municipal laws of one jurisdiction have no force in another. 
(3.) When neutrals transport to belligerents goods contraband 
of war. . The law of nations does not go to the extent of ren- 
dering the neutral shipper of goods contra,band of war an 
offender against his own sovereign. While the neutral is en- 
gaged in such a trade, he is withdrawn from the protection of 
his sovereign, and his goods are liable to seizure and condem- 
nation by the powers at war. To this penalty the neutral must 
submit, for the capture was lawful. The neutral may lawfully 
transport contraband goods, subject to the qualification of be- 
ing rightfully liable to seizure by a belligerent power ; but he is 
never punished by his own sovereign for his contraband ship- 
ments. In like manner the neutral may lawfully carry enemy’s 
property, and the belligerent may lawfully interrupt him and 
seize it. An insurance, then, by neutrals, in a neutral country, 
is valid, whether it relates to an interloping trade in a foreign 
port, illicit lege loci^ or to a trade in transporting contraband 
goods, which is illicit jure bellL But to render the insurance 
in either case valid, the nature of the trade and of the goods 


(a) B. 3, c. 7, sec. 111. 

(b) 6 Mass. Hep. 102. 
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should be disclosed to the insurer, or there should be 
just ground, * &om the qjpcumstances of the trade or 269 
otherwise, to presume that he was duly informed of the 
facts. (aY 

(3.) Of seamen^s wages. 

The commercial ordinances have generally prohibited the in- 
surance of seamen’s wages, and the expediency of the prohibi- 
tion arises from the consideration, that if the title to wages did 
not depend upon the earning of frci'glA by the perform an^je of 
the- voyage, eeamen would want one great stimulus to exertion 
in times of difficulty and disaster. Though there be no statute 
ordinance on the subject in the English law, yet it is every- 
where assumed as a settled principle in the marine law of 


(fl) Parsons, Ch. J., in Hicliardson v, Maine Ins. Co. supra. In New York, it has 
been held, that the underwriter is presumed to assume the risk of contraband of war, 
without a previous disclosure of the nature of the cur^o; and on the ground of that 
presumption the contraband cargo need not be disclosed. Seton v. Low, 1 Johns Cas. 
1. Juhcl V. Uhinelandcr, 2 Ibid. 120, 487. These eases were decided as early as 
1799 j but the principle does not appear to he sound, and the authority of the eases 
may now be considercd*as overruled. Ilight and duty are correlative. As Sir Wm. 
Scott observed, tliore are no conflicting rights between nations at peace. If trade in 
contraband is unla^ul by the laws of war, the neutral violates his duty if he engages 
in it, and the. belligerent exercises a lawful right when he seizes and confiscates the 
articles. An insura’irn of a voyage laden with contraband articles is insurance on an 
illegal voyage. Mr. Duer, in his Treatise on Insurance, vol. I. lect. 8, §§ 23-5, ex- 
poses the error of Vattel, and of the American decisions referred to in the text, with 
conclusive force. But though the better opinion on sound doctrine be, that such a 
trade is unlawful for a neutraj, yet it is the prevalent rule in continental Europe, that 
an insurance in a neutral country on articles contraband of war and destined to a 
belligerent power, is permitted, and seems to be on exception lo the general principle, 
that an insurance in a neutral country on a trade prohibited by the law of nations, is 
illegal and void. Tliis point remains, however, to be settled in the jurisprudence of 
England and of the United States, though it has received the sanction of the courts of 
law in New York and Massachusetts, already alluded to. See Duer on Insurance, 
Tol. i. Icct. 8, ^ 27, et seq. 


1 Where a policy of insurance on a ship provided, that the insurers would not bo liable 
for loss arising on seizure for trading in illicit articles or contraband of war, but that the 
jiidgnient of a foreign colonial •court on these facts should not bo final, it was held that the 
judgment of the colonial court would he primA facie evidence, and that the iiisnrtince was 
forfeited by an aUenpt to trade in the articles proscribed. Decrow v. Waldo Mutual Ins. 
Co. 48 Maine, 460. 
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England, that seamen’s wages are not insurable, (a) But the 
goods that seamen purchase abros^jj^ with their wages, do not 
fall within the reason, nor do wages already earned and due; 
and yet if a seaman, at an intermediate port, by a refusal to 
proceed, coerces the master to have his wages already earned 
insupod, such a policy has been held void in the , French 
courts, (b) 

(4.) Of freight^ profits^ and commissions. 

In durance and Spain, freight not earned cannot be insured, 
and for the same reason that seamen’s wages are not insurable.^ 
Several of the commercial tribunals wished, however, to adopt 
the practice of the English, and give a greater extension to the 
liberty of insurance. To this it was answered, that risk 
* 270 was of the essence of the contract, and that there * could 
be no real loss of that which is a nonentity, and had no 
certain existence, as future contingent freight and profits. (6*) 
By leaving the freight to be earned uncovered, the master has 
stronger, inducements to be vigilant in the preservation of the 
ship and .cargo. This is the reason assigned by Cleirac ; but 
Emerigon says, the true ground of the prohibition is, the uncer- 
tainty of the existence of any future freight, (d) In England 


(a) Mfigens on Insurance, 18. Lord Mansfield, in 3 Burr, Kep. 1912. Webster v. 

De Tastet, 7 Term Kep, 157. Lord Siowelbin 1 Adrn. llep. 239. 

(b) Emerigon, tom. i. 236. 

(c) Boulay Paiy, tom. iii. 482, 483. 

(rf) Ord. de la Mar. Du Fret. art. 1.5. Code dc Commerce, art. 347. Cleirac, snr 
le Guidon, c. 15, art.'l. 1 EmerigOn, 224. Ord. of Bilbou, c. 22. But freiglit al« 
ready earned and due may be insured, for it lias then ceased to be uncertain. Par- 
dcssus, Cours de Droit Com. tom, iii. n. 764, 765. 


1 Freight, as a subject of marine insurance, has been defined to be “ the remunoration 
to be paid to the ship-owner for the hire of hie ship, under an express contract of alfreiglit- 
ment for a certain voyage, or the price to be paid to liim for the carriage of goods, irre- 
spective of such voyage.” 1 Arnonld Ins. 201, ^ ^ 

It also includes the benefit wiiich the ship-owner expects to derive from the carriage of 
his own goods in his own ship. Ibid. 

Freight paid in advance is a lawful subject of insurance, and the underwriter cannot 
avoid litbility on the ground that freigiit tlius paid in advance might be recovered back 
in consequence of the loss of the cargo. Kathmau v. General Mut. Ins. Co. 12 La. An. 
86 . 
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and the United States', future, or expected and contingent, and 
even dead freight, is held be an insurable interest. It is suf- 
ficient that the insured had an interest in the subject-matter 
from which' the freight is to arise. It is necessary, however, 
that the ship should have actually begun to earn freight, in 
order to entitle the insured to recover, for, until then, thorisk 
on the freight does not commence. An inchoate right to freight 
is an insurable interest.^ The risk generally begins from the 
time the goods, or part of them, are put on board ; and if the 
ship has been Jet to freight under* a dharter-party of afiViiight- 
ment, the right to freight commences, and is at risk so soon as 
the ship breaks ground ; and if the charterer omits to put on 
board the expected cargo, and the' ship performs the voyage in 
ballast, the right to freight is perfect. But when the freight 
arises from the transportation of the goods, it commences when 
the goods are put on board, and the policy attaches to the 
extent of the goods on board, or ready to be shipped, (a) ^ 

* Profits are, equally with freight, a proper subject of *271 
insurance. The right to insure expected or contingent 


(a) Ton^c v. Watts, •Str. Roy. 12.51. Thompson v, Tavlor, 6 Term Rep. 478. 
Forbes V, Aspinall, 13 East’s Rep 32.3. Davirlsrfn v. Willascy, 1 Maule & Schv. 313. 
Riley w. Hartford Ins. Company, 2 Conn. Rep. .368. Livinf;^slon v. Colnmbian Ins. 
Company, 3 Jolins. Rep. 49. Davy v. Hallett, 3 Gaines's Kcp. 16. Mr. Benccke, in 
his Treatise on the Trineiplcs of Indemnity, 57, say.s, that the practiee of insuring ship 
and frei^^ht separately, is attended with many diffieulties, and that the best, if not the 
only Wily to obviate them, and to put tlic owner, under all eireumstanees, in the same 
situation in which ho would have been in ease of a safe arrival, would be, io insure the 
ship and frnpht jointly^ as one individual risk^ in the same policy In Adams v. Penn- 
sylvania Ins. Company, 1 Rawle, 97, in the case of a valued policy on freight, there 
was specie on board belonging to the owner of the ship, and the ship was lost before 
any cargo was purchased, or contracted for, or procured ; and it was held, that there 
w'as no claim upon the insurer, for there was only a reasonable exjHfclation of profU 
upon a cAtryo expected to be procured and shipped. The contingency of expected freight 
was too remote. 


1 An agrecanont, that advances shall bo paid by bills drawn by the captain against 
freight, gives the parties, making |uch advances, an insurable interest in the freight. 
Wilson ». Martin, 34 Eng. L. & Eq. 496. 

* Where the cargo ^v^ls delivered, but the ship abandoned for a total loss, and the 
abandonees received the froiglit: Held, that the owners could not recover against the 
insurers on frciglit, it having been lost by their own act, and not by the perils of the sea. 
Scottish Marine Co. v. Turner, 20 Eng. L. & Eq. 24. 

* See this subject illustnited, iii 1 Aruould on Ins. 309. 
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profits is settled in England, and has received repeated and 
elaborate confirmation, (a) They ane likewise, in this country, 
held to be an insurable interest. (6) The consignee, of goods 
consigned to him for sale, has an insurable interest therein to 
their full value, and he may insure them in his own name, (c) 
Insurances on freights, profits, and commissions, are required 
by the course and interests of trade, and have been found to be 
greatly conducive to its prosperity. But the doctrine that per- 
vades the cases is, that the insured must have a real interest in 
the sRbject-rnatter from ’{thieh the profits are expected. There 
must be a substantial basis for tlie hope or expectation* of 
profits, in order to prevent the policy from being considered a 
wager. Commissions are a species of profit expected to arise 
from the sale of property consigned to an agent or supercargo, 
and they are an insurable interest in England, and other coun- 
tries, where insurances on profits are legal, {d) 

In France, assurances on profits are unlawful, and contrary 
to the code, as they were also to the ordinances of the 
*272 marine, *and for the same reason that insurances on 
freight are, not allowed. The subject insured must have 
a physical existence, and be a substance capable of being ex- 
posed to the hazards of the? sea. And yet there seems to be no 
more objection to the insurance of a thing having only a poten- 
tial existence, than to the sale of it; and it is admitted, that the 
• sale of the proceeds of a future vintage, or of the next* cast of 
the net by a fisherman, is a good and valid sale. The hope or 
expectation of profit, in these cases, is, says Pothier, (e) a moral 


(a) Grant v. Parkinson, cited in Park on Insurance, 354, c. 14. Lc Crasbv. Hughes, 
Ibid. 3.58. Craufurd v. Hunter, 8 Teem Uep. 13. Barclay v. Cousins, 2 East’s liep. 
544. Henricksoti v, Margetson, Ibid. 549, note. Profits must be insured as profits. 
3 Neville & Manning, 819. An insurance on out^ts in a whaling voyage does not ter- 
minate pro lanto with their consumption or distribution, but attaches to the proceeds of 
the adventure. Hancox v. Fishing Ins. Co. 3 Sumner’s R. 132. 

(b) Loomis w. Shaw, 2 Johns. Cas. 36. Tom v. Smith, 3 Caines's Rep. 245. Ab- 
bott V. Sobor, 3 Johns. Cas. 39. Fosdick v, NorwiSi Marine Ins. Company, 3 Day's 
Rep. 108. 

(c) De Forest v. Fulton Ins. Company, 1 Hall's Rb'p. 84. Brisban v. Boyd, 4 
Paige, 17. Pouverin v. La. M. & F. Ins. Co. 4 Rob. La. R. 234. 

(d) Bcnecke on Indemnity, 32. 

(e) Traitd du Con. de Vente, n. 5, 6. 
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entity susceptible of value, and of being sold. But in . Italy, 
Portugal, and the Hanse Towns, they are held lawful ; and 
Santerna,,and after him Straecha, and then Roccus, all show 
that the profits of goods may lawfully be estimated in an insur- 
ance on goods, (a) The English cases have required the insured 
to show, in an insurance on profits, that some profit would have 
been produced upon the advesiture, if the peril io the property 
from which the profits were to arise liad not intervened, {b^ I" 
should apprehend that was the proper course, though the cases 
in this country have not explicitly declared that the party fnust 
show affirmatively that the goods, if they had arrived safe, would 
have come to a profitable market, or that the state of the foreign 
market was such as to have afforded, as in Grant v. Parkinson^ 
a very strong expectation of profits. Such an expectation seems 
to have been assumed in the American cases. 

(5.) Of open and valued policies. 

An open policy is one in which the amount of > interest is not 
fixed by the policy, but is left to be ascertained by the insured, 
in case a loss should happen. A valued policy is where a 
value has been sol on the ship or goods insured, * and * 273 
inserted in the policy in the nature of liquidated damages. 

If a policy on profits be an open one, there must be proof 
given of the amount of the profits that would probably have 
been made, if the loss had not happened ; there would not 
otherwise be any guide to the jury, in the computation of the 
loss. In Mumford v. Hallett, (c) it was Supposed that every 
policy on profits must, of necessity, be a valued one, because, 
without the valuation, it would be extremely difficult to ascer- 
tain the amount to be recovered. A loss on the profits must be 
regulated by the loss of the property from which the profits 
were to arise, {d) Where the ship and cargo were lost on the 


(a) lloco.ua, u. 31, 96. Santerna de Ass. ct Rpons. Mere. Tract, part 8, u. 40, 41. 
Stracoha, do Asa. Gloss. 6, n. 1. ^rd. of Hamburg, 2 Magens, 213. Bonecke, 35. 
(^>) Horlirson V. Glover, 6 East’s Kep. 316. 

(c) 1 Johns. Kep. 433. * 

(rf) Abbott V. Sebor, 3 Johns. Cas, 39. 


1 See Ariionld on Tns. 240. 


VOL. III. 
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voyage, the whole amount of the valued profits was held re- 
coverable, without showing that there would have been any 
ultimate profit if the loss had not happened. 

The value in the policy is, or ought to be, tKe real -value of 
the ship, or the prime cost of the goods, including the incidental 
expenses of them previous to the shipment, and the premiuni of 
insurance, (b) It means the amount of the insurable interest;- 
and if the insured has some interest at risk, and there is no 
fraud, the valuation in the policy is conclusive between the 
parlfles ; for they have, by agreement, settled the value, and not 
left it open to future inquiry and dispute as bertween them- 
selves. (c) If the valuation should, howevtjr, be grossly enor- 
mous, as in the case put by Lord Mansfield, where cargo was 
valued at «£2,000, and the insured had only the value of a cable 
on board, there is no doubt it would raise a strong presumption 
of fraud ; and either the, valuation or the policy would be set 
aside. A valuation, fraudulent in fa(;t, as respects the insurer, 
or so excessive as to raise a necessary presumption of fraud, 
entirely vacates the policy and discharges the insurer; and the 
English, American, and French law of insurance contain the 
same general doctrine on the subject, (d) ^ 


(a) PaUipsco Ins. Company v. CoulUfr, 3 Peters’s U. S. Rt-p. 222. 

(fj) Po Iiier, des Ass. n. 43. 

(c) Shawe v. Felton, 2 East’s Rep. lOU. Lord Abinj^cr, in Young v. Turing, 2 
Manning & Granger, 593. 

(rf) Lord Mansfield, iir Rewis v, Rucker, 2 Burr. Rep. 1171. Slinwe v. Felton, 2 
East’s Rep. 109. Feise r. Aguilar, 3 Taunt. Rep. 50(). llaigh v. De la Cour, 3 
Campb. Rep. 319. Lord Ellenborough, in Forbes v. Aspinall, 13 East’s Rep. 323. 
Aubert r. Jacobs, Wightwick’s Rep. 118. Wolcott v. Eagle Ins. Company,* 4 Pick. 
Rep. 429. Marine Insurance Company v. Hodgson, G Crnnch’s Rep. 20r». Condy’s 
Marshall, 290, 291, 1 Phillips on Insurance, 305-313, 1st edit. Valin's Com. tom. ii. 
147. Pothier, des Ass. n. 151, 159, Bonlay Paty, tom. iii. 397, 398. M. Delvln- 
eourt, in his Institutes de Droit Cora. tom. ii. 345, 346, contends, that though the 
valuation be made without fraud, if there he palpable evidence of mistake in the valu- 
ation, the policy may be opened ; and Valin, Pothier, and jlOmerigon, are of that 
opinion. But Boulay Paty thinks that the excess^ in the valuation, by mistake, is not 
sufficient to open the policy ; and there must he proof of actual fraud going to the 
destruction of the contract. Cours de Droit Com. tom. iii. 401. The Ordinance of 


1 Hersey v. Merrimack Co. Ins. Co. 7 Post. 149. Protection Ins. Co. «. Hall, 16 B. Mon. 
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* There are cases which suggest that the valuation is * 274 
applicable only to cases of total loss, and does not ap- 
ply to avqrage losses, (a) But the better opinion . of the text- 
writers is, that in settling all losses, total or partial, the valua- 
tion of the property in the policy is to be considered as correct 
in the adjustment of the loss, and the true measure and basis 
of the valuation according to the contract of indemnit;}^ The 
adjustment is to be the same as if the goods had actually cost, 
or the* ship and freight were actually worth, the sum at which 
they were valued, (b) Mr. Benecke-corfcludes, from a consAder- 
ation of the ‘cases, that the opinion, that in a case of a 
partial loss the valuation ought to be disregarded, *is as *275 
destitute of authority as it is void of justice and sound 
reason. 

A valuation does not preclude the inquiry, whether the whole 


the Marine, h. t. art. 8, and the Code do Commerce, art. 330, make fraud the basis of 
opening the valuation. Lc Guidon, c. 2, art. 13, and Valin, Com. tom. ii. 52, con- 
sider an over-valuation of a moiety, or one third, or even of one fourth, to . he evidenctr 
of fraud ; hut other text-writers Justly conclude that every case will depend upon its 
own circumstances, without being governed by any such rule. Mr. Benecke has 
referred to the various ami discor4ant provisions of the principal commercial nations 
of Europe, concerning valuations, and they arc generally held to be conclusive, unless 
shown to be fraudulent. Bcncckc on Indemnity, 151, 152. 

(rt) Lord Mansfield, in Le Cras i?. Hughes, cited in 2 East’s Bop. 113. Sewall, J., 
7 Mass. Kcp. 370. Allegro v. Insurance Company, 6 Harr. & Johns. 408. The Now 
York Board of Underwriters, May 20, 1837, resolved, that in cases of a technical 
total loss of a vessel, the only basis of ascertaining her value shall be her vuluation, in 
the policy, and if not so valued, her actual value at the time of the inception of the 
risk at the port to which she belonged. 

(h) Stevens & Benecke on Average and Adjustment of Losses in Marino Insur- 
ance, Boston, 1833, 48-53. Stevens on Average, part 2, 168. Phillips on Insurance, 
vol. i. 313, 315. Benecke on Indemnity, 1.52, 153, 157. In the case of Allegre v. 
Insurance. Company, the court considered it to be an open and unsettled question, 
whether, in the case of a partial loss on a valued policy, the insqred was to be in- 
demnified according to the valuation, or the actual value of the subject at the port of 
shipment, and they omitted to express any opinion on the point, though it had been 
warmly contested in t]ie argument. Mr. Benecke says that the question, whether a 
valuation should be opened in casej of partial loss, had never occurred in thie English 
courts. 


1 The law of valued policies has been put at rest in England, by a solemn decision in 
the House of Lords. . The opinion of the commentator, as expressed in the text, is now the 
established English law. Irving v. Manning, 6 Man. G. & Scott’s R. 891. 
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interest valued has been at risk. If the valuation of freight of 
a whole cargo be made, the underwriter will not be liable be- 
yond the extent of the freight of the goods put on board, (a) 
This doctrine applies equally to an insurance upon cargo; and 
the insured, on a valued policy on cargo, will not recover be- 
yond the interest he had at risk. There must be a total loss of 
the wfll^le subject-matter of insurance to which the valuation 
applied, whether the insurance was on goods or upon freight. 
The valuation fixes the price of the whole subject at ri^, but 
it dfees not admit that* the property, on which the valuation 
was made, was on board the vessel. (&) If, therefore, certain 
articles be comprised in a valuation, and part are safely landed 
before the ship is lost, the valuation must be opened, and the 
claim of the insured reduced in the proportion to which the 
articles actually lost bore to the valuation of the whole at the 
commencement of the risk, (c) 

( 6.) Of wager policies. 

A mere hope or expectation, without some interest in the 
subject-matter, is wager policy, and all such marine policies are, 
by statute, in England, declared void, (d) ^ , But the English 
courts have refined greatly, in considering what is an interest 
sufficient to sustain a policy, and to place it out of the reach of 
the prohibition. .If a person be directly liable to loss in the 
happening of any particular event, as if he be an insurer, 
*276 or *be answerable as owner for the negligence of the 
master, he has an insurable interest, (e) A creditor, to 
whom property is assigned as collateral security, has an insur- 


(а) Forbes v. Aspinall, 13 East’s Hep. 323. 

(б) Parker, Ch. J., Haven v. Gray, 12 Mass. Rep. 71. Wolcott v, Engle Ins. Com- 
pany, 4 Pick. Rep. 429. Brooke v. Louis. Ins. Company, 4 Martin, N. S. 640, 681 . 
If much less property was shipped than was expected to be on board, the assured, 
though it be a valued policy, can recover only, in case of loss, a proportion itro rata,: 
Alsop V, The Comm. Ins. Company, 1 Sumner, 451. 

(c) Benecke on Indemnity, 146. * 

(d) 19 Geo. II. c. 37. 

(e) Walker v. Maitland, 5 Bam. & Aid. 171. 


^ See Smith v. Reynolds, 88 Eng. L. & £q. 292. 
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able interest to the .amount of his debt, (a) In the case of 
I/ucena v. Craufurd^ (B) the distinction between a reasonable 
expectatiqn of gain in the shape of freight, commissions, or 
profits, founded on some interest in the subject-matter which 
was to produce them, and a mere shadowy hope or expectation, 
was fully and very ably investigated in the Court of Common 
Pleas, and in the House of Lords, and great talents were dis- 
played and exhausted upon that litigated point. The decision 
was, that commissions to become due to public agents, and all 
reasonable expectation of profits, were Tnsurable interests. ^The 
interest need not be a property in the subject insured. It is 
sufficient if a loss of the subject would bring upon the insured 
a pecuniary loss, or intercept a profit. Interest does not neces- 
sarily imply a right to, or property in, the subject insured.^ It 
may consist in having some relation to, or concern in, the sub- 
ject of the insurance, and which relation or concern may be so 
affected by the peril as to produce damage.* Where a person is 
so circumstanced, he is interested in the safety of the thing, for 
he receives a benefit from its existence, and a prejudice from its 
destruction, and that interest is, in the view of the English law, 
a lawful subject of insurance, (c) ^ 

It was admitted by the judges of the Court of K. B., in Crau- 
furd V. Hunter^ (d) that, at common law, prior to the statute of 
Geo. 11., wager policies were not illegal ; and the courts have 


(а) Wells V. Philadelphia Ins. Company, 9 Scrj;. & Rawlc, 103. A lien, or an 
interest in tlic nature of a lien, is an insurable interest. Hancox v. Fishing Ins. Com- 
pany, 3 .Sumner, 132.* 

(б) 3 Bos. & Pull. 75. 5 Ibid. 269. 

(c) Lawrence, J., in 5 Bos, & Pull. 302, 303, 304. Hughes on Insurance, 30. An 
equitable, as well as a legal interest, and an interest held under an executory con- 
tract, arc valid subjects of insurance. Columbian Insurance Company v. Lawrence, 
2 Peters’s Sup. C. Rep. 25. 

{d) 8 Term Rep. 13. 


^ Common curriers and warehousemen have sufficient interests to entitle them to insure 
the property intrusted to them.^ Van Nattae. Mut. S. Ins. Co. 2 Sandf. 490. Chase v. 
Washington M. Ins. Co. 12 Barb. 696. Waters v. Monarch L. & F. Ins. Co. 84 Eng. L. & 
Eq. 116. , 

a Fireman’s Ins. Co. v, Powell, 18 B. Mon. 311. 

« Protection Ins. Co. v. Hall, 16 B. Mon 411. 

32 * 
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been very much embattassed in their endeavors to draw the line 
of distincftion between wagers thaft were and were not ad- 

• 277 missible in courts of justice. The law has been * thought 

to descend from its dignity when it lends its aid to re- 
cover the fruits of an idle and frivolous wager. In Oood v. 
Ellibtt^ {a) Mr. X Buller made a vigorous but unsuccessful 
stand, against suits upon wagers in any case ; and nothing 
could have been more impertinent than the wager in that case, 
which was, whether one third person had purchased a wagon of 
anotfler. Many of the cases stated by Mr. J. Buller were of a 
nature to draw into discussion, and unnecessarily affect the 
character or feelings of third persons ; and to sustain suits upon 
such wanton wagers, would be a disgrace to any administration 
of justice. The case of Jones v. Randall^ (6) went quite far 
enough, when it sustained an action upon a wager, whether a 
decree in chancery would be reversed on appeal to the House of 
Lords. If wagers are to be allowed in any case, as valid ground 
for a suit, the betting on the return of a ship, in the shape of a 
policy without interest, is harmless as any that could be devised. 
In Egertm v. Furzeman^ (c) it was ruled in the English courts, 
that a wager on a battle between two dogs was illegal, and not 
the ground of action. 

In New York, the courts had formerly assumed it to be a 
clear and settled principle of the common law, that a policy, in 
which the insured had no interest, and which was, in fact, 
nothing more than a wager or bet between the parties to the 
contract, whether such a voyage would be performed, or such 
a ship arrive safe, was a valid contract, {d) It was only re- 
quired that the wager should concern an innocent transaction, 
and not be contrary to good morals or sound policy, (c) 

* 278 * But now, by statute, (/) all vyagers, bets, or stakes. 


(а) 3 Term Rop. 693. 

(б) Cowp. Rep. 37. 

(c) 1 Carr. & Payne, 613. 

(«f)'Juhel V, Church, 2 Johns. Cas. 333. Abbott r. Sebor, 3 Ibid. 39. Clendining 
V. Cjiurch, 3 Gaines’s Rep. 141. Ruchanan u. Ocean Ins. Company, 6 Cowen’s l^cp. 

SIS. 

(e) Bunn v. Riker, 4 Johns. Rop. 426. Mount & Wardoll v. Waites, 7 Ibid. 434. 
CamlpbcU v. Richardson, 10 Ibid. 406. 

(/) New York Revised Statutes, vol. i. 662, secs. 8, 9, 10. 
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made to depend upon any lot, chance, casualty, or unknown, 
or contingent event whatever, are declared to be unlawful, 
with the exception of contracts on bottomry or respondentia, 
and all insurances made in good faith for the security or indem- 
nity of the party insured. The statute has effectually destroyed 
wager policies; for they are not within the exception.^ In Massa- 
chusetts, the Supreme Court expressed a strong opinion against 
the validity of a wager policy, and the doctrine there is, that all 
gaming is unlawful, according to the general policy and laws 
of the commonwealth. In Pennsylvanfh, every species of gam- 
bling policy, and all actions upon a wager or bet, are reprobated, 
and they follow the principles, while they do not acknowledge 
the authority of the English statute in the reign of George 
II. (a) Wager policies, without any real interests to support 
them, are condemned also by positive ordinances in France, 
and in most of the commercial nations of Europe. (/>) 

(4.) Of reassurance and dmible insurance. 

After an insurance has been made, the insurer may have the 
entire sum he hath insured, reassured Ao him by some 
other * insurer.^ The object of this is indemnity against *279 


(а) Arnory v. Gilrniin, 2 Mass. Rep, 1. Babcock ?;. Thompson, 3 Pick. Rep. 446. 
Prichet V. Insurance Co. of North America, 3 Yeates’s Rep. 464. Oraijj: v. Mnrj^a- 
troyd, 4 Ibid. 168. Adams v. Pennsylvania Ins. Company, 1 Rawle, 107. In Ver- 
mont it is held, that no suit will lie to recover property won of another by a bet or 
wager. Collamcr v. Day, 2 Vt. Rep. 144. Wager contracts, or l)ets on elections, 
are void. Lloyd v. Leisenring, 7 Watts, 294. No action upon any wager or bet can 
bo sustained. Edgcll v, McLaughlin, 6 Wharton, 176. 

(б) Ord. de la Mar. liv. 3, tit. 6. Des Ass. art. 22. 1 Emeiigon, 264. In Scotland 
the rule of the civil law relative to Sfmtsiones ludkrw. was early adopted as common 
law, and no wager or gaming contract will support an action. 1 Bell’s Com. 300. 
Code de Commerce,, art. 3.57. Ord. of Genoa, of Middlchurg, of Rotterdam, of Ams- 
terdam, of Hamburg, and Stockholm, collected in 2 Magens, G.'), 68, 88, 132, 229, 257. 
Roccus, do Assecur. n. 88. The latter refers to a decision of the Rota of Genoa, in 
which the principle is declared, si non adest risicum, ussecuratio non valet ; navi non adest 
materia in qua forma j^sset fuudari.^ Decisioncs Rota) Genua), 55, n. 9. 



1 See Like Thompson, 9 Barb. R. 316. 

3 It is not a case of double insurance, when separate risks are insured against by several 
underwriters. Perkins v. N. £. Marine Ins. Co. 12 Mass. B. 214. Peters v. Del. In?. Co. 
6 Serg. & R. 478. 
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his own act; and if he give a less premium for the rcassnr- 
ance, all his gain is the difference between what he receives 
as a premium for the original insurance, and what he gives for 
the indemnity against his own policy. If he give as much for 
reassurance, he gains nothing by the transaction ; and if he giv6 
a higher premium, as insurers will sometimes do to cover a 
dangerous risk, he becomes a loser by his original insurance. 
These reassurances are prohibited in England, except in special 
cases, by the statute of 19 Geo. II. c. 37 ; and also by every 
couiftry in Europe, but they are allowed with us. (a) The con- 
tract of reassurance is totally distinct from, and unconnected 
with, the primitive insurance; and the reassured is obliged to 
prov^ the loading and value of the goods, and the existence and 
extent of the loss, in the same manner as if he were the original 
insured, (b) He need not abandon to the reinsurer, as soon as 
the first insured has abandoned to him, for he has no connection 
with the first insurandh. If he prove the original claim against 
him to be valid, when he resorts over to the reinsurer, he makes 
out a case for indemnity, (c) 

These reassurances are allowed by the French ordinances, (d) 
and the first insurer can reassure to the same« amount; but the 
better opinion is, that he cannot insure the premium due him 
for the first insurance, Valin, Pothier, M. Estrangin, the com- 


(а) Tlastie y. De Peystcr, 3 Gaines’s Rep. 190. Merry v. Prinee, 2 Mass. Rep. 176. 

(б) Pothier,. li. t. n. 163. Emerigon, tom. i. 247, 250. 

(c) Hastie v. De Peyster, uh. sup. When the loss has happened, and been duly 
ascertained, the reassurcr must ])ay to the first insurer the amount of tlio loss within 
the policy, notwithstanding the first insurer has become insolvent, and can pay only 
in part. He must pay the entire sum reassured, and has no concern with any 
arrangement between the first insurer and his creditors. 1 MarsYuill on Insurance, 
143. Emerigon, tom. i. 248. He is entitled to make the same defence as the original 
insurer. N. Y. State Marine Ins. Co. v. Protection Ins. Co. 1 Story’s R. 458.^ 

(d) Ord. de la Mar. dcs Assurances, art. 20. Code de’ Commerce, art. 342. 


1 Eagle Ins. Co. u. Lafayette Ins. Co. 9 Ind. 443. The reinsurer is liable for the costs 
and expenses of defending a suit brought by the insured against the original insurer. N, Y. 
Central Ins. Co. v. Nat. Prot. Ins, Co. 20 Barb. 468. It is stated, in Louisiana Mut. Ins. 
Co. y. New Orleans Ins. Co. 13 La. An. 246, that in regard to reinsurance, it is the custom 
among underwriters* in the city of New Orleans, to divide the risk, and not take the whole 
of.it; and when the application is silent, this is always understood. 
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mentator upon Pothier, and Boulay Paty,‘ are all opposed to 
Emerigon on this point, and they certainly bear down his 
opinion, (a) 

The insured may likewise cause to be insured the 
solvency *of the first insurer; but this will not often be *380 
the case, for it lessens greatly the profits of the voyage, 9 
by multiplying the charges upon it ; and Marshall says, it has 
never happened in England; for a double insurance answers 
better the end proposed. (&) The second insurer’ does not be- 
come strictly a surety for the first inBurdlr. It is a totally dii/tinct 
contract, wifoout any participation in the other, and he is not 
bound to render any service to the first one. It is a conditional 
^obligation of a special kind, (c) Valin and Pothier contend, 
that the second insurer of the solvency of the first one, becomes 
a surety for the first, and is entitled to oppose to the claim the 
exception of discussion^ which is to require that the first insurer 
should, at his expense, be first prosecuted to judgment and 
execution; but Emerigon and Boulay Paty are not of that 
opinion, though they admit that the first insurer must be put 
legally in default after a legal demand, (d) 

K double insuraufc is where the insured makes two insurances 
on the same risk and the same interest. But the Jaw will not 
allow him to receive a double satisfaction in cases of loss, 
though he may sue on both policies. The underwriters on the 
different policies are bound to contribute ratably towards the 
loss, (e) They pay according to the rate of their subscriptions, 
without regard to the order of time in which the policies 
were made ; and if the insured recovers * his whole loss *281 
from one set of underwriters, they will be entitled to 


(a) Valin, h. t. Pothier, h. t. n. 35. 1 Emerigon, 249. 3 Boulay Paty, 482. 

(b) Condy’8 Marshall, p. 145. 

(c) Santerna, de Ass. part 3, n. 55, 56, 57, 58. Stracclia, de Ass. Introduction, n. 
48, 49, who cites and adopts the opinion of Santerna ; and both of them refer back to 
the civil law, and to ifie doctors who had commented upon it ; and they, in their turn, 
are qnoted and followed by Emerigon, tom. i. 253. 

id) Pothier, Traitd des Ass. No. 33. Valin, tom. ii. 66. De Guidon, c. 2, art. 20. 
1 Emerigon, 259. Boulay Fifty, tom. iii. 440, 442. 

(e) Rogers a. Davis, and Davis v, Gilbert, decide^ at N. P., by Lord Mansfield. 
Park on Insurance, 374, 375, 6th edition. Lucas v. Jefferson Ins. Co. 6 Cowen’s 
Rep. 636. 
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* 

their action against the other insurers, on the same interest and 
risk, for a ratable proportion of the loss, (a) ^ The doctrine of 
contribution applies very equitably to such a case. Jt was so 
declared by the Circuit Court of the United States at Phila- 
delphia, in Thurston v. Koch ; (b) and though in most countries 
of Europe the first policy in the order of time is to be exhausted 
before the second operates, yet the rule Requiring the insurers in 
each policy to bear a ratable share of the loss, was declared, in 
that case, to be founded in equity, and in sound principles of 
commercial policy. TB'e French rule is, that if there exists 
several contracts of insurance on the same interest and risk, and 
the first policy covers the whole value of the subject, it bears 
the whole loss, and the subsequent insurers are discharged on 
returning all but half per cent, premium. But if it does not 
cover the entire value, the subsequent policies, in case of loss, 
are bound only to make up the part uncovered, (c) The ancient 
rule fn England was according to the French ordinance, (el) and 
it has been deemed more simple and convenient. Merchants 
frequently prefer it, and it is perfectly consonant to a strict con- 
struction of the contract with the first underwriter. 

Policies have sometimes a clause introduced into them to pre- 
vent the rule of contribution, and to make the insurers responsi- 
ble according to the order of date of their respective policies. 
Where two policies were dated upon the same day, it was held, 
that prior in date was intended to be equivalent to prior in 
time, and that the policy first in time, in point of fact, was to 
bear the loss, (e) 


(fl) Newby w. Reed, 1 Blacks. Rep. 416. Millaudon u. Western Marine & Fire Ins. 
Company, 9 La. Rep. 27. 

(6) 4 Dallas's Rep. 348. App. p. 32. 

(c) Code de Commerce, art. 359. 

(d) Malynes’s Lex Mercatoria, 112. The African Company v. Bull, 1 Show. Rep. 
132. 

(e) Brown v. Hartford Ins. Company, 3 Day’s Rep. 58. The'same point was after- 
wards so ruled in Potter v. Marine Ins. Company, 2 Mason’s Rep. 475. The clause 
against contribution runs thus : It is further agreed, that if the assured shall have 
made any other assurance upon the premises, prior in ^ate to this policy, the assurers 


1 Cromie r. Ky. and Louisville Mut. Ins. Co. 15 B. Mon. 432. 
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* As a general rule of construction^ and independent *282, 
of usage, the first policy, under such a. clause as that to 
which I Jiave referred, would have to bear the whole loss, 
whether partial or total, to the extent ol the policy, (a) ^ But 
the usage of the companies in New York is understood to be, 
that partial losses are to be apportioned between the politsies, 
without regard to dates, provided the cargo on board was large 
enough to have attached both policies to it. This is the FrencTi 
rule. In France, if there be goods on board to the amount of 
both policies, arid a partial loss ensues, the insurers contAbute 
ratably in prbportion to their subscriptions. (6) 

(f5.) Of represenlalian and warranty. 

1. Of representation. 

All the writers who have treated of the contract of insur- 
ance, agree, that i,t is eminently a contract of good /aith, 
which is peculiarly enjoined upon the insured, as he possesses 
an entire knowledge of all those circumstances which combine 
to form the contract, and is bound to communicate the facts 
and objects which arc to determine the will of the insurer. A 
representation relates to facts or information extrinsic to the 


shall be answerable only for so inuch as the amount of such prior insurance may be 
deficient.” I'lic Amfiican clause^ as it has been rlcTio min sited, is stated in the ca.se of 
tlic American Insurance Company v. Griswold, 14 Wendell, 399, to bo, that “in case 
of any suksequent insurance, the insurer shall, nevertheless, be answerable for the full 
extent of the sum subscribed by him, without rijjht to claim contribution from subse- 
quent assurers.’^ The one form is adapted to the first policy, and the other form to 
the last policy. This law was held, in tlic above cose, to bar the claim for contribution 
from subsequent assurers upon the same cargo, although there was aliment for all 
policies at tho time of subscription. 

(а) Columbian Ins. Company v. Lynch, 1 1 Johns. Rep. 233. Rogers v. Davis, 
Park on Insurance, 374. 

(б) Ord. de la Mar. dcs Ass. art. 25. 2 Valin, 73, 74. Code de Commerce, n. 360. 

Pothier, h. t. n. 77. The American policies generally contain the clause, that “ in case 
of any other insurance upon the property inereby insured, whether prior or subsequent 
to the date of this policy, the insured shall not, in case of loss or damage, he entitled 
to demand or recover upon this poficy any greater portion of the loss or damage sus- 
tain^, than the amount hereby insured shall bear to the whole amount insured on the 
property.” • * ' 


1 This appears to be the rule in Illinois. Peoria M. &: F. Ins. Co. e. Lewis, 18 111. 663. 
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, policy, and may be made by parol or in writing ; and though it 
be not usually inserted in the policy, it may be inserted, and 
yet not require, in that case, the severe construction given to a 
warra!nty, provided the statement relates not to facts, but to the 
information, expectation, or belief of the party, or provided the 
parties declare, at the same time, their intention t^iat the state- 
ment should be taken to be a representation merely, (a) ^ A 
positive misrepresenthtion to the underwriter, or concealment of 
a fact material in relation to the risk, or material in the mind 
and judgment of the insurer, will avoid the* policy. It will 
avoid it, though the loss arose from a cause unconnected vvith 
the misrepresentation, or even though the misrepresentation or 
concealment happened through mistake, neglect, or accident, 
without any fraudulent intention. A positive representation 
on a material point is essentially a part of the contract, and 
essentially a warranty, though it be not inserted in the policy 
It differs from a warranty in being more liberally construed, and 
as requiring only to be substantially true ; whereas a warranty 
must be fulfilled to the letter, and precludes all inquiry as 
to its materiality, (b) Lord Mansfield laid down *with 


(fl) Rice V, New England Ins. Company, 4 Pick. 439. Lotliian v. Henderson, 3 B. 
& Pull. 499. Ducr’s Lecture on the Law of Representations in Marine Insurance, 44, 
edit. New York, 1844. 

(6) Carter v. Boehm, 3 Burr. Rep. 1905. Pawson v. Watson, Cowp. Rep. 785. 
Fitzherbert v. Mather, I Term Rep. 12. Ratclittc v. Shoolbr(.Ml,*Park on Insurance, 
249, 6th cdiiion. Macdowall v Fraser, Doug. Rep. 260. Shirley v. Wilkinson, Ibid. 
306, n. Bridges v. Hunter, I Maule & Sclw. 15. I Marshall on Insurance, 450. 
Carpenter v, American Ins. Company, I Story's C. C. Rep. 57 ; and see DuePs Lec- 


1 Mr. Justice Woodbury, in stating the distinction between warranties and representa- 
tions, says, the former bind the party to them a.s a condition precedent, whether material 
or not, while the latter bind only to a siibsbmtial or virtual compliance. Clark v. The 
Manufacturers’ Ins. Co. 2 Wood. & Minot’s R. 487. 

“ The main distinction, (says Mr. Arnould.) in form^ between a rei>resenttition and a 
warranty, is, that the former may be made either orally or in writing, but in neither case 
is* it introduced into the policy; wherca.s, a warra.ity must always be in writing, and 
inserted in the policy.” 1 Arnould on Ins. 490. 

According to Mr. Duer, on the other hand, it is not essential to representation, that it 
Ahouid be made by parol, or by a writing not inserted in the policy itself.” 2 Duer on 
Ins. Lect. 14, § 2. Ibid. § 8. Rice a. N. E. Ins. Co. 4 Pick. 439. Andrews v. The Essex 
F. & M. Ins. Co. 8 Mason, 6. Ibid. 96. Boardman v. Now Hampshire Mat. Ins. Co. 20 
N.H.661. 
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great strength and clearness, the general principles which gov- 
erned this branch of the subject, and they have been implic- 
itly adopted in all succeeding cases. The special facts upon 
which the contingent chance is to be computed, usually lie in 
^the knowledge of the insured only, and the underwriter trusts 
to his representation, and proceeds upon the confidence tlial he 
does not withhold any facts material to the estimate of the 
risk. The suppression of any such facts,\vhother by design, or 
mistake, or negligence, equally renders^ the policy void, for the 
risk run becomes different from the ‘one assumed in the policy. 
The law reqbires uberrima fides in the formation of the contract, 
and yet either party may fie innoeently silent, as to grounds 
open to both, for the exercise of their judgment. The under- 
writer need not be told general topics of speculation and intelli- 
gence. He is bound to know every cause which may occasion 
natural or political perils. Men argue dilferently from natural 
phenomena and political appearances, and when the means of 
information and judging are open to both parties, each acts 
from his own skill and judgment. The question in those cases 
always is, whether there was, under all the cirenmstances, a 
fair representation* or a jctoncealmenl ; if the misrepresentation 
or concealment was designed, whether it was fraudulent ; and 
if not designed, whether it varied materially the object of the 
policy, and changed the risk understood to be run. If the mis- 
representation was by fraudulent design, it avoids the policy, 
without staying to inquire into its materiality ; and if it was 
caused by mistake or oversight, it does not afl'cet the policy, 
unless it was material, and not true in substance ; and in that 
case it will vitiate the policy without assuming the ground of 
fraud, for it is not the contract the party undertook to make. 
Jf the representation of the* property insured greatly overrate 
the value, it will avoid the policy, whether the misrepresentation 
be through ignorance or design, {a) 


ture on Representations, 45-47, 72, 73, where the subject is discussed with great clear- 
ness and force. • 

(a) Catron u. Tenn. Ins. Co. 6 Humphrey’s R. 17.6. Marshall, in his Law of In- 
surance, 479, questions very strongly the propriety of the decision in Carter v. Boehm, 
from which J have chiefly drawn the above principles. But whatever may be tlie 
VOL. III. 83 ‘ 
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• 284 • If the information be stated as mere opinion, expec- 

tation, or belief, it does not affect the policy, provided it 
was given in good faith ; for the underwriter, in such a case, 
takes the risk upon himself. Any such declaration of expec- 
tation or belief, if made with a fraudulent intent, avoids the 
policy, (a) 

A representation to the first underwriter, in favor of .the risk, 
extends to all subsequent underwriters, and on the ground that 
they subsctibed upon their confidence in his judgment and 
knowledge of the risk, and are, therefore, entitletl to avail them- 
selves of all the conditions upon which he subscribed. (6) This 
rule has not been favorably received by later judges, and it is 
strictly confined to representations made to the first underwriter, 


opinion as to the application in that case, of the doctrines stated, there is no question 
as to iheir solidity, independent of the case, and they were confirmed by Lord Ellen- 
borou^h, in 4 East’s llcp. 51^6, and recently by the Supreme Court of the United States, 
in M’Lanuhan v. Tlie Universal Ins. Company, I IVKjrs’s Kcp. 170. Sec also Eliiin 
w. Tobin, 1 Moody & Malkin, .367, S. P. A positive representation may be proved 
by evidence, provided the terms of the representation do not plainly contradict, or are 
not directly repugnant to the terms of the policy, and it becomes, in many cases, when 
proved, like a usage, a part of the contract. It is also undci^stood, that a representa- 
tion may supersede an impli(?d warranty, or a usage, if it bo n representation of facts 
inconsistent with the usage, or the truth or obligation of the warranty. Duer’s Lec- 
' ture on Representations, 54, 61, 6.3, 64, 173, 174. 

(а) Lord Mansfield, Cowp. Kcp. 786. Barber v. Fletcher, Doug. Rep. 305, Hub- 
bard o. Glover, 3 Campb. Rep. 312. Bowden v. Vauglian, 10 East’s Rep. 415. Rico 
? 7 . New England Marine Ins. Company, 4 Pick. Rep. 439. Allegro v. Maryland Ins. 
Company, 2 Gill & Johnson, 136. Duer on Representations, 96, 97, and note 27, p. 
214. In the cases of Rice v. The New England M. Ins. Co. 4 Pick. 439 ; Bryant v. 
Ocean Ins. Co. 22 Pick. 200; Whitney v. Haven, 13 Mass. Rep. 172, and Alston o. 
Meeh. M. Ins. Co. 4 Hill’s N. Y. Rep. 330, it is declared, that a representation to the 
insurer imports an affirmation of some past or existing fact material to the risjc, and not 
a statement of matters resting merely in exjmlation qy intention. If the representation 
be in the nature of a promise for future conduct ^ it must be. inserted in the policy as a 
part of the contract, for otherwise a promissory expectation is of no avail. But Mr. 

• Duer, in his 7th Lecture on Representation, has, with much research and ability, ex- 
amined this doctrine on the ground of principle and authority, and questions its accu- 
racy. He insists that a positive promissory representation that the specified event will 
happen, or an act be performed, i^ clearly dedocibic from the cases, and sustained by 
an irresistible weight of authority. Duer’s 7th Lecture on the Law of Representations 
in Marine Insurance, 52, and note 9, pp. 139-156, New*^York, 1844. 

(б) Barber v, Fletcher, supra., Stackpole v, Simon, Park on Insurance, 582, 6th 
edit. Robertson v. Majoribanks, 2 Starkie’s N. P. 573, Duer’s Lecture on Repre- 
sentations, 65-69. 
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and not to intermediate ones, (a) Nor does it extend to a sub- 
sequent underwriter on a different pdlicy, though on the same 
vessel and against the same risks. (6) 

Whether the knowledge or information was material to the 
insurer to know, and necessary to be communicated to him 
when the contract is made, is a question of fact for a jury^and 
they are to judge of the materiality of the information, under a 
consideration of all the circumstances thgtt belong to the 
case, {cy * This point was fully considered, ahd with a * 285 
review of the English and American Authorities, in the • 
case of the New York Firemen Insurance Company Walden ;{d) 

and that doctrine has since received the unqualified sanction 
of the Supreme Court of the United States, (e) The books 
abound with cases relative to the much litigated question, as to 

(а) Brine V. FeatherRtone, 4 Taunt. Kep. 869. Lord Ellenboroujjh, Forrester v, 
Pigou, 1 Maule & Selw. 9. Bell v. Carstairs, 2 Canipb. Bep. 543. 

(б) Eltinj? V. Scott, 2 Johns. Rep. 157. 

(c) It is an unsettled question in the English and American law of insurance, 
whether the opinions of witnesses of experience and skill, such as insurers, insurance 
brokers, and merchants, are admissible in evidence to guide the decision of the jury as 
to the materiality of a n'prcscntation. It appears to me that tlio weight of anthority 
and the manifest reason of the thing, are in favor of the admission of such evidence.* 
The authorities are collected by Mr. Duer, in note 19 to his Lecture on Beprescrita- 
tions, with his approbation of the admission of such evidence, on the sound maxim 
that rfiit/up rn sua arte credendum cst. Sec TTolroyd, J., in Berthon v. Loughman, 2 
Starkie, 259 ; Littledale v. Dixon, 4 B. & Puller, 151 ; Haywood v. Rodgers, 4 East, 
590; Lord Tenterden, in Rickards v. Murdock, 10 B. & Cress. 527 ; Tindal, Ch. J., 
in Chapman v. Walton, 10 Bingham, 57 ; Story, J., in M’Lnnahan v. Universal Ins. 
Co. 1 Peters's U. S. Rep. 188, for the admission ; and Lord Mansfield, in Carter v. 
Boehm, 3 Burr. 1905 ; Gibbs, Ch. J., in Durrell Bedcrley, Holt's N. P. R. 283 ; 
Lord Denman, in Campbell v, Rickards, 5 B. & Adol. 840; Sutherland, J., in Jeffer- 
Bon Ins. Co. u. Cotheal, 7 Wendell, 72, against the admission of such proof. 

(d) 12 Johns. Rep. 513. 

(e) M'Lanahan v. Universal Ins. Company, 1 Peters's Rep. 170. 


1 Gates V, Madison Co. Mut. Ins. Co. 2 Comst. 43. Percival v, Maine M. M. Ins. Co. 
88 Me. 24*2. 

3 See, on this subjeSst, 1 Arnould on Ins. 670. Mr. Amonld says, the question is yet 
undecided, but his opinion is in faw of the admission of the testimony. In Protection 
Ins. Co. V, Harmer, 2 Ohio, (N. S.) 462, it appeared, tj^gt the fact that the building insured 
had shortly before been on fire^had not been communicated to. the insurers at the time of 
the making of the policy. It was held that the opinions of persons engaged in the business 
of insurance, as to the materiality of such •disclosure, were not admissible as evidence. 
Mead o. Northwestern Ins. Co. 3 Seld. 680. See, however, Hartman v. Keystone Ins. Co. 
21 Penn. 466 ; Hobby e. Dana, 17 Barb. Ill, conira* 
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what are and what are not, necessary disclosures, and it is not 
consistent with my purpose to do more than bring into notice 
the leading principles which govern this very practical branch 
of the law of insurance. 

It is the dut)’^ of the insured to communicate every species 
of intelligence which he possesses, which may affect the mind 
of the insurer, either as to the point whether he will insure at 
all, or as to the rate of premium. The decisions, in some of 
the old cases, contain strict doctrines on the subject of conceal- 
ment which have never been shaken ; (a) and the modern cases 
are equally sound and exact in their requisitions, (i) But ‘the 
insured is not bound to communicate loose rumors, nor any 
facts which the underwriters may be presumed to know equally 
with himself. General news staled in the newspapers and 
open to all, heed not be stated, unless there be something 
known to the assured, and applying peculiarly to his case, or 
unless he has [lartieular iji formation not in possession of the 
public, and then the withholding of it is material, (c) The 
underwriters are presumed to have the ordinary marine intel- 
ligence appearing in the gazettes, or when they are fairly put 
upon inquiry. (//) 

The insured is not bound to disclose all by-gone calamities 
or produce his portfolio of letters ; and he need only disclose 
the material facts known to him at the date of the last intel- 
ligence. (e) The undqrwriter is bound to know the na* 
* 286 ture * and general course of the trade and of the voy- 


(a) De Costay. Soandret, 2 P, Wins. 170. Seamiin v. Foncreau, Sir. 1183. 

(/>) Lynch v. Hamilton, 3 Taunt. Kep. 37. Beckwaite w. Nal^rove, cited Ibid. 
Rickards u. Murdock, l^doj’^d & Wclsby, 1.S2. 10 Barn. & Cress. 527, S. C. In this 
last case, orders to an agent to wait thirty days after the receipt of the order, before 
he insures, to give every chance for the arrival of the vessel, were deemed materia], 
and the hict of the delay ought to. have been disclosed' to the insurer. In the sub.se< 
quent case of Richards v. Campbell, in 1832, the agent was held responsible for his 
great igiioraiicc in not knowing the necessity of the disclosure, and in not making St. 

(c) Lynch y. Dunsford, 14 East’s Rep. 494. Mtses y. Delaware Ins. Company, 1 

Wash. C. C. 385. t 

(d) Creen v. Merchants’ Ins. Company, 10 Pick. Re^). 402. Alsop y. Commercial 
Ins. Company, reported in 2 Phillips on l|^urnnce, 85, Ist edit. 

(e) Freeland y. Glover, 6 Esp. N. P. Hep. 44. 7 East’s Rep. 457, 8. C. Kemble 
y. Bowne, 1 Caincs’s Rep. 75.* Vallanee y. Dewar, 1 Campb. N. P. Rep. 503. 
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age, and he assumes that kind of knowledge at his peril, (a) 
The general rule is, that all facts cifaterial to the risk, and 
known to the one party and not to the other, must be disclosed 
when the policy is to be affected ; and they must be fully and 
fairly disclosed. (6) But if the subject on which disclosures 
would otherwise be xequisite, be covered by a warranty, either 
express or implied, in that case it need not become a matter of 
representation, (c) It is likewise sufficient, in the case of a 
representatibn, that it be equitably and substantially complied 
with ; (d) and in, furtherance of that perfect good faith \^ich 
is so. strongly, called for in the formation of this contract, it is 
adjudged, that if the party, after having given instructions for 
effecting a policy, receives intelligence material to the risk, he 
must forthwith, or with due and reasonable diligence, commu- 
nicate it, or countermand his instructions, (e) If a person be 
an agent for procuring insurance^ the assured is, of course, 
answerable for his information, and assumes the responsibility 
of its truth. So, if the master of the vessel or consignor be the 
agent to communicate to the assured the requisite information^ 
and the assured adopts such information, and makes it the 
basis of his contract of insurance, he becomes responsible for 
its truth, and any concearment or misrepresentation in respect 
to such information by the agent, avoids the policy, (/) When 


(а) Plancho v, Fleu her, Doug. Tirp. 251. Galbraith v. Gracie, 1 Concly’s Marshall, 
388, a, note. De Longuernere v, N. Y. Pirc Ins. Company, 10 Johns. Uep. 120, 
Kingston ?>. Knibbs, 1 Campb. N. P. Rep. 508, note. Vallaiico Dewar, Ibid. 503. 
Stewart v. Bell, 5 Barn. & Aid. 238. Seton v. Low, 1 Johns. Cas. 1. 

(б) Ely r. Hallett, 2 Gaines's Rep. 57. Koline v. Ins. Company of N. America, 6 
Binney*s Rep.' 21 9. Hoyt v. Gilman, 8 Mass. Rep. 336. 

(c) Shoolbred v. Nutt, Park on Ins. 300, 6th etlit. Haywo(^ v. Rodgers, 4 East’s 
Rep. 590. Walden u. N. Y. Firemen Ins. Company, 12 Johns. Rep. 128. De Wolfe 
. V, N. Y. Firemen Ins. Company. 20 Ibid. 214. S. C. 2 Cowen’s Rep. 66. 

\d) Pawsdn v. Watson, Cowp. Rep. 785. De Hahn v. Hartley, 1 Term Rep. 343. 
Suokley v. Delafield, 2 Gaines’s Rep. 222. 

{e) Emerigon, tom. ii. 148. Valin’s Com. tom. ii. 95. Grieve v. Young, Millar on 
Insurance, 65, pt. 1, c.*2, § 2. Watson v. Delafield, 2 Gaines’s Rep. 224. 2 Johns. 
Rep. 526, S. C. M’Lanahan v. Untversal Ins. Company, 1 Peters’s Rep. 170. But 
the assured, it is held, is not bound to use all accessrole means of acquiring informa- 
tion material to the risk, up tef the last instant of time, as the omission to call at the 
post-office on the day of the insurance, if he acts with entire good faith. Neptune Ins. 
Conipany v. Robinson, 1 1 Gill & Johnson, 256. 

{/) i^itaherbort v. Mather, 1 Term, 12. Gen. Int. Ins. Company v, Rugglcs, 12 
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the insured acts with good faith, the validity of the policy will 
not be affi'cted by the fraudulent misconduct of the master, in 
withholding from his owner information of the loss, until after 
• the policy was underwritten. 

* 287 * The French ordinance of the marine had no positive 

c provision on this subject, and yet the same principles 
which prevailed in the English law were recognized as sound 
•principles applicable to the government of the contract, [a) In 
the new code, [b) it is provided, that any concealment or misrep- 
resentation on the part i»f the insured, which would diminish the 
opinion of the risk, or change the subject-matter of ^it, annuls 
the insurance. It is held to be void even when the conceal- 
ment or misrepresentation would have had no influence on the 
loss. Nor is it deemed necessary, under the French law, to 
prove fraud in fact ; and the concealment or misrepresentation 
is equally fatal, whether it proceeds from design, forgetfulness, 
or negligence, (c) The severe dispositions of tlie code are much 
commended by the French, lawyers, as an improvement upon 
their ancient jurisprudence, and a great protection to the insurer 
against impositions of which he was often the victim, (d) 

■*' - • ■ - • ^ ^ 

* 

Whout. Rep. 408. S. C. 4 Mason’s Ui*j», 74. The decision in Gladstone v. King, 1 
Maule & Selw. 35, was, that if tlie master conceaN a loss or other material fact from 
the owner, in the letter to him, and the owner, upon the receipt of the letter, and in 
ignorance of the fact, effects an insurance, the policy is void so far as respcois the 
previous loss ; for thtu the captain was hound, as agent of th(i owner, to communicate 
to him the loss, and what was known to the agent was impliedly known to the prin- 
cipal. 

(а) Einerigon, tom. i. 69. The ordinances of Hamburgh, and of the Marino, and 
the C’ode of Commerce, required generally that every condition or covenant stipulated 
between the parties, should be inserted in the policy. This would seem to include all 
positive representations, and yet they require only the substantial performance of them, 
unless a literal fulfilment be made a condition. Ord. de la Marine, 2 Valin, 31. Code 
de Commerce, art. 332. Bcncckc, cited by Mr. Duer on Representations, p. 133. The 
English judges have regretted that all material representations were not inserted in 
the policies, to avoid dispute and litigation. Lord Tcnterden and Sir Vicaiy Gibbs, 
9 B. & Cress. 693. 4 Taunton, 639. 

(б) Code do Commerce, art. 348. 

(c) Tardessus, tom. ii. 330. Boulay Paty, tofn. iii. 510. The latter writer cites 
several decisions from the Journal de Jurisprudence, Commcrciale et Maritime de 
Marseilles, made within the ten preceding years, by ^thich contracts of insurance were 
dedared void on this very ground of misrepresentaCion and concealment; and tljey do 
great credit to the exemplary justice of the French tribunals. Ibid. 514-527. 

(d) Under this head of representations^ the lecture of Mr. Duer, recently published, 
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(2.) Of warranty. 

There is, in every policy, an implied warranty that the ship is 
seaworthy when the policy attaches^ This means, as we have 
already seeft, that the vessel is competent to resist the ordinary 
attacks of wind and weather, and is competently equipped and 
manned for the voyage, with a sufficient crew, and with guffi- 
cient means to sustain them, and with a captain of general 
good character and nautical skill, (a) ^ It is also an implied 


and to which I Juivc'ficquoiuly referred, contaifls an excellent analysis of th^ cases, 
and •a logical dH net ion of the principles they sustain, and % increases our eurnesi 
desire tlnu he. may be encouraged to go on, and t^xanum* and illustrate the whole body 
of insurance law, in the same critical and masterly manner. 

(a) Law V. Hollingworth, 7 'I'erm Hep. IGO. Wilkie v. Geddes, 3 Dow’s Rep. 57. 
Sijya w. Low, 1 Johns. Cas. 184. Rrowm <?. Girard, 4 Ycate.>’s Rep. 115. Walden v. 
Firemen’s Ins. Company, 12 Johnson, 128. In the nid pruts ease of Clitlbrd t*. Hun- 
ter, 3 Carr. & Payne, 16, Lord 'renterden ruled, lliut a sliip w'as not seaw'orthy for a 
voyage from India to England, with no other person on Laaird except the master, ca- 
pahle, by liis skill in navigation, of taking the eominand of the ship, in the case of 
the death or sickness of th(‘ master, and that the mate must have that nautical skill. 


1 It is not sufficient to satisfy this warranty, that the ship has been pronounced seaworthy 

by skilful shipwrights, ^ftor a carefui examhiatioii. Brig Casco, Davcis^s 1). C. U. 1U2, 
per Ware, J. • 

It is now' settled in England, that a warranty of seaworthiness is not implied wdth regard 
to time policies. Gibson v. Small, 24 Eng. L. & Eq. 16. Micliael v. Tredwin, 33 Id. 326. 
The former ease went up to the House of Lords aud was there decided upon great consulor- 
ation. In both of tlioin, the question, whether .seawt)rthiness was not implied when a 
time policy was made on an outward-bound ship, lyitig in the port wiiere the party insuring 
resided, was adverted to hut not; tletermined. But the precise point came before the Court 
of queen’s*Bench in 'riK)m[)sou v. Hopper, 34 Eng. L. & Eq. 266, aud in Eaweus v, Sars- 
ficld, Id. 277 ; ami it was held that, in uo case of a time policy, is there an implied condition 
of seawortJiiiness. The question yet remains to be finally adjudicated in the American 
courts. See Am. Ins. Co. r. Ogden, 20 Weud. 287 ; ,loues v. Ins. Co. 2 Wail. Jr. 278. In- 
surance on goods from New York by steamer to Cliagres, and thence by the usual couvey- 
ancO'across the Isthmus, and thence to Culifornia by steamer. The goods were damaged 
while being transported i«i flat-boats, which were the usual conveyance across the Isthmus, 
by w'ater leaking in from negligence and not from stress of we.ather. Held, that the im- 
plied warranty ol’scaworihinoss extended to these boats. Van Valkenburg v. Astor Mut. 
Ins. Co. 1 Bosw'. (N. Y.)61. 

2 Draper v. Cora. ^ns. Co. 4 Diier, 234. A regular survey which pronounces n vessel 
Tuiseaworthy is not a bar, within the “ rotten clause ** of the policy, unless it appears that 
the ^'oUenntus was the sole cause of the uiisea worthiness. limes v. The Alliance Mut. Ins. 
Co. 1 Sandf. (Law) K. 310. Seaworthiness of the ship at the beginning of the risk is in 
law presumed, until it has beAi shown that the vessel, without incurring more than ordi- 
nary perils, has proved unfit to make the stipulated voyage. The burden of proof is then 
shifted upon the insured. Seaworthiness is a question of fact for the jury. Myers v, 
Gi^rd Ine* Oo, 26 Poun. 102. Field v. Ins. Co, 3 Md. 244. 
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condition, that the goods, tackle of the ship, &c., shall be prqpn: 
erly stowed, (a) ^ and that there shoald be a pilot on board of 
competent skill. (6)^ This warranty of seaworthiness 
• 288 relates to the commencement * of the risk, and the war- 
ranty is not broken if she becomes unseaworthy after- 
warejs. (c) ® But it is the duty of the assured to keep the vessel 


This is a now doctrine, and it may be questioned as a general rule, appjieablc to all 
voyages. Lord Tenterden admitted it to be a question, not of law, but of fact, for a 
jury. ^Tlie warranty would scem^to imply no more than that the,' assured must have 
a sound and well c(]uifj^crl vessel in reference to the voyage, and lyavc on board a 
compct(ait person as master, and a competent person as mate, and a competent crew 
as seamen. In the American coasting and West India trade, Lord Tenterdcn*s rule 
would be oppressive, and is contradicted by usage, and is not the law in respect to 
any such trade. Treadwell v. Union Ins. Company, 6 Cowen, 270. In the ease of 
Gillespie v. Forsyth, tried before Mr. Justice Bowen and a special jury, in the King’s 
Bench, at Quebec, October, 1839, the doctrine of Lord Tciitcrdcn was disc,arded, in 
reference at least to voyages between the West Indies and (Quebec, anti it was shown 
to be contrary to usage. Law Keporter for January, 1840, p. 2.57. But in Copeland 
V. N. E. Marino Ins. Company, 2 Metcalfs H. 432, it was held, after great discussion, 
that a vessel, to be seaworthy, must not only have a competent master, but a mate, 
competent to act as master in case of necessity 

(a) Roccus, note 22. Brooks v. Oriental Ins. Company, 7 Pick. 259. 

(b) Vt(/e su/jra, p. 175, ^ 

(n) Peters v. Phoenix Ins, Company, 3 Serg. & Rawlc, 25. Holdsworth v. Wise, 
1 Manning & Ryland, 673. American Ins. Company v. Ogden, 20 Wendell, 287. 
The want of seaworthiness in a vessel when the voyage commences, is a good defence, 
though she arrived in safety at the port of destination. Prescott v, U. Ins. Company, 
I Wharton, 399. .Seaworthiness at the commencement of the voyage is a condition 
precedent; and if seaworthiness docs not then exist, the policy is void, and the insur- 
ers are not responsible for subsequent loss, even if it arises from another .eautie ; for 
the policy never attached. Starbuck v. N. E. Ins. Company, 19 Pick. R. 199. If a 
vessel be warranted neutral, it is sufficient that she be so when the risk commences. 


1 Stowing on deck all the water on board a vessel, in violation of the Act of Congress, 
(St. 1790, c. 66, § 9,) does not render the vessel oven prima facie uiiseaworthy. Deshon v. 
Merchants’ Ins. Co. 11 Mot. R. 199. 

2 It has been held, that a refusal to take a pilot does not render void the policy, although 
the legislature had made such refusal penal, and a loss occurred on ground, Fanigen 
V. Wa.shington Ins. Co. 7 Barr’s R. 306. 

* Seaworthiness being a condition precedent to the attaching of the policy, some proof 
of its fuffilment must in all cases bo first given by the^ssured. Moses v. Sun M. Ins. Co. 
1 Duer’s B. 169. 

^ In the case of Th6 Niagara v. Cordes, 21 How. U. S. 7^ the Supreme Court held, Jhat 
common carriers by water must not only have a competent master, but in general, egpe*' 
oially in steamships and vessels of the larger size, some person competent to act as mastet 
4n I 
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seaworthy during the voyage, if it be in hig power to do so ; 
and if, from the*neglect or ifrant of good faith of the owner or 
his agents, the vessel becomes unseaworthy, by damage or loss 
in her hull or equipments during the voyage, the ownej* must 
repair the damage or supply the loss, at the port of refuge, 
refreshment, or trade. The underwriter will be discharged fK)rn 
liability for any loss, the consequence of sncih want of faith or 
diligence. Unseaworthiness, arising after the eomnieneement 
of the voyage, and produced by a peril insured against, does 
not, of itself, diseharge the insurer. It ilfbposes upon the astinred 
the duty of using reasonable diligence to repair it, and a negli- 
gence in that respect may discharge the insurer from any loss 
arising from the want of such due diligence, (a) If a vessel be 
insured in the latter part of a long sea-voyage, the standard of 
seaworthiness is more liberal and more relaxed, and it will *be 
Sufficient if the vessel be (iornpetent to be s;ifely navigated 
home, (ft) There are numerous cases in England and in this 
country on the question of seaworthiness, and they have gener- 
ally been questions depending upon matters of fact, and lead 
to inquiries too minule for general elementary instruction. (6*) 
A breach of the implied warranty of seaworthiness, in the course 
of the voyage, has no retrospective operation, and does not 
destroy a just claim to damages for losses occurring prior to the 
breach of this implied condition, (d) The standard of sea- 
worthiness has been gradually raised within the last thirty 
years, from a more perfect knowledge of shii)-building, a more 


Eden v, Parkinson, Doii;^. 732. Tyson Gurney, 3 'rorm, 477. If the warranty or 
representation he falsiiied hy irresistilile force or unavoidal)le accident, after the risk 
has attached, the validity of iheconiract remains unimpaired. 

(«) Paddock v. Eranklin Ins. Com}»aiiy, 11 Pick. 227. llollingworth v. Brodrick, 
7 Adol. & Ellis, 40. American liis. Company v, Cj;den, 20 Wendell, 287, 294. 
Copeland N. E. Marine Ins. Co. 2 Metcalfs Hep' 432. 

(6) Hucks V. Thornton, 1 Holt’s N. P. Rep. 30, Paddock i\ Franklin Ins. Com- 
pany, 11 Pick. 227. * 

(c) The cases are well collected ?n Phillips on Insurance, vol. i. 308-329, 2(1 edi- 
tion. 

(d) The same principle applies as to misrepresentations excmiit from fraud. Duer 
on Representations, 83. . Annen v. Woodman, 3 Taunt. Rep. 299. Scwall, J., in 
Taylor V. Lowell, 3 Mass. Rep. 347. Paddock v. Eranklin Ins. Company, II Pick. 
227. 
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enlarged experienq^ of maritime risks, and an increased skill in 
navigation. 

In many ports certain equipments would now be deemed 
essential, which, at an earlier period, were not customary on 
the same voyages. Seaworthiness is to be measured by the 
standard in the ports of the country to which the vessel belongs, 
rather than that in the port or country where the insurance was 
made, (a) 

Every warranty is part of the contract, and is eifher express 
or itfiplied. If it he an express warranty, it must appear upon 
the face of the policy. Any statement or averment of a fact, 
or any undertaking or description on the part of the insured on 
the face of the policy, which relates, as a matter of fact, to the 
risk, amounts to a- warranty. It differs from a representation in 
this respect, that it is in the nature of a condition precedent, 
and requires a strict and literal performance. Whether the 
thing warranted be material or not, and whether the loss hap- 
pened by reason of a breach of the warranty, or did not, is 
immaterial. A breach of it avoids the contract ab initio, {b) ’ 
Every condition precedent requires a strict performance to 
entitle a party to his right of action. * But seaworthiness 
*289 *in port may be one thing, and seaworthiness for a whole 
voyage quite another ; and a ship may be seaworthy in* 
harbor when under repair, though she would not be so in that 
condition at sea. (c) It relates to the purposes in conternpla- 


(a) Tidmarsh Washington Fire and Marino Ins. Company, 4 Mason, 439. 

(/;) I)e Ilahn v. Ilartloy, 1 Term Hep. 343. Kenyon v. Bcrtlion, Douglas, 12, 
note 4. Goix v. Low, 1 Johnson's Cases, 341. Barker Plnenix Ins. Co. 8 John- 
son's K. 307. Goieoedica V. Louisiana State Ins. Company, 6 Martin, N. S. 51. 
Wood V. Hartford F. 1. Company, 13 Conn. Rep. 533. So, in the French law, a 
false declaration, as that a vessel was armed, or would sail with convoy, though 
made hy mistake, and without fraud, avoids the policy. Fothier, Traitf? d' Assurance, 
n. 196. 

(c) Annen w. Woodman, 3 Taunt. Rep. 299. Bond v. Nutt, Cowp. Rep. 601. 
Pawson i?. Watson, ^Ibid. 785. l)c Uahn v. Har|ley, 1 Terra Rep. 343. Worsley v. 
Wood, 6 Ibid. 710. Forbes v, Wilson, 1 Park on Insurance, 344. Fowler w. JRtna 
Fire Ins. Company, 6 Cowen's Rep. 673. , 


1 Subsequent policies of insurance are breaches of a warranty against other Insurance. 
Per Comstock, J., in Mussey v. Atlas Miit. Ins. Co. 4 Kernan, (14 N. Y.) 79. 
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tion, whether in port or for the voyage, and seaworthiness is of 
course subject to be rnodifi^ by circurnstances. A vessel may 
be seaworthy while lying in port for the purposes to which she 
is to be there applied, when she would not be for the voyage, 
and she may be^seaworthy for one voyage and i^ot for another. 
It is sufficient if she be seaworthy for the voyage when ^he 
sails, (a) The general rule is, that the vessel must be seaworthy 
at the commencement of the risk, whatever that risk may be, in 
order to maTce the policy attach and charge the insurer, [b) It 
was held, in th& case of Weir v. AbeAlcen^ (c) that though a 
ship 'be unseiworthy at the commencement of the risk, yet if 
the defect be cured before a loss, a subsequent . lop is recover- 
able under the policy. The argument of Lord Tenterden in 
favor of this doctrine is very weighty, but a doubt seems to 
have been thrown over its solidity by the Supreme Court of 
the United States, (rf) 

There has been much discussion respecting the doctrine of 
seaworthiness, in its application to the successive stages of the 
voyage subsequent to its commencement. The owner is bound 
to keep the vessel in a competent state of repair and equipment 
during the voyage, .as far as it may be in his power. If this be 
not the case, and ^ afterwards happens, which could not by 
any means be either increased or aflbeted by a prior breach of 
the implied warranty of seaworthiness when the policy attached, 
as, for instance, if the master should omit to take a pilot at an 
intermediate port, when he ought and might have done it, and 
the vessel be two years afterwards lost by capture, or if he 
sailed without sufficient anchors; and the vessel be afterwards 
struck with lightning, would the insurer be discharged ? ^ The 


(а) Taylor v, Lowell, 3 Mass. Rep. 331. Mcrcliapts’ Ins. Company u. Clapp, 11 
Pick. 66. 

(б) Paddock i>. Franklin Ins. Company, 11 Pick. 227. 

(c) 2 Barn. & Aid. 320. 

\d) M’Lanahan v. The Univcrsal|lnsurance Company, 1 Peters's Rep. 170. 

* The duty of \he assured to keep the vessel in a fit state of repairs during the voyage^ 
. was much discussed in Copeland v. N. E. Ins. Co, 2 Met. R. 432. The use of the word 
seaworthineu in expressing this duty, was considered as having led to ambiguity in the 
language of the adjudged cases. But it was held, that the assured must, as promptly as 
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better opinion would seem to be that he would not be dis- 
charged. (a) A clause is frequently inserted in policies, that if 
a vessel upon a regular survey be declared unseaworthy, by 
reason of her being unsound or rotten, the insurers shall be dis- 
charged. Thit clause is intended to save the underwriters from 
the vexatious and difficult investigation of the latent defects of 
a ship to wliich the disaster was to be attributed. It is suffi- 
cient if the survey be made within, a reasonable time after the 
termination of the voyage; and if the survey states that the 
vessr3l was condemned solely on account of rottenness ex- 
isting at the time of tjie survey, it is a conclusive bar to the 
assured, (b) 

The most usual express warranties are, that the ship was safe 
at such a time, or would sail by such a day, or would sail with 
convoy, or a warranty against illicit and contraband trade, or 
that the property insured is neutral. During the long maritime 
war that grew out of the French revolution, and while we 
continued in our neutral position, the warranty of neutrality 
attracted great attention, and became ja very fruitful topic of 
discussion in the courts of justice. It was understood and 
settled, that it was not sufficient, under this warranty, thjit the 
ship and cargo were in fact neutral. They mi:^fjt be neutral to 
the purpose of being protected, and, therefore, the ship must 
have the requisite insiffnia of neutrality by bping duly docu- 
mented as a neutral vessel, and by being unaccompanied with 
documentiS that go to falsify the warranty. She must also have 


(o) Shaw, Ch. J., Paddock r. Franklin 1 iih. Company, 11 Pick. 227. Weir v. 
Aberdeen, 2 Barn. & Aid. 320. M’Millan v. Union Ins. Comj)nny of Charleston, 
S. C. 1838. American Ins. Company Oj^dcii, 15 Wendell, 532. Copeland v, N. 
E. Marine Ins. Co. 2 Metcalfs 11. 432. 

(/i) Stciiimetz v. United Statcis Ins. Company, 2 Serjr. & Rawle, 296. Brandegee 
V. National Ins. Conij)any, 20 Julius. Kep. 328. Griswold v. National Ins. Com- 
pany, 3 Cowen's Kep. 96. Rogers v. Niagara Ins. Company, 2 Hall’s N. Y. Rep. 
86 . 


it is in his power, from time to time during the voyage,, make such repairs as the service 
in which the Vessel was engaged should require; and that any loss which might occur in 
consequence of any neglect to make such repain?, could not be recovered of the under- 
writers. Hazard v, N. K. Ins.’ Co. 1 Sum. R. 218, 230. S. C. 8 Pet. R. 667. Staibuok v, 
N. £. Marine Ins. Co. 19 Pick. 198. 
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been conducted, throughout the voyage, according to the duties 
which particular treaties and the general rules of neutrality 
enjoin, sq as to be entitled to protection, by the law of nations, 
in the court’s of the belligerent powers. To construe the 
engagerrient to Be less * than that, would be to render it, *290 
in a great degree, idle and nugatory. On such a warranty 
the insurer lays out of view the risk of loss, by reason of the 
want of due proof of neutrality, and of a strictly neutral con- 
duct. The insured having in his own hands the means to main- 
tain his averment, he is bound to do if whenever and wherever 
the- neutrality of the property, or its privileges as such, are called 
i;i question, (a) The warranty imposes upon the insured the 
exact observance of all those duties which belong to a neutral 
vessel ; and by the violation, or by the omission, of any clear 
and certain neutral duty, the vessel forfeits her neutrality, and 
the warranty is broken. The neutral is bound to submit to 
visitation and search, and resistance thereto would be a breach 
of the warranty, (d) 

Many interesting questions arise in the course of a maritime 
war, upon the warranty of neutrality, but which attract no 
attention while tjiey remain dormant in a season. of general 
peace. One of those questions held a proruinent place some 
years ago in the jurisprudence of this country, and led to very 
vexed discussions and contradictory results. The controversy to 
which I allude \vas concerning the legal effect, in a suit upon 
the policy, of a sentence of condemnation in the admiralty 
courts of the belligerent powers, of property warranted neutral, 
but captured, libelled, and condemned as enemy’s property, (c) 

' The general result of those discussions has been already stated, 
and they will probably not be revived until some maritime war 


(«) Blagge V. New York Jns. Company, I Gaines’s Rep. 549. Baring w. Royal 
Exchange Ass. Company, 5 East’s Rep. 99. Carrere v. Union Ins. Company, Con- 
dy’s Marshall, 406, tt, note. ^ Galbraith v. Gracic, Ibid. Pheenix Ins. Co. n. Pratt, 2 
Binn. Rep. 308. Wilcocks v. Uifton Ins. Company, Ibid. .574. CooliUge v. N. Y. 
Firemen Ins. Company, 14 Johns. Rep. 308. The register is the only requisite docu- 
ment in time of peace in eviddhee of the national character of the vessel. Catlett v. 
Pacific Ins. Company, 1 Paine, 594. 

(ft.) 3ee vol. i. 163. 

(c) See vol. ii. 120, 121. 

VOL. III. 
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shall hereafter arise, to stimulate cupidity, and disturb the com- 
merce of the ocean. 


*291 *(6.) Of the perils within the policy. 

The general rule is, that the insurer "charges himself 
with, all the maritime perils that the thing insured can meet 
with on the voyage : prcestare tenetur quodcunque damnwn 
obveniens in mari. It was an ancient opinion, stated by San- 
terna, that the insurer was not responsible for very unusual and 
extraordinary perils not ^specially stated. But such a principle 
is now utterly exploded, and the policy sweeps within its • in- 
closure every peril incident to the voyage, however strange or 
unexpected, unless there be a special exception, (a) The perils 
enumerated in the common policy are sufficiently comprehensive 
to embrace every species of risk to which ships and goods are 
exposed ftom the perils of the sea, and all other causes incident 
to 'maritime adventure. The enumerated list may be enlarged 
or abridged at the pleasure of the parties. In England and in 
this country, a specification pf the risks is an essential part of 
the contract. In most of the countries of Europe, where there 
is no special agreement of the parties, the perils that the policy 
is to cover are defined by law. (6) 

A person may protect himself by insurance against all losses, 
except such as may be repugnant to public policy or positive 
prohibition, or occasioned by his own misconduct or fraud. 
Against the latter it is not to be presumed any insurance could 
be effected, nor would the courts tolerate such a vicious prin- 
ciple ; for this would, as Pothier says, be a contract which 
would invite ad delinquendum. (c) 

1. *Of the acts of the government of parties. 

An insurance against loss by reason of the acts of one’s own 
government as an arrest or embargO|.is valid. There, is no dis- 


(a) Santerna, de Ass. part 3, n. 72. Ord. do la Mar. tit. Asa. art. 20. Code, art. 
360. Boulay Paty, tom. iv. 9. ^ 

(h) Duer on Insurance, lect. 1, § 6. 

(c) Gk)ix V. Knox, 1 Johns. Cas. 337. Simeon v. Bazett, 2 Manle & Selw** 94. 
Fotkier, Traitd de Ass. No. 65. V 
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tinctioa on this point between a foreigp and domestic embargo ; 
and if the embargo intervenes after the commencement of the 
risk, it suspends, but does not dissolve, the contract 
* of insurance, and the insured may abandon and claim * 292 
a total loss, {a) The same principle is incorporated into 
the new French commercial code, and it pervades universally 
the law of insurance, [b) A distinction has, however, been taken 
between that case ftnd a claim arising between subjects of dif- 
ferent states, and it has been held, that a foreigner could not 
claim agairjst gf British underwriter, founded on the act <ff his 
own state, any more than if the claim was created by his bwn 
act, and on the principle that he was to be deemed a party to 
the public authoritative acts of his own government, (c) But 
Lord Ellenborough afterwards threw a doubt over the doctrine, 
and explained away the force of it, by raising refined distinc- 
tions. He said, the exclusion of risk occasioned by the act of 
the assured’s own government, was only an implied exclusion 
from the reason and fitness of the thing, and might be rebutted 
by circumstances, {d) The distinctions were afterwards point- 
edly disclaimed, and the whole doctrine exploded, on a writ of 
error, in the Exchequer^ Chamber ; (e?) and it was there estab- 
lished, that it was no objection to the right of recovery by the 
insured, that the loss happened by the act of the government of 
his country, though he and the insurer were subjects of different 
states. The latter rule has, likewise, after a clear and accurate 
review^ of the cases, been adopted as just and solid by the 
Supreme Court of New York ; and it was declared, that a sub- 
ject was not to be deemed a party to the legislative, and much 
less to the judicial acts of his own country, so as thereby 
to deprive him of remedy on * a policy by a foreign in- * 293 


(cfc) Page V, Thompson, cited in^ Park on Insurance, 109, n. 6th edit. Odlin v. 
Pennsylvania Ins. Company, 2 Wash. Cir. Rep. 312. Delano v. Bedford Ins. 
Company, 10 Mass. Rep. 347. McBride v. Marine Ins. Company, 5 Johns. Rep. 
2p9. 

{hf'Code de Commerce, art. 369. 1 Emerigon, 541. Pothier, h. t. No. 59. 

(c) Conway v. Gray, 10 least’s Rep. 536. Memiett v. Bonham, 15 East's Rep. 
477. Flindt v. Scott, Ibid. 525. 
id) Simeon w. Bazett, 2 Maule & Selw. 94. 

(e) Bazett y. Meyer, 5 Taunt. Rep. 824. 
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torance office, by reason of any acts or judgments of his own 
country. The contrary doctrine was founded on a fanciful and 
unreasonable theory, (a) 

(2.) Of interdiction of commerce. 

An interdiction of commerce with the port of destination, or 
a denial of entry by the power at the port, or by a blockade, has 
been held not to be a loss within the policy, by decisions in 
England and in this country. The loss must be occasioned by 
a peril, acting upon the* subject insured* immediately, and not 
circuitously, and a just fear of capture is not sufficient. (6) But 
there are other cases which have declared that an interdiction 
of commerce with the port of destination by means of a block- 
ade, or the possession of the port by an enemy, was a peril 
within the policy. It is considered a loss by restraint of princes 
which could not be resisted, and operates as effectually as if the 
vessel was actually seized. It would be unreasonable to require 
the insured to rush into danger with the moral certaibty of 
loss, (c) There is no doubt about the general principle, that if 
the voyage be relinquished merely through fear of capture, the 
loss is ^not covered by the policy. The apprehension of cap- 
ture or of any other peril in transitu^ is no ground of abandon- 
ment. But a just fear of one of the perils insured against has 
been deemed equivalent to the presence of vis major^ when it 


(o) Francis v. Ocean Ins. Company, 6 Cowen's Rep. 404. S. C. 2 Wendeirs 
Rep. 64. 

(ft) Iladkinson v. Robinson, 3 Bos. & Pull. 388. Lubbock v. Roweroft, Esp. N. 
P. Rep. .*>0. Parkin v. Tunno, 1 1 East’s Rep. 22. Richardson Maine Ins. Com- 
pany, 6 Mass. Rep. 102. King v. Delaware Ins. Company, 2 Wash. Cir. Rep. 300.* 
Smith V. Universal Ins. Company, 6 Wheaton’s Rep. 176. Story, J., in Andrews v, 
Essex Ins. Company, 3 Mason, G. 

(c) 1 Emerigon, 507-512. Symonds v. Union Ins. Company, 4 Dallas’s Rep. 417. 
Schmidt v. United Ins. Company, 1 Johns. Rq). 249. Craig v. United Ins. Com- 
pany, 6 Ibid. 226. Barker v. Blakcs, 9 East’s Rep. 283. Oliverji v. Union Ins. Com- 
pany, 3 Wheaton’s Rep. 183. Saltus v. United Ii^s. Company, 15 John’s Rep. 523. 
Thompson r. Read, 12 Serg. & Rawle, 440. Simonds v. Union Ins. Company, •! 
Wash. Cir Rep. 382. Vigors v. Ocean Ins. Company, 12 Ix>ui8iana Rep. 36^. If 
the loss be occasioned by the illegal act of a foreign government, it is a loss within 
the perils of the policy, even though the master refused to submit to the illegal order, 
provided his actual conduct was bond fide in furtherance of the voyage. Williams v. 
Suffolk Ins. Company, 3 Sumniir’s R. 270. 
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applied directly and. effectually, as in the case of a blockading 
squadron, so as to break up the voyage. The danger was 
imminent, and might be said- to be present and palpable, as 
well as. apparently remediless and morally certain. If, there- 
fore, the danger be so great as to amount to almost a 
certainty* of capture, it becomes a restraint in contem- ^294 
plation of the policy, and this is the doctrine which is 
best supported by authority. 

A warranty against illicit trade was introduced *into some of 
ow American policies in 1788. It wa^ intended to applyionly 
to Seizures for breaches of the laws of trade, and the commer- 
cial regulations of ports. It does not extend to seizures for 
offences against the law of nations, nor to acts of lawless vio- 
lence, though committed under a pretext of some municipal 
regulation ; nor to arbitrary seizures under the pretence of illicit 
trade, when in truth no such thing existed. It only applies to 
protect the insurers against illicit trade actually carried on or 
attempted, (a) * 

(3.) Of risks excluded by the usual memorandum. 

To prevent disputes ^respecting partial losses, arising from 
the perishable quality of the goods insured, or from trivial sub- 
jects of difference, it has been a general practice to introduce 
into policies a stipulation, by way of memorandum, that up6n 
certain enumeraicd articles, the insurer should not be liable for 
any partial loss whatever, and upon others for none, under a 
given rate per cent. This clause was first introduced into the 
English policies about the year 1749. Before that time the 
insurer was liable for every injury, however small, that hap- 
pened to the thing insured In France, if there be no such 
express stipulation, the ordinance of the marine, and the 
new code, provide that the insurer * shall not be liable, if * 296 
the partial loss does not ^exceed one per cent, of the 
value of the article damaged, (b) 


(a) Fatidel v. Phoenix In?. Company, 4 Serg. & Kawlc, 29. Cucullu v, Orleans 
Ins. Company, 18 Martinis La. Rep. 11. 

\b) 3 Burr. Rep. 1661. Ord. de la Mar. lit. Assurances, art. 47. Code de Com- 
merce, art. 408. 


34 f 
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The memorandum clause alluded to, usually declares that 
the enumerated articles, and any other articles that are perish- 
able in their pwn nature, shall be free from average under a 
given rate, unless general^ or the ship he strmded} In conse- 
quence of this exception, all small partial losses, however in- 
conciderable, are to be borne by a general average, provided 
they were incurred in a case proper for such an average; and 
in Cantillon v. London Assurance Company (a) it was held, 
that the exception amounted to a condition^ and that if the ship 
was istranded, the insured was let in to prove his whole partial 
loss. But in Wilson v. Smith {b) that decision was overruled, 
and it was held that those words did not make a condition, but 
only an exception; and that in the case of stranding, and in all 
cases proper for a general average, and in those cases only, the 
memorandum did not apply. Afterwards, in Mason v. S/mr- 
rayy{c) Lord Mansfield held the same doctrine; and in Cocking 
v. Fraser^ {d) the principle was carried still further, and received 
its due expansion, and was clearly and precisely defined. It 
was settled, by a strong determination of the Court of K, B., 


(а) Cited 3 Burr. Rep. 1553. 

(б) 3 Burr. Rep. l.'),50. 

(c) Park on Insurance, 160, c. 6. 

(rf) Park on Insuriineo, 151. In some of our American policies the exception in 
these words, ‘*or the ship he stranded'^ is omitted. 


1 The usual clause in the Knglish policies is this: — 

1. *' Corn, fish, fruit, &c. are warranted free from average, unless general, or the ship be 
stranded. 

2. “ Sugar, tobacco, &c. are warranted free from average, under five per cent. 

8. All other goods, also the ship and freight, are warranted free of average, under three 
per cent, unless general, or the ship bo stranded.’’ 

The ambiguity chiefly arises from the use of tlje word average^ which has various mean* 
ings, as applied to sea losses. As here used, says Mr. Arnould, it means partial hss by $ea 
damage ; and the purport of the words, free of average, is, that the underwriter, as to the 
articles enumerated in clause (1,) stipulates to be free from liabyity for any extent of 
deterioration by sea damage, however great, which d^es not amount to a total loss. 

And as to the articles enumerated in clause (2,) ho makes the same stipulation as to all 
sea damage, which does not amount to five per cent, of their previous cost or insured 
ralne; it .being understood in both cases, that if the loss be total, he engages to pay the 
full amount. 2 Arnould on Ins. 854. 

Underwriters not liable for damage to a memorandum article, are yet liable for expenses 
for its preservation, &;c. Indiana|g)li8 Ins. Co. e. Mason, 11 Ind. 171. 
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that though a total loss may exist, in certain cases, when the 
voyage is. defeated, yet in case of perishable articles within the 
memorandum, the insurer is secure against all damage to 
them, whether great or small, whether it defeats the voyage, or 
only diminishes the price of the goods, unless the article be 
completely and actually destroyed, so as no longer physically 
to exist. Considering the difficulty of ascertaining how much 
of the loss arose by the perils of the sea, and how much 
by *the perishable nature of the commodity, and the ira- 
positions to wlrich insurers would •be® liable in conse- 
quence of that difficulty, the rule of construction, as settled 
in that case, is very salutary, by reason of its simplicity and 
certainty. 

But this decision was shaken, and the original doctrine of 
Lord Ch. J. Ryder, in Cav^tilhn v. London Assurance Company^ 
revived by the decision of the K. B., in Burnett Kensing- 
ton^ (a) which declared, that if the ship be stranded, it destroyed 
the exception, and let in the general words of the policy. It 
was also shaken by the observations of Lord Alvanley, in Dyson 
V. Roweroft^ (b) and of Lord Ellenborough, in Cologan v. Lon^ 
don Assurance Company,Jl^c) In our American courts, the doc- 
trine of the case of Cocking v. Fraser is the received law. It 
was explicitly and pointedly recognized as a sound decision by 
the Supreme Court of New York, in Muggrdlh v. Churchy (d) 
and it has received a similar sanction in subsequent cases, in 
that and in other courts ; (e) and the weight of authority is in 
favor of the doctrine, that in order to charge the insurer, the 
memorandum articles must be specifically and physically de- 
stroyed, and must not exist in spepie. It has been frequently 
d vexed point in the discussions, whether the insurer was 
holden, if the memorandum articles physically existed, though 


(а) 7 Term' Rep. 210. 

(б) 3 Bos. & Pull. *474. 

(c) 5 Maule & Sclw. 447. 

l Gaines’s Rep. 196. * 

(e) Ncilson ». Columbian IiS. Compj^y, 3 Gaines’s Rep. 108. Saltiis Ocean Ins. 
Company, 14 Johns. Rep. 138. Marcardier v. Chesapeake Ins. (kinipany, 8 Cranch’s 
Rep, 39, Korean u. United States liis. Company, I Wheat. Ucp. 219. Skinner & 
K. V. Western M. & F. Ins. Company, 19 La. R. 2731 
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they were absolutely of no value. Tl\i& dicta of some of the 
judges, in the cases referred to, are in favor of the doctrine, that 
an extinguishment of the memorandum articles in value, was 
equivalent to an extinguishment in specie; and there is much 
plausible^reasoning in favor of that explanation of the 
* 287 rule. * Lord Ellenborough, in Cologan v. London Assur* 
ance Company, expressed himself strongly on the point, 
and declared that it could not be less a total loss because the 
commodity subsisted in specie, if it subsisted only in the form 
of a^nnisance. There was*a total loss of the 'thing, if by any 
of the perils insured against it was rendered of no use what- 
ever, although it might not be entirely annihilated, (a) ^ » 

If there be a total loss of the voyage by reason of shipwreck, 
or any other casualty, and there be no other means to forward 
the cargo, there is no distinction between the memorandum 
articles and the rest of the cargo. The total loss applies equally 
to the whole, (b) When part of the articles in the memoran- 


(a) 5 Maule & Sclw. 447. Parry v. Aberdcin, 9 Bam. & Cress. 411 . Mr. Benecke 
says, that the prevalent opinion now is, that if the memorandum artielos are, by sea 
damage, jendered of no value, there is a total loss, though they exist in specie. And 
yet he puts, and leaves unanswered, the question, whether, if a cargo of fish, valued at 
100 pounds, ho entirely rotten, and can be sold for one shilling, for manure, is that 
deemed of any value ? Benecke on Indemnity, 379. He might have answered in the 
negative, for the cargo was of no value as fish, or in contemplation of the contract. 

{h) Manning v, Newnharn, Condy's Marshall, 58C. Cologan v. London Assurance 
Company, .'3 Maule & Sclw. 447. Morean v. United States Ins. Company, 1 Wheat. 
Kep. 219. Maggrath v. CJliurch, 1 Caincs’s Rep. 214. And see Phillip.s on Insurhnce, 
vol. ii. 467-510, 2d edition, where the cases arc collected and stated ; Poole v. Protec- 
tion Ins. Co. 14 Conn. R. 47. The Prcnch Code, art. 409, exempts the insurer, under 
the clause, /ree /row average, for all partial losses, except in cam which authorize an aban» 


1 The .settled rule in this country is, that if the goods arrive ut the port of destination 
in specie, tliough of not the slightest value, th^o is no total loss. At an intermediate 
port, there is a total loss, when the goods are so much damaged as to be incapable of 
reaching the port of destination in specie, or are in such a state tliat the health of the 
mariners and tlie safety of the vessel will not admit of their furthest transportation. Hugg 
V. Augusta Ins. Co 7 How. U. S. 595. Williams v.r Kennebec Mut. Ins. Co. 81 Me. 466, 
The principle of these cases has been declared to be law in New York. De Poyster v, Sun 
Mutual Insurance Co. 19 N. Y. (6 Smith) 272. Ogden lijiGen. Mut. Ins. Co. 2 Duer,/204. 
Bepeyster v. Sun Mut. Ins. Co. 17 liarb.- 806. Jn England, the rule for determininK when 
there is a total loss of the memorandum articles nt an intermediate port, does not appear 
to be entirely settled. See Reimer v. Bingrose, 4 Eng. L. & Eq. 888; Rosetto v. Gurney, 
7 Id. 461. , * 
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dum are totally destroyed by the perils insured against, and the 
residue remain partially damaged, it has been a very unsettled 
question, -whether the insured was entitled to recover for the 
part so totally lost. The case of Davy 7 . Milford (a) 
is a strong determination in favor of the * recovery. It * 298 
was said that there,j«ras no case, nor no reason to main- • 
tain, that where the least particle of the thing insured subsisted 
in specie, though the greater part was actually destroyed, the 
insured should be precluded from recovering the value of that 
which was totally lost. The language*bf some of the judges, 
aftewards, in Cologan v. London Assurance Company^ {b) was 
to the same effect. But in opposition to that doctrine, we have 
the case of Hedbnrgh v. Pea/rson^ (c) in which the hogsheads of 
sugar covered by the memorandum were saved, but the greater 
part of the loaves in each ‘hogshead were washed out and de- 
stroyed by a peril of the sea, and yet it was held to be only an 
average loss, and the insurer wholly discharged. So, in Guer- 
lain V, CoL Insurance Company^ (d) part of the memorandum ar- 
ticles (and which were distinct kinds of provisions, and speci- 
fically enumerated in the policy) were lost by shipwreck, and 
the insured .was not allowed to recover, on the ground that the 
insurance was upon so much cargo as an integral subject, and 
the insurer was not liable for any particular item, though it was 
totally lost. The court referred to several decisions in the 
French tribunals, as reported by Emerigon, (e) and to the doc- 
trine of that writer, by which it appears, that in France, under 
the clause free of average, the insurer is not holden, though part 
of the subject insured be totally destroyed. The principle is, 
that the parties have a right to make their own contracts, and 
if the contract be lawful, it becomes a law to the court ; and it 
would introduce uncertainty and confusion to undertake to 
modify the contract (as they do in Italy, under this very 
clause) (/) upon assumed principles of equity. The cases of 


ihnmmt ; and in such oases the insurer has the option between the abuiulonnient and 
the claim for average loss. 

(a) 15. East's Rep. 550. (b) 5 Maulc & Sclw. 447. 

(c) 7 Taunt. Rep. 154. 7 Johns. Rep. 527. 

(s) I Emeri^n, 662-670. 

(/) Targa, c. 52, note 18. Casaregis, Disc. 47, n. 10. 
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Biays v. Chesapeake Insurance Compmy^ Morean v. 
*299 The * United States Insurance Company^ and of Hum- 
phreys v. The Union Insurance Company^ {a) h€ive estab- 
lished the same rule, that the underwriter pays nothing if the 
loss of the meniorandum articles be partial, and not total ; and 
it is partial only when part of the cargo arrives in safety, how- 
ever deteriorated in value, though another part of the cargo had 
been wholly destroyed by disasters on the voyage. This may 
now be considered as the settled law of this country on the 
subject. ( 6 ) ^ • 

The French law requires that goods, subject by their nature 
to particular detriment or diminution, he specified in the policy 5 
otherwise, the insurer is not liable for the losses which may 
happen to those articles, unless the insured was ignorant of the 
nature of the cargo at the time the contract was made, (c) 


(a) 7 Oranch, 415, 1 Wheat. Ut’p. 21'.), 227, note, 3 IVrason, 429. 

(/)) Wadsworth t\ Paoitic Ins. Company, 4 AVcndell, S:f. In that ease it was de- 
cided, that the underwriter was not aiiswernhle for a j)artial loss on nicinoraiidiim arti- 
cles, except for general average, unless th(;r(^ ho a fo/a/ loss of the whole of the particular 
species, ^Yhethcr the particular arti<‘le he shipped in bulk, or hi separate ])oxes or pack- 
ages. So, in Brooke v, Louisiana Jus. Company, 17 Martin, 530, whert? the insurance 
was of a cargo of mules as mcmornnduin articles, it was held, that* there must be a 
physical total lo.ss of the whole nuinher insured, to authorize a recovery. See 16 Mar- 
tin, 640, 681, discussions on the same case ; and Insiiranee (yompany v. Bland & Cole- 
man, 9 Dana’s K. Hep. 156, to S. P. 

(c) Ord. de la Mar. tit. Dos Ass. art. 31. Code de Commerce, art. 355, 


1 Newlin v. Ins- Co. 20 Punn. 312. In 2 Aniould on Tns. 1038, the settled English rule is 
said to he, that if a cargo of perishable goods he made*, up of several distinct packages, 
each capable of distinct valuation, and any one of them ho entirely destroyed or lost, tlmt 
is an actual total loss of part. But the rule as thus bmadly laid down by Mr. Ariiould, 
cannot now beregartied as the settled doctrine of the English law. In .Jamsoii v. Kalll, 
86 Eng. L. & Eq. 198, the action was upon a policy by which “2,688 bags limsced, 1,600?.” 
wore insured, with the usual mernorandum clause. 'I'he plaintifis claimed to recover as 
for u total loss upon each of 1,023 bags, totally destroyed or nearly so by sea perils. The 
court gave judgment for the defendants. .Tervis, C. J., after nn oluborato review of all the 
cases, thus sums up the conelusioiis of the court. We are of opinion, that where memo- 
randum goods of the same species are shipped, whether in bulk or packages, not expressed 
by distinct valuation or otherwise in the policy to be fyjparately insured, and there is no 
general average and no stranding, the ordinary memorandum exempts the underwriters 
from liability for a total loss or destruction of part only, though consisting of one or more 
entire packages, and .though such package or packages be entirely destroyed or otherwise 
lost by the specified perils.” 
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This is a valuable rule, calculated to guard against dispute and 
imposition. 

(4.) Of the usual perils covered by the policy. 

It not be necessary, nor will this course of instruction 
permit me to do more, than take notice of a few of the promi- 
nent perils which accompany the voyage, and surround it with 
danger. The general and sweeping clause in the policy*which 
follows the list of enumerated perils, “ and of all other perils, 
lossQS, and misfoitunes, to the hurt, detrifnent, or damage oftthe 
goods, ship,” &c., coyer other cases of marine damage of the 
like kind with those specially enumerated, and occasioned by 
similar causes, (a) ^ 

The ignorance or inattention of the master or mariners, is 
not one of the perils of the sea. (b) Those words apply 
to all * those natural perils and operations of the ele- *300 
ments which occur without the intervention of human 
agency, and which the prudence of man could not foresee, nor 
his strength resist. Quod fato contingit^ et cuivis patrifoMilias^ 
quamvis diligentissimo possit conlvngere. The imprudence, or 
want of skill in the;jnaster, may have been unforeseen, but it is 
,not a fortuitous event, (c) ^ The insurer undertakes only to in- 


(o) Cullen V. Butler, 5 Maulo & Sclw. 461 . 

(b) Pothier, h. t. No. 64. Gregson v, Gilbert, Park on Insurance, 83. Lodwicks 
u. Ohio Ins. Company, 5 Hammond, 435. 

(c) In Stracchn, Glossa, 22, casus fortuitus is dchno^ to be accidms^ quod per ensto- 
diamy curam et diUgentiam mentis humancB evitnri non potest Santernu, l)e Ash. part 3, 
n. 65, adds, ubi dUiymtissivius proRcavissety et jn'ovidisset nan dicitur proprie cams fortuitus* 
In Andrews v, Kssex Marine Ins. Company, 3 Mason’s Rep. 26, and in the case of 
Cammann i\ N. Y. National Ins. Company, tried in the Superior Court in New York, 
in December, 1834, it was held to be an unsettled question, whether a loss proceeding 
from the negligence of the captain, would affect the policy as fully as fraud ; and the 
proper rule was suggested by Oakley, J., to be, tliat the neglect of the captain to use 
those precautions against damage, wliieti a prudent man would have used under like 
circumstances^ would be^ case of gross negligence, within the meaning of the law. In 


1 The words in the general clause do not cover all losses, but are restricted to losses of a 
similar nature, and arising from similar causes to those enumerutod. Hence, they do not 
cover a loss from the consumption of the cargo by tl.e crew or passengers, or from a sale 
to pay for repairs. Moses v, Sun Mut. Ins. Co. 1 Duer, R. 169. 

2 Magnus Buttemer, 9 Eng. L. & Eq. 461. 
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demftify against extraordinary perils of the sea, and not against 
those ordinary ones to which every ship must inevitably be ex- 
posed ; but it is often difficult to discriminate between damage 
occasioned by the ordinary service of the voyage, and which 
falls upon the owner, and by a peril of the sea, for which the 
insurer is responsible.’ Damages resulting from the ordinary 
employment of the ship, or the inherent infirmity of the article, 
as the*loss of an anchor by the friction of the rocks, or the wear 
and tear of the equipment of the ship, or her destruction by 
woftns, or the dirniimtfon of liquids by the ordinary leakage to 


tlie case of Bolton r. Ainoriran Ins. Company, tried in the Superior Court of New 
York, before Ch. .J. Jones, (Novernher, IS.'l.'i,) it was held, that the underwriters were 
liable for a loss arisin*!:, not from nepligenee merely, hut from gross nefrlij^eiiec by the 
master. But it is very diHieiilt to draw the line of distinetion between the cases where 
gross negligence ends and ordinary negligence begins, or to distinguish between pure 
accident and accident from negligence. The courts seem to be approximating in 
effect to the Frcneh meaning of barratry, for tfiey hold, tliat in a case not amounting 
to barratry within the meaning of the English law, if the proximate cause of the loss 
be a peril enumerated, the insurer is liable, though the remote eause of that loss was 
the negligence of the master or crew. Shore v. Bentall, 7 Barn. & Cress. 798, note. 
Busk r. Royal Exchange Ass. Company, 2 Barn. & Aid. 78. Walker v. Maitland. 5 
Barn. &.AId. 171. Bishop v. rentland, 7 Barn. & Cress. ^19. Bedman v. Wilson, 
14 M<;eson & Wclshy, 476. In this last ease, the immediate cause of the loss was a 
peril of the sea, though the cause of the unscaworthincss was remotely the negligence 
in the loading of the vessel. Pjitapsco Ins. Company v. Coulter, 3 Peters’s S. C. Bep. 
222. See, also, infraj p. 307, note, aifd 2 Sumner’s Bep.,200. In Copeland v. N. E. 
Marine Ins. Co. 2 Metealf.s B. 432, it wtLs decided, after great consideration, that if 
a vessel be seaworthy when the voyage commences, and the master afterwards becomes 
incompetent from misconduct, and the vessel he lost for that cause., the insurer was 
still held* liable. Parke, Baron, in Dixon v. Sadler, .*> Mees. & Welsl). 405. Shore v. 
Bentall, note to 7 B. & Cress. 798, S. P., assuming the act was not harrutroiis. 

It was declared, in the American Ins, Co. v Bryan, 26 Wendell, 563, that in the 
case of an insurance against barratry of the master and mariners, the assui e*! is entitled 
to recover if the loss happened by thejl, without proving duo diligence and skill on the 
part of the master. The burden of proof of negligence, not barratrous in itself, and 
yet causing the loss, is on the insurer, if he claims to bo excused from liability on the 
ground of the negligence or want of skill of the master or mariners. But in Perrin v. 
Protection Ins. Co. 11 Ohio Rep. 147, negligence in the agents of the insured was 
held to be no defence to the insurer. • ® 


1 Where salt on board ship was washed away by causes attributable to the perils of the 
sea, so that freight could not be recovered, it was held that the loss might be recovered in 
an action on the freight policy. l)o Wolf v. State Mut. Fire and Mar. Ins. Co. 6 I>uer, 
(N. Y.) 191. 
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which they are naturally subject, or hemp taking fire in a state 
of effervescence, may be mentioned as instances of losses which 
are not within the policy, because they are not losses attributa- 
ble to a casus fortuitus. [a) ^ It has even been a vexed question, 
whether damage done to a ship by rats was among the casual- 
ties comprehended under perils of the sea, and the authorities 
are much divided on the question. The better opinion 
would, however, seem to be, that the insurer * is not lia- * 301 
ble for this sort of damage, because it arises from the 
negligence of the common carrier, and*it may be prevent^id by 
due* care, and is within the control of human prudence and 
sagacity, {b)^ 


(а) Valin, tom. ii. 81. Potliier, Des Ass. No. 66. 1 Kmcrijpon, 390. Rolil v. 

Parr, 1 Esp. N. P. Kep. 444. Martin v. Salem Marine Ins. Company, 2 Mass. llep. 
420. Boyd v. Bubois. 3- Campb. N. P. Rep. 133. Mr. Phillips, in his Treatise on 
Insuranec, vol. i. 639, very properly adds, that if the injury to the ship by worms 
arose from the loss, by a sea peril, of the protection, of the copper sheathing, the in- 
surer may reasonably he charged. But if the loss of tlie sheathing might have been 
repaired, before the vessel became exposed to the action of the worms, it was an act 
of negligence in the master, which would exonerate the underwriter. Hazard u. N. E. 
Marino Ins. Company, 1 Sumner, 218. The insurer is liable for all accidents arising 
from any e.T^r«orf//riary circumstawces or cause, and not from the inherent weakness or 
ordinary wear and tear of the vessel. Potter r. Suffolk Ins. Company, 2 Sumner, 197. 
Plet(!her v. Ingils, 2 Barn. & Aid. 315. In the case of McCargo v. Merchants^ Ins. 
Co. 10 Robs. La. 202, 334, it was held, that in a policy on a cargo of slaves, the in- 
surer is not liable fcf a loss from an insurrection or mutiny of the slaves, unless there 
was an express assumption of risk from an insurrection, fo^hat arises from the inhe- 
rent vice of the subject insured; and this wais held to be the English law. It was the 
case of 'fhe Creole, and the policy stated that the insurer should not be liable “ for 
suicide, desertion, or natural death, but cliiefly for the risk of detention, capture, and 
seizure of foreign power.” 

(б) Dale v, Hull, 1 Wils. Rep. 281. Hunter v, Potts, 4 Campb. N. P. Rep. 203. 
Aymar v. Astor, 6 Cowen's Rep. 266. Roccus, de Ass. n. 49. Cleirac, sur le Guidon, 
c. 5, art. 8, and Emerigon, tom. i. 377, 378, who cites the Dig. 18, 2, 13, 6, and Ca- 
saregis, Straccha, Santerna, Kuricke, and Targa, may all be considered as maintain- 
ing the principle that the owner, and not the insurer, is holden for an injury by ruts ; 
and the only case that 1 have met with directly to the contrary, is Garrigues v. Coxe, 
1 Binn. Rep. 592. "{he opinion of Santerna, dc Ass. part 4, n. 31, 32, is not consist- 
ent with his own principles ; for, v^iilc he admits that an injury by rats cannot prop- 


1 There is no presumption that defects in the hull, found during the voyage, were pro- 
duced by perils of the sea. The burden is oii the assured to prove this. Bullard v. Koger 
Williams Co. 1 Curtis, R. 148. 

2 Lnveroui v. Drury, 16 Eng. L. & Eq. 610. 

VOL. III. 35 
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When a missing vessel shall be presumed to have perished 
by a peril of the sea, depends upon circumstances, and there is 
no precise time fixed by the English law. {a) In thss French 
law, a vessel not heard from is presumed to be lost after the 
expiration of one year in ordinary voyages, and of two years in 
long ones. (6) The ordinances of foreign states have been very 
arbitrary on this point. Thus, by the ordinance of Hamburg, a 
ship was presumed to be lost, if bound to any place in Europe, 
and not heard from in three months ; and by the Recopila^ion 
des Loyes de Indias, in*‘Spain, if a vessel which goes to the In- 
dies is not heard from within a year and a half, it is presutned 
to be lost, (cj In the case of missi ng vessels, the loss is pre- 
sumed to have happened immediately after the date of the last 
n^ws; so that if an insurance be for three months, and the ves- 
sel not being heard from, a further insurance is made for 
*302 a year, and the vessel *is never heard from, in that case 
the first insurer pays the loss, (d) 

What degree of peril changes it from an ordinary to an ex- 
traordinary character, so as to bring it within the stipulation of 
indemnity, is frequently a perplexing question, to he determined 
by the circumstances of the particular case.^ And to prevent 
uncertainty and dispute, it is a settled rule, that the peril, what- 
ever it may be, upon which the policy attaches, must be the 
proximate, and not the remote cause of the loss. Causa prox- 
ima non remota spectatur. (e) If a ship be driven ashore by the 


erly come under the name of casus fortuitus ; magis est improvisus proveniens ex alterius 
culfHif quam fortuitus, ho still conclifdes it to be u peril generally and absolutely as- 
sumed, when not controlled by usage. 

(a) Green v. 15rown, Str. Rep. 1199. Brown v. Neilson, 1 Gaines’s Kep. 525. 
Gordon v. Bowne, 2 Johns. Rep. 150. Houstinaii v, Thornton, 1 Holt's N. P. Rep. 
242. 

(5) Code do Commerce, art. 375. 

(c) I Magens, 89, 90. Institutes of th(j Civil Law of Spain, b. 2, tit. 17, c.^1. 

(d) Bouhiy Paty, tom. iv. 246. 

(e) Walker v. Maitland, 5 Barn. & Aid. 171. It^is upon the principle mentioned 


1 See Wash. Mut. Ins. Co. v, Reed, 20 Ohio, 199. 

2 Montoya v. London Ass. Co. 4 Eng. L. & Eq. 500. See, Thompson v. Hopper, 38 Eng. 
L. & Eq. 39, where the court intimates that the assurers are not liable for u loss of which 
the wrongful act of the assured is the causa sine qua non though not the proximate cause. 
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wind, and in that slt^ation be captured by an enemy, the loss 
is to be imputed to the capture, and not to the stranding, (a) 


in the text, that the insurer on goods is not liable when they are sold l)y the captain 
of a ship to defray the expenses of repairs, rendered necessary by a tempest. Powell 
V. Gudgeon, 5 Maule & Selw. 431. Sarqny w. Hobson, 4 Bingham, 131. Damages 
to another vessel by collision, in which the vessel insured, according to the admiralty 
rule, in a case of mutual error, was bound to bear half the damage, were held by the 
K. B. not chargeable upon the insurer, for the proximate iryury is what the insurer 
has to sustain, and not what the .«hip has to pay for damages to another, by an acci- 
dent remote and incidental. De Vaux v. Salvador, f Adol. & Ellis, 420. Thi;# decis- 
ion was examined and questioned by Mr. Justice Story, in the case of Peters u. Warren 
Ins. Co. 3 Sumner’s R. 339 ; 1 Story’s R. 46.3, S. C.’ In this case it was held, that 
an accidental collision with a foreign vessel was not a case of general average by the 
American law, unless the loss be a sacrifice voluntarily incurred for the common ben- 
efit. 2 Phillips on Insurance, 2d edit. 181-190. In that case the Ship Paragon came 
in collision in the river Elbe with the Galliot Franc Anna, and sunk her; no fault on 
either side. The Marine Court at Hamimrg apportioned one half of the loss upon The 
Paragon, which the master was compelled to pay, and for which the underwriters 
were held liable, on the ground that the damages apportioned on The Paragon were 
a direct and proximate eifcct of the collision. The great point in discussion was not 
the principle that rausa proxinm non remota spectatur^ but its application. Lord Bacon 
(Maxims of the Law, regula 1) gives this sound reason for the maxim, that “it were 
infinite for the law to consider the causes of causes, and their impulsions one of 
another ; therefore, it cewtenteth itself with the immediate cause.” The French codes 
and jurists, in a case of mere adbident by collision, without the fault of either party, 
and where the damages arc apportioned, declare that the insurers bear the part of the 
damages which belong to the vessel insurtul by them. Emcrigon, Valin, Pothier, 
Boulay Paty, and Estrangin, the commentator on Pothier, all concur in this rule, and 
it appears to me tuai the decision of Mr. Justice Story was well sustained by just 
reasoning and sound authority. 

(a) Green v. Elmslie, Peake’s'N. P. Rep. 212. In Hahn v. Corbett, 2 Bingham, 
205, a ship was stranded, and in that condition captured, and the proxima causa was 


1 This case was confirmed on writ of error by the Supreme Court of the U. S. See 14 
Peters’s Rep. 99. See, also, Halo v. Wa.sliiiigton Ins. Co. 2 Story’s R. 176. 

But Mr. Amould is of opinion, that where the collision is entirely owing to the negli- 
gence of the master and crew of the insured, not amounting to barratry, the underwriters 
are exempt from liability. 2 Arnould on Ins. 805. See a decision in ^"hompson v. Rey- 
nolds, 40 Eng. L. & Kq. 54, on n policy providing that the insurers should be liable for loss 
caused by collision, wiiether by accident or negligence. 

The Supreme Court of the U. S. ^en. Mut. Ins. Co. v, Sherwood, 14 How. R. 361,) held, 
that under a policy insuring against the usual perils, including barratry, the underwriters 
are not responsible to the assjired for damages paid by him to the owners of another 
vessel, caused by a collision through 'the negligence of the master of the vessel insured. 
jSee also Mathews v. The Howard Ins. Co, 1 Kem, R. 1, in the Court of Appeals, reversing 
the decision of the Supreme Court, 18 Barb. R. 284, and adopting the rule laid down by 
the Supreme Court of the United States. Cbntro, Nelson v. Suffolk Ins. Co. 8 Cush. 477 . 
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When a partial loss is followed by a total loss, the former may 
be considered as merged in the latter. The courts are not to 
be seeking about for odds and ends of previous partial losses, 
when there is an overwhelming cause of loss which swallows 
up the whole subject-matter, (a) So, on the other hand, if the 
first^loss be distinct and total, and be followed by abandonment, 
the rights of the parties are fixed, and the courts are not to cast 
their eyes forward to see what further perils awaited the prop- 
erty. (b) 

the rule and practice in the United States^ the wages and 
provisions of the crew during the necessary detention of the ves- 
sel for repairs requisite in the course of the voyage, by reason 
of perils insured against, are considered as included in 
* 303 the perils of the sea, and made chargeable upon * the 
insurer ; (c) ^ and we have already seen (d) how far wages 
and provisions constitute an item of general average in the 
cases of capture, embargo, or detention. But I cannot under- 
take to specify more particularly the various kinds of losses 
which are deemed to be covered by the general stipulation to 


hold, in that case, to be the shipwreck, ainl not the ct.ptarc, as the former was a total 
loss. So, if a ship be captured, and while under capture is destroyed by fire, or acci- 
dent, or negligence of the captors, the loss is attributable to the capture, for the sub- 
sequent loss was incidental, and a natural consequence of the capture. Magoun i;. 
N. E. Marine Ins. Co. 1 Story’s K. 157. 

(а) Livie v. Janson, 12 East’s Rep. 648. 

(б) Schieffelin v. N. Y, Ins. Company, 9 Johns. Rep. 27. 

(c) Walden v, I^e Roy, 2 Caines’s Rep. 263. Barker v. Pheenix Ins. Company, 
8 Johns. Rep. 307. Padelford v. Boardman, 4 Mass. Rep. .548. Clark v. United 
Fire and Marine Ins. Company, 7 Mass. Rep. 36.5. In Guzzam v. Cincinnati 
Ins. Company, 6 Ohio Rep. 73, it was held, that in a policy on time, the insurer was 
not liable for the wages of the crew, while the vessel is stranded within the time. 
The wages wore considered to be the ordinary expense. Webb v. Protcc. Ins. Com- 
pany, Ibid. 456, S. P. But in the case of Potter v. The Ocean Ins. Company, 3 
Sumner, 27, Jud^e Story held, that it made no difference in the application of the 
principle, that the wages and provisions of the crow, while the vessel went into port 
to repair, constituted a general average, when .the insurance wes on time ; nor that 
there happened to be no cargo on board, and oonsipquently no contribution by cargo 
or freight. The principle calling for a general average existed, when there was a 
common sacrifice for the benefit of all. 

{d) Sujmif 236. 


1 It was held otherwise in May v, Delaware Ins. Co. 19 Penn. 812. 
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indemnify against perils of the sea. JMany subtle distinctions 
hUve been raised and discussed in the books on this point, 
and several of them have been stated or referred to by Mr. 
Phillips, (a) 

The enumerated perils of the sea, pirates^ rovers^ thieves^ in- 
clude the wrongful arid violent acts of individuals, whcthe? on 
the open character of felons, or in the character of a mob, or as 
a mutinous crew, or as plunderers of shipwrecked goods on 
shore. (6) ^ The theft that is insured against by name, means 
that which is accompanied by violence, (latrocinium^) and* not 
simple theft non est casus fortuitus. (c) But the stipu- 

(a) Phillips’s Tivatise on Insurance, vol. i. 635-647. 

(b) Nesbitt v. Lushington, 4 Term Rep. 783. Brown v. Smith, I Dow’s Rep. 349. 
Bondrett v. Hentigg, 1 Holt’s N. I*. Rep. 149, Pirates, rovers, thieves, are perils 
expressly mentioned in the policy ; hut in the early history of insurance, it was <|uite 
a vexed question, whether they were included among the general perils of the sea ; 
and Santerna, and after him Straceha, have noticed the discussions, and compiled 
learning on the point. It was conceded, that piraiiy was a casua fortuitus of the sea, 
but not theft. Santerna, De Ass. and Spons. part 3, n. 01-65. Straceha, Glossa, 
22, passim. Piracy, according to the old authorities, was held to be included in the 
perils of the sea. 2 RolL Ahr. 248, pi. 10. Comb. 56. But as piracy is now among 
the enumerated perils in policies, 4he point is of no importance. 

(c) Boulay Paty, tom. iv. 35. Roccus, note 42. Emerigon, tom. i. c. 12, sec. 29. 
These cases refer to simple theft committed on board the vessel, and which the law 
presumes might have been prevented by due vigilance in the master. It is now held, 
that the clause in the modern policies against loss by thieves^ applies to the acts of 
thieves who stole from the ship wliilc she lay at the wharf, but who had no connection 
with the ship, though the master and ship-owners might also be liable as common 
carriers. It need not now be shown that the goods were taken by assailing thieves, by 
violence from without. It seems to be intimated that the clause might even apply 
to simple theft by persons belonging to the ship. The Atlantic Ins. Co. w. Storrow, 
5 Paige, 293. This decision overrules all the old authorities and text-books, for they 
all apply the term /ur^um, or simple theft, as well as hiirocinium^ or robbery, to assail- 
ants from without the ship, and exclude from the policy simple theft, as not being 
properly a casualty. All the English text-writers follow the same rule, as Malynes, 
(Lex Mer. c. 25,) Molloy, (dc Jur. Mar. b. .2, c. 7, sec. 7,) Beawes, (Lex Mer. 313,) 
Weskett, (on Ins. tit. Theft,) Park, (30, 31,) Millar, (145, 146,) and Marshall, (by 
Cotidy, vol. i. 243.) Park, in his 6th edition, says, that the English law is silent on 
the subject. The decision by Chancellor Walworth may be reasonable, and it is 
according to the popular acceptation of the word thieves^ but it is against all the text 
authorities, foreign and domest^. It is also in contravention of the principle that 
thefts are not casualties ; 'and it may be a matter of questionable policy whether the 


1 See Naylcr v. Palmer, 22 Eng. L. & Eq. 678. 
85 * 
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lation of indemnity against takings at sea^ arreBts, restrmnts 
and detainments of all kingSy primesy and peoplcy refers only to 
the acts of government for government purposes, whether right 
or wrong. An arrest in the domestic port, after the voyage 
commenced, justifies an abandonment ,; but if made be- 
* 3()4 fore the risk commenced, the contract * is discharged, (a) 
An arrest by the admiralty process, at the instance of an 
individual, on a private claim, is not a case within the policy; 
and it is to be presumed the Court of Admiralty would indem- 
nif/ the owner or insured* in the award of costs, and charges 
against the unjust prosecutor. (6) It is a very ancient rule, that 
the insurer does not run the risk of obstructions occasioned by 
the debts or misconduct of the assured, (c) Under the insur- 
ance against fire, it is held, that if the ship be burnt under justi- 
fiable circumstances, to prevent capture, or from an apprehen- 
sion of a contagious disease, the insurer is liable, (d) If sails 
and rigging, put on shore while the vessel is repairing at a for- 
eign port, be burnt, they are covered by the policy, (e) It has 
likewise been held, after a very learned discussion, that the 
insurer is answerable for a loss by fire occasioned by the 


owners and masters of ships ought to be indemnified against thefts of goods under 
their own care, and occasioned by their own lack of vigilance. This decision was fol- 
lowed in Bryan v. The American Ins. Co., in the Superior Court of New York, in 
April, 1840, where it was held, that an insurance against thieves, and barratry of the 
master and crew, covered a loss by simple theft on the voyage, unaccompanied with 
force. S. C. affirmed on error. American Ins. Co. v, Brynn, 1 Hill’s N, Y. R. 2.5. 
Sec, also, 26 Wendell, 563 ; Marshall v. Insurance Co. 1 Humphrey’s Tenn. K. 99. 
It is intimated, in the learned discussions in the case of The American Ins. Co. v. 
Bryan, that a contrary doctrine in the olomentary works was probably advanced, with- 
ont adverting to the difference in the terms of the European and American policies.^ 

(а) Boulay Paty, tom. iv. 238. 

(б) Nesbitt v, Lushington, supra. Ord. of Hamburg, 2 Magens, 218. 

(c) Le Guidon, c. 2, sec. 7. 

{d) Pothier, h. t. n. 53. Torga, c. 56. Emerigon, tom. i. 434. 2 Valin, 75. Gor- 
don V. Rimmington, 1 Campb. N. F. Rep. 123. 

(e) Pelly v. Royal Exchange Assurance Company, I Burr. feop. 341. 


1 The word “ roftfterf,” in the English policies, means loss by violence; and '' dangers 
> of diS roads'* mean either dangers of the road when ships lie at anchor, or such dangers 
^on land as more immediately occur on roads, e. g, overturning of carriages. De Kotbs- 
- child v. Royal Mail S. P. Co. 14 Eng. L. & £q. 827. 
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negligence of the master and mariners, (a) This decision is 
subsequent to that of Grim v. PhoBnix Insurance Company^ (b) 
in whioh it was held, after a discussion equally searching and 
elaborate, that a loss by fire, arising from carelessness, was not 
covered by the insurance. The French law coincides with the 
English decision, (c) Every species of capture^ whether lawful 
or unlawful, and whether by friends or enemies, is also a loss 
within the policy.^ Barratry is a peril specially insured against; 
and Lord Mansfield thought it very strange that the 
underwriter should undertake *to indAnnify against the #*305 
misconduct 'of the master, who is the agent of the in- 
sured, and subject to his control, (d) It means a fraudulent 
breach of duty on the part of the master, in his character of 
master, or of the mariners, to the injury of the owner of the 
ship or cargo, and without his consent, and it includes every 


(a) Busk V. Royal Exchange Assuniiiee Cornjmny, 2 Barn. & Aid. 73. See, also, 
Walker v. Maitland, 5 Ibid. 171, and Bishop v. Penthmd, 7 Barn. & Cress. 219, S. P. 
Gilmore v. Carman, 1 Smedcs & Marshall, Mi.ss. R. 279. In this last case it was held, 
that owners of steamboats engaged in the carrying trade on the Mississippi, were 
responsible as common barriers, and that a loss by fire was not within the exception 
of acts of God, and not within the exception of dangers of the river. It is not in- 
evitable, and may be counteracted by human sagacity. See, also, iw/ra, p. 306. It 
may hero be added, that los.s of goods by spontaneous ignition is not covered by the 
policy. Boyd a. Dubois, 3 Campb. 133. 

(b) 13 Johns. Hep. 451. 

(c) Boulay Paty, tom. iv. 23. The rule appears to be settled by the weight of au- 
thority in the United States, that in a marine policy in which fire i.s expressly insured 
against, the insurer is answerable for a loss by tire, occasioned by the negligence of the 
master or crew. Patapsco Ins. Company v. Coulter, 3 Peterses U. S. Rep. 222. 
Columbia Ins. Company v, Lawrence, 10 Ibid. 517. Waters v. Merchants* Ins. Com- 
pany, 11 Ibid. 213. 

(d) We are told byRoccus, De Ass. n. 89, that barratry is ex])re88ly excepted in 
the policies at Naples. So, by the ordinance of Philip II. for Antwerp, and by the 
usage at Rotterdam and C.adiz, barratry in the captain or mariners was not insurable. 
On the other hand, at Hamburg, and Genoa, and Bilboa, it mijjht be insured against. 
Kmcrigon, Des Ass. tom. i. 366, 367. Ord. de Bilboa, c. 22, n. 19. In the Institutes 
of the Civil Law of*Spain, by Asso & Manuel, b. 2, tit. 17, c. 1, it is laid down that 
the insurer is not liable for damages arising from the fault of the captain or pilot. In 
some of our American policies, the risk from barratry is qualified ; it is, “ Barratry 
of the master (mhss the assi^'ed be owner of the vessel) and mariners.** 


^ Powell V. Hyde, 84 Eng. L. & £q. 44. 
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breach of trust committed vjith dishonest views, (a) ^ Barratry 
is used by the French writers in its larger sense, as compre- 
hending negligence, as well as wilful misconduct ; (b) therefore, 
no illustration can be safely drawn from the French authorities, 
when the term is used as in the English and American law in a 
more limited sense, and applicable only to the wilful misconduct 
of the master or mariners. To trade with an enemy without 
leave of the owner, though it be intended for his benefit, or for 
a neutral to resist search, though his motive be to serve the 
ownQT, or for a letter &i marque to cruise, and take a prize, 
though done for the benefit of the owner, if the ship be lost by 
reason of the acts, are all of them acts of barratry. So, sailing 
out of port in violation of an embargo, or without paying the 
port duties, or to go out of the regular course upon a smuggling 
expedition,.^or to be engaged in smuggling against the consent 
of the owner, are all of them acts of barratry, equally with 
more palpable and direct acts of violence and fraud, for they 
are wilful breaches of duty by the master, in his character 
of master, to the injury of the owner, (c) It makes no 


(a) Aston, J., Cowp. 155. Willcs, J., 1 Term, 25^). Lord Ellenborougb, in Eurle 
V. Roweroft, 8 East, 126; 2 Maule & Selw. 172. Stone v. National Ins. Company, 
19 Pick. 36, 37. Cook v. Comm. Ins. Co. 11 Johnson, 40. 

(A) Pardessus, Cours de Droit Com. tom. iii. n. 772. 

(c) Stamma v. Brown, Str. Rep. 1173. Knight v, Cambridge, as cited by Lord 
Mansfield, in Cowp, Rep. 153, and by Lord Ellenborough, in 8 East’s Rep. 135, 136. 
Vallejo V. Wheeler, Cowp. Rep. 143. Robertson v. Ewer, 1 Term Rep. 127. Have- 
lock V, Hancill, 3 Term Rep. 277. Moss v. Byron, 6 Term Rep. 379. Phyn v. 
Royal Exchange Assurance Company, 7 Term Rep. 505. Earle v. Roweroft, 8 
East’s Rep. 126. Hood v. Ncsbit, 2 Dallas’s Rep. 137. Kendrick v. Delafield, ,2 
Gaines’s Rep. 67. Brown v. Union Ins. Company, 5 Day’s Rep. 1. Cook v. Com- 
mercial Ins. Company, 11 Johns. Rep. 40. Grim v. Pheenix Ins. Company, 13 
Johns. Rep. 451. Wilcocks v. Union Ins. Company, 2 Binn. Rep. 574. Millaudon 
V. New Orleans Ins. Company, 11 Martin’s La. Rep. 602. Abbott on Shipping, 5th 
Am. edit. Boston, 1846, 243. The insurer is answerable for a loss from barratry of 
the master, in attemjkting to smuggle, though the policy contains a warranty by the 
assured against illicit or prohibited trade. Sucklcy v. Delafield, ,2 Gaines’s Rep. 222. 
Amer. Ins. Co. v. Dunham, 15 Wendell, 1. But deviation through mere ignorance, 
or a mistaken sense of duty, is not barratry. Phyn i;. Royal £x. Ass. Co. 7 Term, 
505. Wiggin v. Amory, 14 Mass. R. 1. Hood v. Nesjiit, sup. 


f 

1 A part-owner may, as master, commit barratry. Jones v,. Nicholson, 26 Eng. L. & £q. 
542. 
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diiFerence in the reason of the thing, * whether the injury *306 
the owner suffers be owing to an act of the master, in- 
duced by motives of advantage to himself, or of malice to the 
owner, or a disregard of those laws which it was the master’s 
duty to obey, and which the owner relied upon him to observe. 
It is, in either case, equally barratry. If the ship be bawa- 
trously taken out of her course, that act takes the whole prop- 
erty from the possession of the insured, and produces a total 
loss, (a) But it is requisite that the loss resulting from the 
barratry must actually happen during •the continuance of* the 
> and'if the ship be not seized for a smuggling act until 
she has been moored twenty hours in safety at the port of desti- 
nation, the insurer is discharged, (b) ^ 

We have seen that it is a vexed question, rendered the more 
perplexing by well-balanced decisions, and in direct opposition 
to each other, whether a loss by fire proceeding from negligence, 
be covered by a policy insuring against fire. It has been made 
a question, also, whether a loss by any other peril in the policy, 
operating immediately and proximately upon the property, be 
chargeable upon the insurer, when the remote cause of that loss 
was the negligence, or misconduct of the master and mariners, 
not amounting to barratry. Among a number of cases that 
bear upon the question, the case of Cleveland v. Union Insur- 
ance Company^ (c) may be selected as a strong decision in favor 
of the insurer; and the more recent case of Walker v. 
Maitlandy {d) as one equally strong against * him, on * 307 
that very point. The doctrine in the last decision seems 
to be gaining ground as the prevalent and better opinion, (e) ^ 

(a) Dixon v. Reid, 5 Barn. & Aid. 597. 

(ft) Lockyerv. Offley, 1 Term R6p. 252. 

(c) 8 Mass. Rep. 308. 

(d) 5 Barn. & Aid. 171. 

(e) The authority of the case of Cleveland v. Union In.s. Company is much weak- 
ened by the circumstaWs attending it, as stated by Mr. Justice Story, in Williams v. 

1 Where the second mate, by IJie death of his superior officers during the voyage, had 
become acting master, his barratry was held to be within a policy, which excludes the 
barratry of the ** masler/' Tate v. Protection Ins. Co. 20 Conn. R. 481. 

2 This last English case 1ms received a strong confirmation in the case of Redman v, 
Wilson, 14 M. (& W. Rep. 470. So, also, in this country. Georgia Ins. & Trust Co. v. 
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IL Of the voyage in relation to the policy. 

(1.) When the policy attaches and terminates. 

The commencetnent and end of the risk depend upon the 
words of the policy.* The insurer may take and modify what 
risk he pleases. The policy may be on a voyage oid, or on a 
voyage t«, or on the whole complex voyage out and in ; or may 
be for part of the route, or for a limited time^ or from port to port, 
in an intermediate stage of the voyage, (a) If insurance on .a 


Tho SalFolk Ini;. Company, 3 Samn. 270. It has rcreived, howerel, a confirmation 
by the decision of the Supreme Court of Ohio, after a full and learned discussion, in 
Fulton V. Tho Lancaster O. Ins. Coftpany, 7 Oliio Rep. part 2, 1, 25. It was there 
decided, that a river insurance policy, without any clause against barratry, did not 
cover a loss by a peril within the policy, the remote cause of which was the negligence 
of the master or crew. The court went upon the authority of former dccision.s in 
Ohio, and earlier English casc.s, and upon the principle that it was just and politic to 
hold the insurer discharged, when the more remote cause of the loss was negligence 
of the master or mariners, notwithstanding the immediate cause of tho loss was a 
peril insured against. But T apprehend that tho nile, that emtsa proxima non rernota 
spectatur, has now become a controlling and settled rule, not only in the English,*-* but 
in the general American insurance law. The Supreme Court of Massachusetts, 
afterwards, in Delano v. The Bedford Ins. Company, 10 Mass. Rep. 354, recognized 
the general rule, that the immediate and direct, not the remote or contingent cause of 
the lo.ss,Va8 to be regarded in maintaining the right of the assured to recover; and 
in the Supreme Court of the United Stales, the doctrine has been repeatedly declared, 
in. conformity with the English rule as laid down in the latter eases. .Patapsco Ins. 
Company v. Coulter, 3 I’eters’s Rep. 222. Colurnh. Ins. Company v. Lawrence, 10 
Ibid. 517. Waters u. M. L. Ins. Company, 11 Ibid. 213. Williams v. Suffolk Ins. 
Co. 3 Sumner’s R. 276, 277. Vide supra, 300, n., and infra, 374. Independent of 
all authority, the Ohio rule would appear to be the most just, and the other the most 
practicable, convenient, and certain. It is now adjudged in Ohio, in conforn^ity to 
the decisions of the Supreme Court of the United Slates, that on a policy of insur- 
anco on a steamboat destroyed by the explosion of the boiler, arising from negligence 
of the master, and other agents of the insured, the insurer was liable. Administra- 
tors of Perrin v. Protection Ins. Co. 11 Ohio R. 147. 

(a) A policy on time insures no specific voyage^ but covers any voyage within the 


Dawson, 2 Gill's R. 865. American Ins. Co. v, Insley, 7 BarPs B. 223. In this last cose, 
the question is ably and thoroughy discussed, both upon authority and principle, by Ch. 
J. Gibson. Fireman's Ins. Co. v. Powell, 13 B. Mon. 811. r 

1 The risk may end before the vessel has actual^ entered the port; as when she has 
been moored for the requisite time ns near the port as she could approach by reason of 
her too great draft to puss the bar. Whitwell v. Hurriso^i, 2 Weis. H. & Gordon, 127.. A 
policy upon a vessel described us now building, “ lost or not lost,” “ to take effect us soon 
as water-borne," takes effect ut once, if the vessel is already water-borne. Cobb v. New 
England Mut. Ins. Co. 5 Gray, (Mass.) 192. 

2 Mr. Amould lays this down as tbe settled Knglisli rule. 2 Ariiould on Ins. 764, 765. 
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ship be from such a place, the risk doeg not commence until the 
vessel' breaks ground. If at and /rum, it then includes all the 
time the ship is in port after the policy is subscribed, if the 
ship be at home ; and if abroad, it commences, according 
to a decision in Pennsylvania, only from the time she has 
been safely moored twenty-four hours after her arrival, {a) But 
if a ship be expected to arrive at a foreign port, and be insured 
at and from that plcbce^ or from her arrival there, other 
cases say the risk attaches from her * first arrival, (ft) *308 


prescribed timo, and the loss and damage the sliip may sustain by tiic perils insured 
against within the limited period. Bradlie u. The Maryland Ins. Company, 12 
Peters, 378. A deviation does not apply to a policy on time, for it has no prescribed 
track. Union Ins. Co. w. Tysen, .3 Hill, 118. 

(o) Garrigucs v, Goxe, I Binii. Rep. 592. In Pittegrew t*. Pringle, 3 Barn. & Adol. 
514, the general principle was admitted to be, that if a ship quits her moorings^ and 
i-cmoves, though only to a short distance, being perfectly ready to proceed on her 
voyage, it is a saiUmj on the though she be detained by some subsequent occur- 

rence. It is otherwise if she he not in a condition for the voyage, wh(;n she quits her 
moorings, and hoists sail. So, in Union Ins. Co. u. Ty.sen, 3 Hill, 118, the least 
locomotion, with readiness of equipment and clearance, satisfies a warrant}’’ to sail, 
though tlie vessel be afterwards driven back. It is otherwise in a warranty to depmi, 
for that imports an effectiftil leaving of the place. In Treadwell v. Union Ins. Co. 6 
Cowen’s Kep. 270, the court said, that a policy at and from North Carolina to New York^ 
did not attach, at least as to seawortliincss, until the vessel had passed the boundary 
lines of the stale, though the voyage had commenced when the vessel sailed with the 
cargo from Perquimions' River, at or near the towm of Hertford, in that state. This 
was giving too narrow a construction to the w^ords at and from ; ' for though it had been 
justly held, iliat the warranty of seaworthiness has not the same extended application 
in as out of port, while the vessel is dismantled, and undergoing necessary Repairs, 
(ISinith V. Surridgo, 4 Esp. N. P. Rep. 25,) yet, to every reasonable extea^such a 
policy covers the risk of the vessel while within j)ort, or within the line of the state. 

Q|it a policy on a vessel at and from her jtw'i of lading, means one indicated port or 
place only, and going to another within seven miles, after sl£ had begun to take in 
cargo, is a deviation. Brown v, Tayleiir, 4 Adol. & Ellis, 241.^ 

(b) Mottcaux V. London Assurance Company, 1 Atk. Rep. 548. Condy's Mar- 
shall, 261. 2 Caines’s Cases in Error, 172. In Parmeter v. Cousins, 2 Campb. N. P. 
Rep. 235, the ship was insured lU and from 8t. Michael to England, and the ship arriv- 


1 If the policy does not state the jiace of commencement of the risk, the port whore 
the ship was at the time of the execution of the policy, where she was laden and whence 
she sailed on the voyage, may be 4 )roved, and will be deemed the place at which the policy 
attached. Folsom v. Mer. Mut. Mar. Ins. Co. 88 Me. 414. Though a policy is, by its 
tenns, to take effect at a certain time, yet it may bo shown that, from want of delivery, 
failure to comply with some condition precedent, or other ennse, it did not take effect till 
a subsequent time. Atlantic Ins. Co. v, Goodall, 85 N. U. 828. 
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The risk is ususdly made to continue until the vessel has 
been anchored for twenty-four hours in safety, and no longer; 
and the rule has been applied, though the loss proceeded from a 
cause, or death wound,^ existing before the ship’s arrival, (o) 


ing there in distressi was blown out to sea and destroyed, after lying at anchor above 
twenty-four hours ; and Lord Kllenborough ruled, that the insurer was not liable, be- 
cause the vessel had not once l)een at the place in good safety, and the policy on the 
homeward voyage had not attached. It is surprising that the construction of the policy 
at an^ from should .still remniti to *bc settled. The words ought long since to have 
been defined and fixed with mathematical precision. Lord Hardwicke says, the policy 
attaches from the arrival. Ch. J. Tilghinan says, it attaches as soon as the vessel 
fias been safily iiioorad tioentif-four hours. Lord Ellcnborough requires the vessel to be 
at the place in good safety, whether the loss takes place within, or not until alwve 
twenty-four hours after she has andved and anchored. Mr. Justice Porter, in Zacharic 
V. Orleans Ins. Company, 5 Martin’s N. S. C37, rc*qiiired the same anchorage for 
twenty-four hours in good aafeti/. In Williamson v. Inncs, 8 Bingham, 81, note, it was 
held, that on a homeward policy on freight at and from A., it attaches when the ship 
was in condition to begin to take in her cargo. There are excepted cases in which 
the risk in a policy at and from will not .attach until the time of sailing, as where the 
ship i.s not finished, or is nndergoing repa.ir.s, or where there is a particular usage to 
that effect. The general rule is, that in policies at and from a given place, the risk 
attaches while tlio vessel is at the place. Palmer v. Marshall, 8 Bing. 79 ; and in Tay. 
lor V. Lowell, 3 Mass. Rep. 331, and which was eonfinned in Merchants’ Ins. Com- 
pany V. Clapp, 11 Pick. 56, it was hold, that in an.nisuranee on cargo and freight at 
and from a foreign port, the policy attachc.s, though the vessel, while in port with the 
cargo on hoard, may need repairs to enable her to undertake the voyage. There is 
much nicety and difficulty in settling precisely when tlic policy attaches so as to 
charge the insurer, or when the voyage insured is, under the circumstances, to be 
considered as discontinued or abandoned. The case of Tasker o. Cunningha'mc, 1 
Bligh. 87, which floated through several courts in Scotland, and was Anally disposed 
of in the British House of Lords, is a sample of much subtlety in discrimination. In 
Hutton V. The AmericaTi Ins. Co. 7 Hill’s N. Y. R. 321, Chancellor Walworth held, 
that if a vessel he driven by stress of weather, or by superior force, into a port of 
necessity, she is still at^ea in reference to her port of departure, and destination, jsnd 
of discharge.^ 

(a) Lockyor v. Offley, 1 Term Rep. 252. Merctony v. Dunlope, cited in Ibid. 260. 


1 If the injury happened during the risk, it is no objection to a recovery that its extent 
was not ascertained until after the expiration of the risk. KnighV v. Faith, 16 Q. B. 649. 
Where a loss occurred after the policy expired by tltj time of tlie place of loss^ but daring 
its continuance by the time of the place of contract, the insurer was held to be liable. 
Walker e. Protection Ins. Co. 29 Maine R. 817. <■ 

® Where a vessel was unable to proceed directly to her destined wharf, and anchored at 
some distance from the wharf to lighten herself and was there consumed .by fire, it was 
held that the insurers were liable for tlio loss, the policy by its terms covering her till she 
had arrived. Meigs v. Mut. Mar. Ins. Co. 2 Cush. 489. 
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But the risk continues during quaicuntine, though after the 
twenty-four hours, (n) 

« If the policy be to a country generally, as to Jamaica, the 
risk ends at the first port made for the purpose of unlo?tding, 
after the* vessel has beei\ moored there in safety fdr twenty- 
four hours, {b) But in France, where insurances are genefally 
to the French. West India Islands, the risk continues 
until the cargo is discharged at the last place of *des- ^30& 
tination. (c) So, if a vessel be insured from the West 
Indies to a port of discharge in t'he*United States, and she 
sail(3d from the West Indies for Savannah, and after inquiring 
at that port into the state of the markets, and procuring some 
repairs and supplies, and staying only a reasonable time for 
those purposes, and without discharging any part of her 
cargo, sails for Boston, it was htdd, that she was protected by 
the policy On her passage to Boston, as Boston was the port 
of discharge within the policy, (d) If the policy contains a 
liberty to touchy stay^ and trcule^ or to touch and stay^ or if there 
be a known usage of trade, the risk will be prolonged according 
to that usage, or the terms of the pplicy, and intermediate voy- 
ages may be covered by the insurance, (e) 

The risk upon the cargo is subject to much mbdificatioti by 
the agreement of the parties, but it usually commences from 
the loading thereof aboard the ship. By the French law, the 
policy covers the goods while on the passage in lighters from 
the wharf to the ship, in the harbor where she is anchored, 
though not if the goods are to ascend or descend a* river to 


Howell 17. The Protection Ins Company, 7 Ohio Kep. 284. ^ Peters v. Phoenix Ins. 
Company, 3 Ser^. & Rawle, 25, the court overruled tins case of Mcrctony v. Duhlope, 
and held, that where a vessel received her death wound during the voyage, or suffered 
damage above fifty per cent., she might be abandoned, tliough she had been moored 
twenty four hours in safety in the port of destination, and that it was of no moment 
at what time the loss was ascertained, if it occurred during the voyage. 

(а) Waplcs V. Eames, Str. Kep. 1243, 

(б) Leigh i). Mather, 1 Esp. N. J?. Rep. 412. 

(c) 2 Emerigon, 72.* 

((/) Lapham v. Atlas Ins. Co. 24 Pick. R. 1. 

(«) Sidvad 9 r v. Hopjiins, 3 Burr. Rep. 1707. Gregory w. Christie, cited in Condy’s 
Marshall, 273. Earquharson v. Hunter, Park on Insurance, 67. 

VOL. III. 86 ' 
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the ship, (a) The risk continues while the cargo is actually <Mi 
board the ship, and no longer ; though if the cargo be tempo* 
rarily landed from^ necessity, during the voyage, it is Still pro- 
tected by the ‘policy. (&) If the policy, as is usual, covers the 
risk upon the goods until safety landed^ then the risk contin- 
ues during their passage to the shore, and until all the goods 
are landed, (c) ' Policies of insurance are construed according 
to the usages of trade ; and, therefore, if it be the ordinary 
course of the trade for the owner to employ a common public 
lighter to remove the goods* from the ship to the shore, the pol- 
icy covers them ; though if he was to employ his own lighter, 
or take the goods under hi-» own charge, the insurer 
* 310 would be dis(*harged. {d) * There are usually distinct 

policies on the outward and on the homeward voyage ; 
and if the ship perishes in the harbor abroad, after having dis- 
charged part of her outward, and r(*ceived part of her home- 
ward cargo, there may arise questions as between the dift’erent 
policies on the cargo. It is stated in the French law, that the 
policy on the outward cargo does not end but by the total, or 
almo^ total discharge of tlie outward cargo ; and I should pre- 
sume the risk on the homeward cargo attaches as fast as it is 
received on board, and that the case may happen in which there 
was aliment sufficient to sustain both policies concurrently in 
point of time. If the policy be on the voyage out and home, 
on cargo to such a value, or on a trading voyage, the policy will 
attach on every successive cargo taken on board in the course 


(a) Boulay Paty, tom. in. 419. Code de Comnieuc, art. 328. 

(h) Bouiay Paty, to|||||iii.427. 

(c) Tiutney i;. Etheringtoii, cited in I Burr. Hep 348. Gardiner v Smith, 1 Johns. 
Gas. 141. 

(d) Hacker r. London Absuitiiice Company, cited in 2 Bos. & Pull. 432, in notU, 
Huiry V Hoyal Exchange Abiiuiaiicc Company, Ibid. 430 Mattliie v. Potts, 3 Ibid. 
23. Stiong e. Nataliy, 4 Ibid. 16 (^oggcbhall v American Ins. Company, 3 Wen- 
dell, 283. See suyiia, 260, as to usage. 


I By the terms of the policy, the iibk to continue during a reasonable time for the 
diasbarge of the Cargo. It was held, that a dfscharge ol^pait of the cargo did not termi- 
nate the risk as to that pait, unlens it had been taken mCo custody by the oousiguee. 
Fletcher v» St. Louis Mar. Ins. Co. 18 Mls. 193* 
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<rf the voyage, and the amount of property on board to the sum 
mentioned, remains covered, without regard to the faotj that 
part of the original cargo was landed at the intermediate port^ 
and the cargo on board at the time of the loss was the proceeds 
of the outward cargo. The policy attaches on goods taken in 
exchange, or substituted, in the course of a trading voyage, as 
often as the goods may be changed, (a) But if the policy be 
on goods outward, and upon their proceeds home, and the same 
goods are brought back in the same vessel, without having been 
changed or landed at the port of deetirfhtion, they are noticov- 
ered by the policy on the homeward voyage. The policy had 
reference to a change of cargo at the port of destina- 
tion, and meant a substituted * cargo for the one carried •Sll 
out, and not the cargo itself. The homeward cargo, 
procured by money or credit advanced on ihe outward cargo, 
may, and has been deemed, by a reasonable construction, as 
the proceeds of the outward cargo; (b) but it would be too ex- 
travagant a departure from the terms of a written contract, to 
make the issues and profits of a cargo stand ^n this case for 
the original cargo, (c) 

In insurances on freight, the risk usually begins from the time 
the goods are sent on board, and not before, (d) But if the 
ship, sailing under a contract, be lost on her way to the port of 
lading, or at^the port of lading to. which she had arrived in 
ballast, before any goods are put on board, or when part of the 
cargo is on board, and preparations are making to receive pas- 
sengers, the insurer on freight and passage-money is liable; 
because an inchoate right to freight, which is an insurable 
interest, had cornniehced, and there was an inception of the 
• risk, which attaches on the whole freight ^r the voyage, (e) 


(а) Mansfield, Ch. J., in Grant v. Paxton, 1 Taunton, 474. Columbian Ins. Com- 

pany V, Catlett, 12 ^hcat. 383. Coggeshall v, Amcriean Ins. Company, 3 Wendell, 
283. ^ 

(б) j^aven V. Gray, 12 Mass. Rep. 71. Whitney v. The American Ins. Company, 

dCo^n,210. ^ 

' (c) Dow t>. Hope Ins. Company, 1 Hairs N. Y. Rep. 166. 

Tonjre v. Watta, Rtr. Rep. 1251. 

j(a) Thompson v. Taylor, 6 Term Rep. 478. Mackenzie u. Shedden, 2 Campb. N. 
F. Rep. 431. Horncastle v, Stuart, 7 East’s Rep. 400. Truscott v. Christie, 2 Brod. 
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If the policy be en ofven one, the recovery is limited to the 
actual amount of freight which would have been earned ; .and. 
it is* necessary to prove that goods were on board froifh whicjbi 
freight was to arise, or that there was some contract, under 
which the ship-owner would have beejn entitled to freight, if 
the ‘peril had not occurred. In a valued policy, if the insured 
has done something towards earning the freight, and there 
was nothing to prevent earning it but the occurrence 
*312 *of the peril, his interest in the whole freight has com- 
menced and been put at risk ; and the weight of author- 
ity is, that he is entitled to recover the amount of the valuation, 
though only part of the cargo be on board, (a) In the case of 
De Longveniere v. Fire Insurance Company^ (b) the court did 
not question the decision in Forbes v. Aspinail^ (c) where a 
valued policy on fpeigtit was opened, and a recovery allowed 
only as to the portion of the cargo on board when the peril 
occurred ; and they rather concurred in it, on the ground that 
the residue of the cargo, which was to be the aliment for the 
freight, was not in that case ready to be shipped, and the vessel 
was, in fact, a mere seeking ship, and for aught that appeared, 
the residue of the cargo might never have been obtained. 

« 

(2.) Of deviation. 

The policy rela,tes only to the voyage described in it, and*to 
the route proper for the voyage insured; and if the vessel 
departs voluntarily, and without necessity, from the usual 
course of the voyage, the insurer is discharged, for it is a varia- 
tion of the risk, and the substitution of a new voyage. The 
meaning of the contract of insurance for the voyage is, that 
the voyage shall be performed with all safe, convenient, and 
practicable expedition, and in the regular and customary track. 
In the case of an unjustifiable deviation, the insurer is dis- 


& Binjr. 320. Rill»y r. Hartford Ins, Company, 2iConn. Rep. 373. Hart v. Dela- 
ware Ins. Company, Condy's Marshall, 281, note. - j. 

(a) Montgomery v. Bgginton, 3 Term Rep. 362. IJavidson v. Willasey, I lifiiale 
& Selw.'313. Livingston v, Columbian Ins. Company, 3 Johns. Rep. .49. Do 
gnemere u.Phcenix Ins. Company, 10 Johns. Rep. 127. Same v. Fire Ins. Cafnpiinyi 
Ibid. 201. • 

{b) 10 Johns. Rep. 201. \{c) 13 East’s Rep. 323. 
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charged; not indeed from loss occurring previous to the de- 
viation, but from all subsequent losses; These are elementary 
pnnciplj^s in the law of insurance, and pervade the institutions 
of every country on the subject {a) 

•The shprtiiess of the time, or of Ihe distance of a •SIS 
deviation, makes no difference as to its effect on the con- 
tract; if voluntary and without necessity, it is the substitution 
t)f another risk, and determines the contract, (b) ^ So strictly 
has this doctrine been maintained, that where a vessel, having 
liberty in sailing down the Frith of Korih to touch at Leith, 
touched at aj^iother port in its stead, equally in her way, if was 
held to be a fatal deviation, though neither risk nor premium 
would have been increased if it had been permitted, (c) 

The great cause of litigation in the courts, on this subject of 
deviation, is as to the facts and circumstances which will be 
sufficient to justify it on the ground of usage or necessity, or 
of the true construction of the policy ; and these are mostly 
questions of law for the determination of the court. 

. Stopping, or going, out of the way to relieve a vessel in dis- 
tress, or to save lives or goods, may, perhaps, under certain 
circumstances, not be considered as a deviation which dis- 
charges the insurer. Mr. Justice Lawrence intimates, in one 
case, (d) that it might be justifiable ; but Judge Peters observed, 
that such deviations were justified to the heart on principles of 
humanity, but not to the law. If, however, the object of the 
deviation was to save life, Judge Washington afterwards 
observed, that he would not be the first judge to exclude 
such a case from the exception to the general rule, though 
he could not extend tlie exception to the case of saving 
property, (e) The chief justice observed, in the case of Mason 

{a) .Rocous, de Ass. n. 20, 52. Emerigon, tom. ii. 28, .59, 60. 9 Mass. Hop. 447. 
Condv’s Marsliall, 184, 185. 1 riiillips on Insurani'C, 181, Ist edit. 

{h) Fuk V. niaek, and Townson v, Guyoii, cited in Beawes, vol. i. 306. 9 Mass. Rep. 
449. .Marlin v, DeUware Ins. Company, 2 Wash, Cir. Rep. 254. 1 Dous. 291. 
7 Crunch, SO. « 

(c) Elliot V. Wilson, 7 Bro. P. C. 459. 
id) 6 East’s Rep. 54. • 

(a) 1 Peters's Adm. Rep. 40, 64. 2 Ibid. 378. Bond v. The Brig Obra, 2 Wash. 

^ Child 1 ’. Sun t^ut. lus. Co. 8 Sandf. S. C. k. 26. 

36 * 
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•314 *v. Ship Blaireau^(a) that the Supreme Court of the 
United States hafl great doubts whether stopping to, 
relieve a vessel in distress was an unjustifiable deviation in 
regard to th^ policy. 

The courts are exceedingly strict in requiring a prompt and 
steady adhere^ice to the performance of the precise voyage in- 
sured ; and, considering the particular state of facts upon which 
calculations of the value of risks are made, and the uncertainty 
and danger of abuse that relaxations of the doctrine would in- 
troduce, the severity of the rule is founded in sound policy, (b) 

If there be liberty granted by the policy to touchy or to touch 
and stay at an intermediate port on the passage, the better opin- 
ion now is, that the insured may trade there, when consistent 
with the object and the furtherance of the adventure, by 
breaking bulk, or by discharging and taking in cargo, pro- 
vided it produces no unnecessary delay, nor enhances nor varies 
the risk. ({?) And if there be several ports of disqbarge meri- 


Cir. Rep. 80. This distinction was sustained by Mr. Justice Story in the case of 
Foster r. Gardner, Am. Jurist, No. 21, and in the caisc of The Henry Kwbn^ik, I Sum- 
mer, 400,* and he ap:reed that any stoppage on the higli seas,*» exrcpt for the purpose 
of savin" life, would he a deviation, and discharpre the underwriter. The Schooner 
Boston and Cargo, 1 Sumner, 328, S. P. But in Williams v. Box of Bullion, U. S. 
District Court in Mass., 1843, it was held not to be an injurious delay to deviate so as 
to speak at sea to a vessel with a signal of distress, or to delay ||iree liours to take iu 
shipwrecked mariners. 6 *Law Reporter, 363.^ 

(a) 2 Cranch’s Rep. 257, note. 

(h) If a steamboat be lost in an attempt to take a vessel in tow, and there be no 
clause in the policy allowing it, and no acqiiiescenrc of the insurers in such a usage, 
they arc not liable. Hermann v. Western Marine and Fire Ins. Company, 13 La. Rep. 
516. Taking a vessel or boat in tow on the MisMssi])pi, held to be a deviation and a. 
discharge of the insurers on the steaml)oat. Stewart v, Tennessee M. & F. Ins. Co.*l 
HumpI). 242; Natchez Ins. Co. v. Stanton, 2 Sinedes & Marshall, Miss. H. 340. 

(c) Kaine v. Bell, 9 East's Rep. 195. Cortnack v. Gladstone, 11 Ibid. 347. Lar 
roche i;. Oswin, 12 Ibid. 131. Urc^uhart r. Barnard, 1 Taunt. Rep. 4.50. Kane v. Co- 
lumbian Ins. Co. 2 Johns. Rep. 264. Hughes Union Ins. Company, 3 Wheaton’s 
Rep. 159. Thorndike v. Bordmnn, 4 Pickering’s Rep. 471. Chase v. Eagle Insur- 


1 The game doctrine has been held in other cases. Walsh v. Homer, 10 Mo. R. 6. Tuiv 
ner v. Protection Ins. Co. 25 Maine R. 516. The languag^'of the court, in tlie latter case, 
sustains a more extended right of deviation when made in good faith, and with a view |tp 
advance the voyage. See American Ins. Co. v. Francia, 9 Barr’s B. 890; Bark Gee* 
Kicholaus, 1 Newb. Adm'. 449* 
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tioned in the. policy, and the insured goes to more than one, he 
must go to them in the order in whicEi they are named in the 
policy ; or if, they be not speciBcally named, he must generally 
go to them in the geographical order ia which they 
• occur, though there may be cases in which he heed not *315 
follow the geographical order. («) ^ This liberty to touch, 
stay, and trade, is always construed to be subordinate to the 
voyage insured, and to the usual course of that voyage, and for 
purposes connected with it. It does not extend to 'ports and 
places opposite to or wide of the usnal«course, or wholly uijcon- 
nected with the voyage insured. The principle is as old as the 
law of insurance, and has accorhpanied it in every stage of its 
progress, (b) . 

The law requires the voyage, so far as concerns the under- 
writer, to be performed with reasonable diligence ; and every 


anc*^ Compnny, 5 Ibid. 51. This liberal eonstrnetion is also /ariven to the liberty to 
touch and make porZ/re/Vy, contained in the French polieies; and if new fronds betaken 
in at such stoppinjj port, the poliey on cargo attaches on thl'm as a ’subHti.iitc for the 
others. If the policy be on cargo to such an amount, and the ship discharges part of 
her cargo at the stoppinj;j^ port, but reserves sufficient on )>onrd as an aliment for the 
policy, and pursues the voyagCf flic policy attaches on the rcsidium of the cargo. 
Enierigon, tom. ii. c. 13, sec. 8. Boulay Paty, Cours do Droit Com. tom. iv. 140- 
147. 

(a) Boatson v. Haworth, 6 Term Rep. 531. Mnrsden v Hcid 3 Fast\s Rep. 572. 
ClH.son c. Simnionds. cited in 6 Term Rep 5.33. Kane Col. Ins. Company, 2 Johns. 
Rep. 264. Metcalfe v. Parry, 4 Cainpb. N. P. Rep. 123. Houston v. New England 
Ins. Company, 5 Pickering’s Hep. 80. 

(h) Stra<*clia, Gloss. 14. Casaregis, Disc. 67, n. 23, and Disc. 134. Valin, tom. ii. 
77, 78. Emerigon, tom. ii. c. 13, sees. 6 and 8, passim. Clason r. Simmonds, 6 Term 
Rep 5.33, note. Gairdncrr. Senhousc, 3 Taunt. Rep. 16. Langborn v. Allnutt, 4 
Ibid. 511. Hammond Reid, 4 Bam. & Aid. 72. Solly a. Whitmore, 5 Ibid. 45. 
Bottomlcy v. Bovill, 5 Barn. & Cress. 210, Rankin v. Reave, Parke on Insurance, 
7th edit. 445. Rucker v, Allnutt, 15 East’s Rep. 278. 


1 It seems it would be such' a case where the liberty was to touch at all, or any ports 
generally. Ashley e. Pratt, 16 M. & Weis. R. 4H2. ,Whcre a vOyage was described as 
from Ocrociike to St. BarthoIorae^l*s or St. Thomas, going to both was held a deviation. 
Bulkley «. Pro. Ins. Co. 2 Paine, C. C. 83. Gopds were insurjBd at and from Santa Mar- 
tha bn the^Main to New York,^with liberty of touching at two other ports. Afterwards, 
by an additional clause, the vessel was allowed “to use three additional porta on the voy- 
age from the Spanish Main to New York.” Held, that it was no deviation to visit three 
gddittotial ports upon the Main. De Feyster e. Sun Mutual Lis. Co. 19 N. Y. (5 Smith) 
272. 
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unnecessary delay, in or out of port, or in commencing the voy- 
age insured against, will amount to a deviation. (a) ^ Deviation 
is always understood to be an after-thought, arising sut^equent 
to the commencement of the voyage, and produced by the per- 
ception of some new interest, or the influence of some strong 
tenQiptatiou. A premeditated intention to deviate amounts to 
nothing, unless it be actually carried into execution ; and this 
rule is adopted in England and in the courts of- the Ui\ited 
States, {by If the ship quits, from necessity, the course de- 
scribed in the policy, rhe.rnust pursue such ^ new voyage of 
necessity, in the direct course and in the shortest time, or 
*316 it will amount to a deviation. This * was the doctrine 
as declared by Lord Mansfield in the case of Lavabre v. 
Wilson; (c) and that case is.reported at large in Emerigon, (d) 
with a liberal and exalted eulogy (pronounced in the midst of 
war between the two countries) on the wisdom . and probity of 
the English administration of justice: lauta vis probitatis est^ 
ut earn in hoste etiam dilig'amus. All permissions given by*the 
policy out of the ordinary course and incidents of the voyage, 
are to be construed strictly. If the vessel have liberty to carry 
letter^ of marque, she may deviate for the purpose of defence, 
but not for the purpose of capture, (e) "In Hnoen v. Holland^ (/) 
an enlarged discretion, and one carried* to the very verge of the 
law, was confided to the captain as to the best mode of defence; 
and it was held, that the letter of marque might chase and cap- 
ture hostile vessels in sight, in the course of the voyage, without 
its being a deviation ; and if he captures the vessel, the master 
may make the victory effectual, and man out the prize, and the 


(a) Jarrntt v. Ward, 1 Campb. N. P. Rep. 263. Smith i\ Surridge, 4 Esp. N. P. 
Rep. 25. Oliver v. Maryland Ins. Company, 7 Crancli’s Rep. 487. 9 Mass. Rep. 
447. Earl w. Shaw, 1 Johns. Cas. 317. Mount v. Larkins, 8 Bingham, 108. Fre- 
men v. Taylor, Ibid. 124. Grant r. King, 4 Esp. N. P. Rep. 175. Seamans v. Loring, 
I Mason, 127. 

(b) Foster v. Wilmer, Str. R04). 1249. Lord Mansfield, in* Doug. Rep. 18, 365. 

8 Craftfh’s Rep. 357. 7 Mass. Rep. 352. 9 MaSfc. 448. * 

. .(^‘) 284. f (t/) Traitd Des Ass. tom. ii. 62. 

(e) Parr v, Anderson, 6 East’s Rep. 202. (/> 2 Mason’s Rep. 230. 


Augnsta Ins. Co. of Georgia v. (Abbott, 12 Md. 848. 
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delay for tho^e purposes is«not a deviation. If liberty be given . 
her to chase and capture^ that will not enable h^r to convoy her 
prize into port, (a) though she may do it if she be not thereby 
led out of the way ; (6) and to cruise for six weeks, means six 
consecutive weeks, and not at different times, (c) 

The object of the deviation must be considered,* in older 
to determine its effect upon the policy. It must be commen- 
surate 'only with. the necessity that, produces it, and that neces- 
sity will justify a deviation on account of a peril not insured 
against, [d) And when the deviation is^governed by that , 

• necessity, aS a deviation from stress of weather, or to * 317 
procure necessary repairs, or to join convoy, or to avoid 
capture *or detention, it works no injury to the policy, (e) 
There has been considerable discussion in the books relative 
to the identity of the voyage described in the policy, and the 
voyage actually begun. If the vessel sails on a different voy- 
age, the policy never attaches ; but if she be lost before she 
comes to the dividing point, between the course of the voyage in 
the policy and the course of the new voyage, the change of the 
voyage often becomes a contesled question as to the intention 
of the party.. If tlie ship really sailed on another voyage, the 
policy never attached, though the vessel be lost before she came 
to the dividing point; but if the termini of the voyage described 
in the policy be the same as those upon which the vesstd sailed, 
it is the same voyage, and a mere intention, afterwards formed, 
to deviate, is of no consequence, if the vessel be lost before she 
came to. the dividing point.^ The distinction between an alter- 
ation of the voyage, and a mere deviation in the course of it, is 


(а) Lnwrence v. Sydebotbnm, 6 EhsCs Rep. 45, 

(б) Ward o. Wood, 13 Mass. Rep, 539. 

(c) Syers'tf. BridyfC, Doup:. Rep. 530i 

{d) Sc’ott V. Thompson, 4 Bos. & Pull. 181. • Robinson v. Marine Ins. Company, 2 
Johns. Rep. 89. 

{«) Coiidy's Marshall, 202, b. to 213. Phillips on Insurance, vol. i. 2d edit. 480* 
576. The hitter work has eollecicS and dit;ested all the English and American cases 
on this very difFusiyo head of deviation, and to which I must refer for a more particu- 
lar knowledge of the distinctions and exceptions with which the books al>ound. 


1 Winter o. Delaware Muf. Safety Ins. Co. 80 Penn. State B. 334. 
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. very reasonable and solid. The one is adopted previous to the - 
commencement* of the risk, and shows that the party had rer 
ceded from his agreement, but the other takes place aftef the risk 
had commenced, and relates only to the execution of the original 
plan, (a) It has, however, been held, in one case, after much 

•» discussion, (b) and suggested in another, in opposition to 
*318 the established * rule, that the identity of the voyage does 
not always consist in. the identity of the termini; (c) and 
that though the terminus ad quern be dropped, and another sub- 
stitiited in the course- df the voyage, it may be still the same 
voyage ; and if the vessel be lost before she corned to the divid- 
ing point between the course to the original, and to the substi- 
tuted port of destination, it is an intention to deviate, and noth- 
ing more, (d) 

•III. O/* l/ie rights and duties of the insured in cases of loss. 

(1.) Of abandonment. 

A total loss within the meaning*of the policy may arise either 
by the total destruction of the thing insured, or, if it specifically 
remains, by such damage to it as renders it of little or no Value. 
A loss is said to be total if the voyage be. entirely lost or de- 
feated, or not worth pursuing, and the projected adventure frus- 
trated. It is a constructive total loss if the thing insured, though 
existing in fact, is lost for any beneficial purpose to the owner. 
In such cases the insured may abandon all his interest in the 
subject insured, and all his hopes of recovery, to the insurer, and 
c^ll upon him to pay as for a total loss.^ The object 'of the pro- 

la) Wooldridf^e v. Boydell, Doug. Ucp. 16. Kewley w. Ryan, 2 H. Blacks. Rdp, 
343. MiiUUewood v. Blakes, 7 Term Rep. 162. Silva v. Low, I Johns. Gas. 184. 
Ucnsiiaw lu Marine Ins. Company, 2 Gaines’s Rep. 274. Marino Ins. Company i;. 
Tucker, 3 Cranch’s Rep. 357. Boulay Paty, tom. iv. 56, 57. 

(6) Lawrence v. Ocean Ins. Company, 11 Johns. Rep. 241. S. C. 14 Ibid. 46. 

(c) Johnson, J., in 3 Craneh’a Reps385. 

(d) The foreign jurists distinguish between the wn/affe insured^ and the voyage of the 

ship. lndeftendmter se hobet assecuratio a viaggio rwvis. If a ship sails on a voyage 
from Saint Malo to Toulon, and is insured from Saint Malo to Cadiz, the latter is the 
voyage insured, but the former is the voyage of the ship, and the voyage insured is 
known hy its two extremes, or the terminus a quo and the terminus ad quern. Casare* 
gis. Disc. 67, n. 5, 31. Boulay Paly, tom. iii. 416, 417. * , 

1 A parol abandonment is sufficient. Insurance Companies v. Goodman, 82 Ala. 168. 
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vision is to enable insured to be promptly reinstated in his 
•capital, and be thereby enabled to engage in some nevsr mercan- 
tile adventure. Long interruption to a voyage, and uncertain 
hopes of recovery, would often be ruinous to the business of the 
merchant ; and, therefore, if the object of the voyage be lost, or 
not worth pursuing, by reason of the peril insured against, <§r if 
the cargo be so daipaged as to be of little or no value, or 
• where the salvage is very high, and further expense be *319 
necessary, and the insurer will not engage to bear it, or if 
what is saved be of less value than ttie freight, or whcr<> the 
dariiage exceeds one half the value of the goods insured, or 
w4iere the property is^ captured,^ or arrested, or even detained 
by an indefinite embargo ; in these and other cases of a like na- 
ture, the insured may disentangle himself, and abandon the sub- 
ject to the underwriter, and call ypon him to pay a total loss.^ 
In such cases, the insurer stands in the place of the insured, and 
takes the subject to himself with all the chances of recovery and 
indemnity. A valid abandonment has a retrospective etfect, and 
does of itself, and without any deed of cession, and prior to the 
actual payment of the loss, transfer the right of property to the 
insurer to the extent of the insurance;''^ and if after an aban- 
donment, duly made and accepted, the ship should be recovered, 
and proceed and make a prosperous voyage, the insurer, as 
owner, would reap the profits, (a) 


{a) Guidon,- c. 7, sec. 1. Goss v. Withers, 2 Burr. Bep. 683. . Hamilton u. Mendes, 
Ibid. 1198. Milles v. Fletcher, Don*;. Hep. 2.31. Manning w, Newnham, Park on In- 
surance, 221. Cazalat v, St. Barbe, 1 Term Hep. 187. Queen Union Ins. Com- 
pany, 2 Wash. Cir. Hep. 331. The ahandunnienl carries with it to the insurer, not 
only the title to the subject insured, but its proceeds, if retjovered, and any 'compen- 
sation awarded by way of indemnity. The benefit of the spes rempenwdi passes, and 
all that may be collateral or incidental to the ownership. Blaauwpot w. Da Costa, 1 
Eden, 130. Hnndell y. Cochran, 1 Ves. sen. 98. Comegys ?;. Vasse, 1 Peters’s U. S. 
Bep. 193. Atlantic Ins. Company ’u. Stofrow, I Kdw. Ch. Hep. 621. Hogers y. 
Hosack’s Executors, 18 Wendell, 319. Matthews, J., in Mellon y. Bucks, 5 Mar- 
tin’s La. Hep. (N. S.f 371. Mr. Senecke justly observes, that the principles in some 

1 Penn y. Hornby, 24 Eng. L.»& Eq. 86, 

* Reimer e. Birrgroso, 4 Eng. L. & Eq. 388. 

* But it was held hi the case of the Cincinnati Ins. Co. i*. DuiHeld, 6 Ohio, (N. S.) 200, 
that an abandonment operates as a transfer to the underwriter of the property insured, 
only to Uie extent of the indeomity contemplated by the policy. 
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These considerations have introduced the right of abandon* 
ment into the insurance law of every country^ and yet the text-* 
writers have generally condemned the privilege as incUnsistent 
with just notions concerning the nature of the contract of insur- 
ance, which is a contract of indemnity. But it has now become 
an* ingredient so interwoven with the whole system of insurance, 
that it cannot be abolished, though the late English cases, says 
Mr. Benecke,show a stronger inclination in the courts to restrict 
than to enlarge the right. The laws of -Hamburg distin- 
*38P guish themselves^ from all others, *by restricting the right 
of abandonment to the only case of a missing ship, (a) 

As soon as the insured is informed of the loss, he ought (after 
being allowed a reasonable time to inspect the cargo, and for no 
other purpose) to determine promptly whether he will or will 
not abandon, and he cannot lie> by and speculate on events. If 
he elects to abandon, lie must do it in a reasonable time, and 
give notice promptly to the insurer of his determination ; other- 
wise he will be deemed to have waived his right to abandon, 
and will be entitled to recover only for a partial loss, unless the 
loss be, in fact, absolutely total, (b) If the thing insured exists 
in specie, and the insured wishes to go for a*.total loss, an aban- 
donment is indispensable, (c) The same principle which requires 
the insured who abandons, to do it in a reasonable time, also 
requires the insurer who rejects an abandonment, to act prompt- 


^of the above cases, before Lord Mansfield, were too generally expressed to serve as a 
basis of the law' of abundoninem, and that it was from actual decisions, and not from 
such general, oliservations, that the law must be colleetcd. Bcnecke on Indemnity, 
348. 

(а) Ord. of Hamburg, tit. M, The insnranco companies of Philadelphia, in 1807, 
agreed that their ])olicies should provide against abandonment in cases of capture or 
detention, until sixty days after advice received of the act, unless the property be 
sooner condemned ; and in cases of embargo, until after four calendar months ; and 
against any abandonment on account of seizure or detention in port under French de- 
crees, or on account of the port of detention being blockaded. 

(б) Mitchell v. Edie, I Term Rep. 608. The reasonable time for giving notices of 

abandonment depends upon circumstances.; and five days* delay, after intelligence 
recei^d, has been held too late. Hunt ik Royal Exchange Assurance Company, 5 
Maule &Selw. 47. • ‘ 

(c) Mitchell v. Edie, I Term Rep. 608. Martin w. Crokatt, 14 East's Rep. 465. 
Hunt u. Royal Exchange Assurance, 5 Maule & Selw. 47. Smith v. Manufac. Ins. 
Co. 7 Metcalf, 448. 
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ly. (a) ’ The object of the abandonment is to turn' that into a 
total loss which otherwise would not be one ; and it is unneces- 
sary, and would be idle, to abandon in the case of an entire de- 
struction of the subject, (ft) It is only necessary when the 
loss is •constructively total within the policy, and not *321 
an actual total loss.^ The right of abandonment does not • 
depend upon the certainty, but upon the high |)robability of a 
total loss, either of the property, or voyage, or bolh,^ The in- 
sured is to act, not upon certainties, but upon probabilities ; and 
if the facts present a case of extrexne^liazard, and of prol^able 
expense, exceeding half the value of the ship, the insured may 
abandon, though it should happen that she was afterwards re- 
covered at a less expense, (c) Though the subject may physi- 


(a) Hudson v. Harrison, 3 Bixxl. & Bing. 97. The insurer may take possession of 
a vessel stranded and abandoned to him, and repair her, provided he does it diligently 
or ill a reasonable time ; and if he has not acee])tcd the nhandouinent, and the repairs 
amount to loss than half the value, he may restore the vessel, reek* v, Suffolk Ins. 
Company, 7 Piek. Hep. 254. 

(/i) Mullet V. Shedden, 13 East’s Uep. 304. Green 7 ;. Royal Exchange Assurance 
Company, 6 Taunt. Hep. 68 . Cambridge v. Anderton, 2 Barn. & Cress.' 691. Ca- 
saregis, Disc. 3, n. 23. J.)lsc. 70, n. 5, 33. Roux v, Salvador, 1 Bingham, N. R. 526. 

1 Scott, 491. 3 Bingham’s N.»C. Rep. 266. In this last case, in the Exchequer 
Chamber, Lord Abinger gave a learned historical review of llic law of abandonment, 
and the decision of the court was, that if the goods insured are damaged by sea perils 
during the course of the voyage, and at an intermediate port of necessity, became 
peri.shable and eoul*.' not he reshipped, the assured might recover as for a total loss 
without abandonment, even though the perishable articles (hides) did exist in specie, 
for they could not be Veshipped with safety, and they were deemed totally lost as « 
shipment for the voyage. An abandonment in a policy on freight is held to be un- 
necessary when the ship is hopelessly stranded, for then there is nothing to abandon. 
Idle 17. Royal Exchange Assurance Company, 8 Taunt. Rep. 755; Mount 17 . Harrison, 
4 Bingham, 388. Sec, also, Robinson v. Commonwealth Ins. Co. 3 Sumner, 220, the 
combination of circumstances stated which will authorize an abandonment. 

(c) Fontaine v. Phoenix Ins. Company, 1 1 Johns. Rep. 293. Robertson v, Caru- 
thers, 2 Starkie’s Rep. 571. Bradlie v. The Maryland Ins. Company, 12 Peters’s 
Rep. 378, 398. Though the vessel be disabled on the voyage, and it becomes reason- 
able, under the circumstances of the case, that the master should procure another 

i.If after abandonment, the insurer takes possession of the ship to repair her, such 
act is an acceptance of the abandonment. Gloucester Ins. Co. v. Younger, 2 Curtis, 

822. • 

8 The doctrine of abandonment for a constructive total loss, does not appear, to apply to 
a contract of affreightment. Henderson 17 . Maid of Orleans, 12 La. An. 352. 

8 this is clearly the English docteine. Chapman v. Bsnson, 6 Man. G. & . Scott’s R. 330. 

VOL. III. *37 
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cally exist, yet there may be a technical total loss to the owner 
if the things be taken from his free use and possession. Such 
are the common cases of total losses by embargoes, by captures, 
and by restraints, and detainments of princes. The right to 
abandon exists when the ship, for all the useful purposes of the 
voyage, is gone from the control of the owner; as in the cases 
of submersion, or shipwreck, or capture, and it is uncertain, pr 
the time unreasonably distant, when it will be restored in a state 
to resume the voyage; or when the risk and expense of restor- 
ing th® vessel are disprdportioned to the expected benefit and 
objects of the voyage. All these general doctrines concerning 
abandonment have been entirely incorporated into our Ameri- 
can law, and they exist to all essential purposes in the French 
jurisprudence, (a) 

* 32^ * The case of Peele v. Merchants^ Insurance Company (6) 

contains a very elaborate review of the whole law of 
abandonment, and the conclusion is, that the right of abandon- 
ment is to be judged of by all the circumstances of each par- 
ticular case existing at the time of abandonment, and that there 
was no general rule that the injury to the Tship by the perils in- 
sured against, must in all cases exceed ones,, half her value, to 


vessel to send on the oar^o, and tlioiigh he may not bo able to do it at the j)ort of dis- 
tress, or at a contij^uous port, yet it has been held not to be a proper ease for aban- 
donment of the cargo, inasinueh as the cargo in tins given case was light, and might, 
without great expense, have been transported to another port for shijnneiit. Bryant 
t>. Commonwealth Ins. Company, 6 Pick. Rep. 131. Each ease will be governed «n 
a reasonable view of its speeial circumstanees. If the m»ister must send the cargo, 
not to a contiguous port, hut to distant places for nrsliipment, and the transportation 
he diiticult and hazardous, the masu*.r is not hound to attempt to reship the cargo. 
Treadwell u. Union Ins. Company, 6 Coweii’s Rep. 270. VVe/e sujora, 213. 

(а) Emerigon, tom. ii. 194-197. Pothier, des Ass. n. 131, 138. Gardiner u. Smith, 
1 Johns. Cas. 141. Abbott v. Broome, 1 Caincs^s Tiep. 292. U. Ins. Company v. 
Robinson, 2 Gaines’s Rep. 280. Loo v. Boardman, 3 Mass. Rep. 238. Marine Ins. 
Company v. Tucker, 3 Cranch’s Rep. 367. Ciiesapeake Ins. Company v. Stark, 6 
Ibid. 268. Peele u. Merchants’ Ins. Company, 3 Mason’s Rep. 27. Submersion is 
not per ee a total loss of a vessel. It will depend upon circumUances whether it be 
or be not total. Sewall v. United States Ins. Company, 1 1 Pick. Rep. 90. When the 
insurance is on the skip, it is a total loss, if at the time of abandonment the sliip was 
absolutely lost to the owner, as by capture or detentio^i ; or she was in such a state 
that the expense of making her available would exceed half her value. 

(б) 3 Mason’s Rep. 27. See also Bradlie v. The Maryland Ins. Company, 12 

Peters’s Rep. 378, S. P. • , ’ 
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justify an abandonment. The law, ^is declared in the great 
cases before Lord Mansfield, of Goss v. Withers^ Hamilton v. 
Mended and Milles v. Fletcher^ has been acted upon fiSr half a 
century, and their doctrine has never been shaken ; and the case 
of Wlver V. Henderson [a) left the law on the subject of aban- 
donment exactly where those cases had placed it. (b) 

The French ordinance of the marine confined abandonment 
.to the five cases of capture, shipwreck, stranding, arrest of 
princes, and an entire loss of the subject insured, (c) But the 
new commerciat code has modified' anti enlarged the privilege 
of abandonment. It applies to the cases of capture, shipwreck, 
sfranding with partial wreck, disability of the vessel occasioned 
by perils of the sea, arrest of a foreign power, or arrest on the 
part of the government of the insured after the commencement 
of the voyage, and a loss or damage of the property insured, if 
amounting to at least three fourths of its value, (d) The Eng- 
lish and American law of abandonment applies not only to 
those cases, but to every case where the perils covered by the 
policy have occasioned a loss, either of the subject or of 
the voyage. It is understood, that mere * stranding of *323 
the ship is not, of Itself, to be deemed a total loss; yet 
it may be attended with circumstances that will justify an 
abandonment, even though the hull of the ship should not be 
materially damaged ; as if she be stranded where there are no 
means of adequate relief, and the expense of the removal would 
exceed the value of the ship, (e) The foreign writers distinguish 
innavigability from shipwreck, and there has been some diffi- 


(а) 4 Maule & Selw. 576. 

(б) In the case of the American Ins. Company v. Ogden, 20 Wendell, 287, it was 
held, that if the ground for abandonment^ in the case cither of a technical or actual 
total loss, was the result of culpable negligence^ or want of due diligence^ on the part of 
the owner or his agent, the insurer was not liable. And if there has been a want of 
ordinarg prudence in the owner in furnishing funds or credit to the master, to enable 
him to make the hecessary repairs, and the master was thereby deprived of the means 
to obtain funds or credit, an abanaonment cannot be made as for a constructive or 
technical total loss. 

(c) Ord. de^ la M'ar! art. 46, ^n App. to Pet. Adm. B. 

(d) Code do Commerce^ art. 369. • 

(e) Bosley n. Chesapeake Ins. Company, 3 Gill & Johns. 450. 
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culty as to the true, definition of shipwreck, {a) ^ But the 
*324 right to abandon does not turn upon *any definition, 
abd the cases on the subject have been governed 1)y their 
own peculiar circumstances, connectc^d with the property at the 
time, and with reference to the general principles and analogies 
of tew. {b) 


(a) There are two kinds of shipwreck : (1.) When the vessel sinks, or is dashed to 
pieces. (2.) When she is stranded, which is, when she grounds, and fills with water. 
The latter may terminate in shijtvreqk, or may not, and it depends on circumstances 
whether it will or will not justify an abandonment. The shades of dilFerence between 
shipwreck of the two kinds, and toreck absolute and partial, and strandiwj with and 
without wreck, arc minutely stated by the French civilians. See Boulay Paty, CoiiVs 
de Droit Cora. tit. 10, sect. 16, and tit. 11, sect. 1, and Ord. de la Mar. h. t art. 46, 
which, distinguishes between shipwreck, wreck, and stranding. In Bishop v. Pcntland, 
7 Barn. & Cress. 219, 1 Manning & Ryhind, 49, .s/mm/twy was held to be when a ship, 
by accident, is on the ground or strand, and is injured thereby. A stranding in the 
sense of the policy is, when a ship takes ground, not in the ordinary course of navi- 
gaticjii, but by accident, or the force of wind, or the sea, and remains stationary for 
some time. The vessel must grouinl from an accident happening out of the ordinary 
and usual course of navigation. She must be on the strand under extraordinary 
circumstances, or from extraneous causes. Wells v. Hopwood, 3 Barn. & Adol. 20. 
Kingsford v. Marshall, 8 Bingliam, 458. Lake ?;. Columb. Ins. Co. 13 Ohio K. 48. 
But the cases make a stranding to depend so much upon special circumstances, and 
they make so many,distinctions, that it is difficult to, give any precise definition or rule 
uniformly applicable to the subject. M'Douglc v. Royal Exchange Assurance, 4 
Campb. 283 ; 4 Manle & Selw. 503 ; Rayner v. Goodmond, 5 Barn. & Aid. 225 ; 
Burnett v. Kensington, 1 Esp. N. P. Rep. 417 ; Carruthers v. Sydebotham, 4 Maule 
& Selw. 77 ; Barrow v. Bell, 4 Barn. & Cress. 736, are cases to show the perplexities 
dnd nice refinements on this point. Innavigability, in the sense of insurance law, is 
when the vessel, by a peril of the sea, ceases to be navigable by irremediable misfor- 
tune : in eum Statum qui providentia humana reparari non potest, 'fhe ship is relatively 
innavigable when it will require almost as much time and expense to repair her, as 
to build a new one. This is the doctrine of Targa and Emerigon, and of the judicial 
decisions which the latter reports. Targa, c. 54, p. 239, and c. 60, p. 256. Emeri- 
gon, tom. i. 591-598. Innavigability, when duly established, constitutes a total loss, 
and a right to abandon. When it is established by an official survey and report, 
(proofs verhauxy) it creates a jtresumptio juris of innavigability, by a peril of the sea, 
against the insurer, and which he may contradict ; but without such a survey, which 
is required by the French ordinances, the presumption is juris et dfi jure against the 
insured, that the in navigability proceeded from inherent defects. Emerigon, tom. i. 
677. 

(b) Wood V. L. & K. Ins. Company, 6 Mass. Rep. 479. Peele v. Merchants* Ins. 
Company, 3 Mason’s Rep. 42, 43, 44. 


1 Stranding is when the ship takes ground, under any extraordinary circumstances of 
time or place, by reason of some unu-sual or accidental occurrence. Corcoran i>. Gurney, 
16 Eng. L. & Eq. 215. 
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The English rule is, that an abandonment, though rightfully 
made, is not absolute, but it is liable to be controlled by subse- 
quent ^ents ; and that if the loss has ceased to be toM befc^e 
action, the abandonment becomes inoperative. The rule was 
suggested, but left undecided, in Hamilton v. Mendes^ hnt it 
was explicitly declared and settled in subsequent cases, (a) The 
English rule does not rest, however, without some distrust as to 
its solidity. It was much doubted in the House of Lords, by 
Lord Eldon, in Smith v. Robertson ; {b) every question as to 
the principle wfips expressly waived, a.n(f it has since been»very 
much shaken, (c) But in the United States a different rule 
prevails ; and it is well settled in American jurisprudence, that 
an abandonment once rightfully made is binding and conclusive 
between the parties, and the rights flowing from it become vest- 
ed rights, and are not to be devested by subsequent events, (d) 
The right to abandon is to be tested by the actual facts 
at the time of the abandonment, *and not upon the state *325 
of the information received, {e) The opinion of Lord 


(а) Bfiinbridj^c r. Nfilson, 10 Eust^s Rep. 329. Patterson v. Ritchie, 4 Maulc & 

Sciw. 394. * , 

(б) 2 Dow’s Rep. 474. 

(c) Holdswortli v. Wise, 7 Barn. & Cress. 794. It was there held, that if a ship h.as 
been once necessarily abandoned, the owners may recover for a total loss, thoutifli slie 
is afterwards rccovcicd and brought into port. This was coming to the true and sound 
doctrine on the sulyeet. See also Naylor v. Taylor,- 9 Ibid. 718. 

(d) Bradlie v. Maryland Ins. Company, 12 Peters’s U. S. Rep. 378. In Peck*, r. 
Suff. Ins. Company, 7 Pick. Rep. 2.54, it was held, that if a vessel be stranded and 
abandoned to the underwriters, and they take and repair her at a cost of less than fifty 
per cent, of her value, they may in a reasonable time return her to the owners without 
their consent, and exonerate themselves.^ A contrary doctrine was held in Pcele v. 
Merchants' Ins. Cermpany, 2 Mason, supra ; and the French law is clearly otherwise 
in a case proper for abandonment, and abandonment duly made. Emcrigon, Traitd 
d’Ass. tom. ii. 195. Pothief, Traitd d’As|. n. 138. Pardessus, Cours de Droit Com. 
tom. iii. n. 854. 

(e) Chnrch v. Bedient, 1 Caiiies’s Cases in Error, 21 . Depau v. Ocean Ins. Com- 
pany, 6 Cowon’s Re^. 63. Diitilh v. Gatliff, 4 Dallas’s Rep. 446. Marshall v. Dela- 
ware Ins. Company, 2 Wash. Ci^. Rep. 54. 4 Crunch, 202. Rhinelander v. Ins. 
Company of Pennsylvania, 4 Cranch’s Rep. 29. Leo v. Boardman, 3 Mass. Rep. 238. 
Wood 17. L. & K. Ins. Compajiy, 6 Ibid. 479. Adams v. Delaware Ins. Company, 3 
Binn. Rep. 287. Peele v. Merchants’ Ins. Company, 3 Mason’s Rep. 27. Maryland 


1 See Norton*8. Lexington Ins. Co. 16 111. 236. 
37* 
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Mansfield, in Hamilton Y,^MendeSj was very destitute of preci- 
sion on this point, and the American rule is founded on princi- 
ples of equity and public convenience. The opposing dfbctrine, 
said a great authority, (a) appeared to trench very much upon 
the true principles of abandonment, and not to be supported by 
very exact or cogent analogies. The Court of Session in. Scot- 
land even went so far as to consider the right to abandon to 
depend merely upon the information at the time, and that if 
the right be exercised botid fide upon the state of facts received, 
the transaction was closed* and definitive, and* was not to be 
opened or disturbed by any subsequent event, or ^ny event of 
which the intelligence subsequently arrived. (6) • 

*326 * There is a material difference between an insurance 

on ship and on cargo, and some confusion is introduced 
by blending the cases ; but the essential principles of abandon- 
ment, with some variation, apply equally to each.^ A total loss 
of cargo may be efiected, not merely by destruction, but, in very 
special cases, by a permanent incapacity of the ship to perform 
the voyage, as when it produces a destruction of the contem- 
plated adventure. A loss of the voyage for the season, or a case 
of retardation only, unless the cargo be of a* perishable nature, 


and Ph. Ins. Company v. Bathurst, 5 Gill & Johns. 159. Bradlio v. Maryland Ins. 
Company, 12 Peters, 378. 

(а) 8tory, J., 3 Mason’s Rep. 37. 

(б) Smith V. Robertson, 2 Dow’s Rep. 474. In the opinion in Peele v. Merchants* 
Ins. Company, supra, 322, it was observed by the court, in reference to the definitive 
nature of an abandonment, when once duly made, that it was “no slight recommen- 
dation of the American doctrine, that it stands approved by the catitious learning of 
Valin, the moral perspicacity of Pothicr, and the practical and sagacioull judgment of 
Emerigon.** But an observation of Valin, in the place referred to, makes me doubt 
whether he merited the eulogy, in respect to that point ; for he says, that though there 
should be information of a loss justifying an abandonment, yet, if the ship should be re- 
repaired by the care, and at the expense of the insurer, he thinks the insurer would 
have a right to compel the insured to receive back the vessel and cargo, notwithstand- 
ing the abandonment, and put up with the payment of a partial loss. Valin’s Com. 
lib. 3, tit. 6, art. 60. The opinion of Valin 1 take to be heresy ih American law, and 
it is pointedly condemned by Emerigon, c. 17, sec. *6, art. 2. 


i “ An insurance on goods is a contract to indemnify the assured for any loss he may 
sustain by his goods being prevented by the perils of the seas from aniving in safety at their 
port of destination,^^ 2 Arnould on Ins. 6 393. Coloffan v. London AssurflnrtA Ca. R ManlA 
& S. Rep. 465. 
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does not amount to a total loss of the; cargo, {a) It is only in 
particular cases that the loss of the voyage will be a ground of 
abandonment of the cargo. The goods are not so necessarily 
connected with the ship, that if the ship be lost, there must of 
coui;se be a loss of voyage with respect to the goods. In Gernon 
V. Royal Exchange Assurance^ (b) the ship was forced bach by 
stress of weather, and the cargo found to be so damaged as not 
to be in a state to send on, and an* abandonment was held good. 
There must be an actual total loss, or one in the highest degree 
probable, to justify an abaiidoiiment of the cargo, (c) In ^lud- 
s9n'y. Harrison^ {d) it was admitted to be extremely difficult to 
deduce any general rule from the circumstances under which 
the insured has a right to abandon the cargo. It is a very en- 
tangled branch of the law of insurance. If the ship has been 
lost, and the cargo materially damaged, the cases and text-writ- 
ers vary as to the right of the insured to abandon, or whether 
he must send on the goods when half is saved, or a third, or a 
quarter. (^?) The doctrine of the old cases, that the in- 
sured may abandon when* the voyage is *lost, is nar- *327 
rowed. Every such loss will not justify it. A retardation 
is not sufficient.^ •If the profits be reduced one half, it was said 
the ovi^ner was not bound to prosecute the voyage ; but every 
case seems to rest upon its own circumstances. 

When a case proper for abandonment exists, and it be duly 
made, (/) the underwriter cannot intercept the exercise of the 


(а) Anderson v, Wullis, 2 Maulo & Selw. 240. Everth v. Smith, Ibid. 278. Mere 
retardation of the voyage by a peril insured against, unless it produces a total inca- 
pacity of the ship to perform the voyage, does not constitute a tcehniciil total loss of 
the ship. Brndlic w. The Maryland Ins. Company, 12 Peterses Uep. 378. 

(б) 6 Taunt. Uep. 383. 

(c) Anderson v. Wallis, 2 Maule & Selw. 240. Hunt v. Uoyul Exchange Ass. 5 
Ibid. 47. Wilson v. Royal Exchange Ass. Company, 2 Campb. N. T. Uep. 625. 

(d) 3 Brod. & Bing. 97. 

(e) See wpra, 212, 213, 321, note, when it is or is not the duty of the master to send 
on the cargo by another vessel. 

(/) To render an abandonment effectual, Jt is held that the cause of the loss of the 
ship must be stated in the letter of abandonment, fur the benefit of the insurer. Haz- 
ard V. N. E. Marine Ins. Convpany, 1 Sumner, 218.'^ 

1 Kavone v. Uaddoii, 9 M. G. & S. 80. 

2 Bullard r. Roger Williams Ins. Co. 1 Curtis, 148. 
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right, and destroy its effect, by an offer to pay the amount of 
the repairs. In a case proper for abandonment, the insured 
may stand upon his rights, uncontrolled by the underwriter^ 
for the option to abandon rests with him, and not with the 
other party. If Ly liis acts and interference he shows thai he 
intends to act as owner^ and elects to repair, he loses his right 
to abandon, or it is a waiver of it, if made, (a) ^ He may elect 
to repair the damage at the* expense of the insurer, even if it 
amounts to the whole value of the ship ; (b) and, on the other 
haneV; he is not obliged,^ against his consent, to take the rem- 
nants and surpluses of a lost voyage, and claim under the policy 
the average or expenses incurred by the calamity. This is the 
more recent, and, I think, the more solid doctrine ori the subject, 
and it is enforced with great strength in the case oi PeeU v. 
Merchants^ Insurance Company^ (c) which has fully investigated 
and explained all the prominent points under this interesting 
title in the law of insurance. 

In Pole v. Fitzgerald^ (d) decided in the Exchequer Chamber, 
in the middle of the last century, on error from the K. B., it was 
held, after great discussion and consideration, that on an insur- 
ance <rf a ship for a voyage, it was not sufficient that the voy- 
age be lost, if the ship were safe. It was declared, that the 
insurance was of the ship, and not of the voyage, and the decis^ 
ion was^affirmed in the House of Lords, notwithstanding Lord 
Mansfield made a very strong argument against it in his char- 
acter of counsel, (e) After Lord Mansfield came into the 
• 328 Court of King’s Bench, he introduced and established * the 
doctrine which he had maintained as counsel, that on the 
insurance of a ship for a specified voyage, a loss of either the 
ship, or the voyage, was the same thing, and justified an aban- 


(o) Dickey v. N. Y. Ins. Company, 4 Cowen, 222. S. C. 3 Wendell, 658. Col- 
nmb. Ills. Company v, Ashby, 4 Peters’s U. S. Rep. 139. 

(b) Story, J., in Humphreys i\ Union Ins. Company, 3 Masob, 436. 

(c) 3 Mason, 27. (</) Willes’s Rep. 641. (e) 5 Bro. P. C. 137-142. 


1 In the case of Dickey v. American Ins. Co., full repairs by the master were held td 
take away the right of abnndonment; but in Saurez v. The Sun Mut. Ins. Oo» 2 Sandf. 
(Lnw) R. 482, it was held, that partial repairs made by the master, to carry his vessel to 
another port for full repairs, did not impair tlie right ef abandonment. 
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donmeht. . This, according to Lord Eldon, {a) was an act of 
the King’s Bench, reversing a judgment of the Exchequer Cham- 
ber and the House of Lords. The case of Pole v. Fitzgerald.^ 
after having slept unnoticed and disregarded for half a century, 
was mentioned with respect, first in the Supreme Court of New 
York, (6) and then in Hadkinson v. Robinson., (c) and ntore 
recently by Lord Ellenborough, (d) who intimated, that the loss 
of the voyage had nothing to do with the loss of the sliip, and 
that it was well to resort to the good sense of tlie judgment in 
Pole V. Fitzgerald^ to purify the mind 8f those generalitiep^ It 
is settled, that a loss of the voyage as to the cargo, is not a loss 
of the voyage as to the ship, for a policy on a sliip is an insur- 
ance of the ship for the voyage, and not an insurance on the 
ship and the voyage, {e) And, under this qualification, I ap- 
prehend the doctrine of the case of Manning v. Newnham to be 
the established doctrine, that if the ship be prevented by a peril 
within the policy from proceeding on her voyage, and be irrep- 
arably injured, and the voyage be thereby lost, it is a total loss 
of ship, freight, and cargo, provided no other ship can be pro- 
cured to carry on the cargo. (/) It must be admitted, however, 
that the extrerne Mmriety^and apparent conflict of many of the 
cases on this subject of abandonment, are enough to justify the 
complaint of Lord Eldon, that there is as much uncertainty on 
this, as on any other branch of the law. 

* It is understood to be a fixed rule, that if the ship * 329 
be so injured by perils *as to require repairs to the ex- 
tent of more than half her value at the time of the loss, the 
insured may abandon ; ^ for if ship or cargo be damaged so as 


(a) 1 Dow’s Rep. 359. 2 Ibid. 477. (h) 1 Johns. Cas. 309. 

(c) 3 Bos. & Pull. 388. {d) 2 Maule & Sclw. 293. 

(«) Alexander v. Baltimore Ins. Company, 4 Crnneh's Rep. 370. See, also, 1 
Mason’s Rep. 343. 

{/) 3 Dong. 130. Condy’s Marshall, 585, 586. 2 Campb. 624, n. 
nr 

1 It has been held, that the additional expense of repairs, by reason of the deciayed state 
df the ship, is not to be excluded in determining the right of abandonment. Phillips v. 
Haime^ 4 Mao« G. & Scott’s R. 348. Surveyor’s fees and general average losses ought to 
be excluded. Fiedler v. New York Ins. Co. 6 Duer, 282. 

The insured cannot abandon a vessel which has arrived at her port of destination, dain- 
aged to an amount less than half llbr valuation, and which, the owners being present, is 
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to diminish their value above half, they are said to be construO*- 
tively lost. The rule came from the French law, and is to be 
found in the treatise of Le Guidon, (a) where it is applied to 
the case of goods ; and in respect to both ship and cargo, the 
mle has been incorporated into the American jurisprudence. (6) 
There has been considerable discussion in the text-books, as to 
the right to abandon, when a part only of the property insured 
is damaged above a moiety, or lost, and this will depend upon, 
the manner in which it is insured. If the insurance be upon 
different kinds of goods indiscriminately, or as dne entire parcel, 
it is then un insurance upon an integral subject, and an aban- 
donment of part only cannot be made. But if the articles Be 
separately specified and valued, it has been considered so far in 
the nature of a distinct insurance on each parcel, that the in- 
sured was allowed to recover as for a total loss of the damaged 
parcel, when damaged above a moiety in value. Mr. Phillips 
has suggested a doubt whether this distinction be well founded. 
The rule was taken from the French treatises, and unless the 
different sorts of cargo be so distinctly separated and consid- 
ered in the policy, as to make it analogous to distinct 
*330 itisurances on distinct parcelsi, there •cannot be a sepa- 
rate abandonment of a part of the cargo insured, (c) 


(a) Condy, c. 7, arts. 1, 9, 

<6) Valin’s Com. tom. ii. 101. Pothier, d’Ass. n. 21. Code de Cornmferco, art. 
369. Gardiner r. Smith, 1 Johns. Cas. 141. Dickey v, N. Y. Ins.* Company, 4 
Cowen’s Hep. 222. Marcnrdicr v. Chesapeake Ins. Company, 8 Cranch’s Rep. 39. 
Ludlow V. Columbian Ins. Company, 1 Johns. liep. 33.5. Peters v. Phoenix Ins 
Company, 3 Serg. & Rawle, 25. Wood v. L. & K. Ins. Company, 6 Mass. Rep. 479. 
Story, J., 3 Mason’s Rep. 69. The loss mast exceed one half of^the goods insured, 
or the gross amount paid for them. Budd v. Union Ins. Company, 4 McCord’s 
Rep. 1. In Hall v. Ocean Ins. Company, 21 Pick. 472, it was held, that in making 
the estimate to uscertaid whether the loss was technically total, or to the amoant of 
fifty pdr cent, on the sum insured, including the premium, items which should be 
carried to the account of general average are not to be included. 

(c) Guerlain v. Columbian Ins. Company, 7 Johns. Rep. 527.^ Deidericks v. Com. 
Ins. Company,' 10 Ibid. 234. Condy’s Marshall, CpO. 2 Phillips on Insurance, 370. 


•old by the master merely from inability to raise funds. Allen v. Commeraial Ins. Com- 
pany, 1 Gray, 164. In this case, tiie ship had deen bottomried for supplies, and the omitt 
intimated the opinion that no valid abandonment could be made till such lien had b4en 
dischaiged. 



wa XLVIII.] OF PBESOI^AL PROPFRTT, 443 

The meaning of tjie words, in the rule, ‘‘ one half of the 
value,” has been held to be, the half of the general . market 
value of the vessel at the time of the disaster, and not her value 
for any particular voyage or purpose, (a) The expense of the 
repairs at the port of necessity, including the expense of getting 
the sliip afloat, if stranded, is the true test for determining jthe 
amount of the injury, and such sum is to be taken as will fully 
reinstate the vessel, and, in general, witli the same kind of ma- 
terials of which she was composed at the time of the disaster. 
It -has also been considered that the.thi«e objects of insurance, 
vessel, cargo*,, and freight, stand on the same ground as to 
a Jtotal loss by a deterioration of more than one half of the 
value. (6) 

In ascertaining the value of the ship, and the quantum of 
expense or injury, difficulties have arisen, and they were fully 
discussed, and very clearly* explained, in Peele v. Merchants^ 
Insurance Company, (c) The valuation in the policy is conclu- 
sive in case of a total loss ; but in some respects it is inappli- 
cable for the purpose of ascertaining tlie quantum of injury in 
case of a partial loss of goods. The rule in that case is, to 
ascertain the amount of injury by the difference between the 
gross proceeds of the sound and damaged goods, (d) 

* This is also the true rule as to the ship, though there * 331 

Valin, tom. ii. 108. Pothicr, h. t. Nos. 121, 131, 132. Emerigon, c. 17, soc. 8, Le 
Guidon,. c. 7, secs. 8, 9. In Seton v. Delaware Ins, Company, 2 Wash. Cir. liep, 175, 
it was held, that a partial loss of an entire cargo, by sea damage, if amounting to 
more than half, might, under circumstances, be converted into a technical total loss ; 
but not if a distinct part of the cargo be destroyed, and * the voyage be not thereby 
broken up.^ ^ 

(а) As the true biksis of the valuation is the value of the ship at the time of the 
disaster, if, after the damage is or might be repaired, the ship is not, or would not be 
worth, at the place of repairs, double the co.st of repairs, it is a technical total loss. 
Bradlie v. The Maryland Ins. Company, 12 Peters, 378. 

(б) Center e. American Ins. Company, 7 Cowen’s llep. 564. 4 Wendell, 45. 
S. C. Sewall v. United States. Ins. Company, 11 Pick. 90. 

(c) 3 Mason’s Rcp.*70-78. 

(d) Johnson v. Sheddon, 2 East^s Hep. 581. 


1 If a substan^al part of the cargo, though less than half, has arrived at the port of des- 
tination in safety and uninjured, the insured cannot abandon as for n total loss. Forbes 
4 Manuf. Ins. Co. 1 Gray, 871. 
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is greater difficulty in ^ the application. The value of the 
ship at the time and place of the accident^ is the true basis 
of calculation, (a) And with respect to the arbitrary and fluc- 
tuating rule as to the allowance of one third new for old, there 
. is no doubt of its application in cases of partial loss ; but such 
a deduction is not allowed, and does not apply to cases of total 
loss, (b) The reason of this allowance to the underwriter, of 
one third of the expense of the reparations, is on account of the 
better condition in which the ship is put by them, than she was 
wh^n insured, and the < owner, when he comes again into the 
possession of his vessel, receives the benefit of the repairs. But 
neither the reason of the rule, nor tlie rule itself, applies to the 
case of a ship suffering a partial loss on her first voyage, when 
she is new, and cannot be made better by repairs, (c) ^ The 
half value which autliorizes an abandonment, is half the sum 
which the ship, if repaired, would be worth, without any such 
deduction, (d) 


{a) Patapsco Ins. Company v. Southgate, 5 Peters’s U. S. Hep. 604. The valua- 
tion in the ])oliey at the home port, or in the general market of other ports, constitutes 
no ingredient in ascertaining whether tlie injury by the disaster is more than on© half 
of the vessel or not. Uradlieu. The Marylaml Ins. Compiliiy, 12 Peters, 378. This 
decision, pronounced by Mr, Justice Story, was in conformity witli the doctrine 
declared by liiin in the case of Pcelo v. The Mcn lnmts’ Ins. Company, 3 Mason’s 
Rep. 27 ; but a different rule ha.s been ado]>ted in Massachusetts and New York, in 
avowed eontr/idiction to the decision in tlie federal court. It is held, in the courts iu 
those states, that the value of the vessel, as agreed upon by tlie parties and inserted 
in the policy, is to be taken us the true value, in determining whether the repairs could 
exceed half her'* value, in reference to the (juestion of abandonment; and that it 
governs, as well when the assured claims for a technical total loss, as when ho claims 
for a loss by a total destruction of the ship ; and further, that in determining the same 
question, the deduction of one third new for old was to he made from the estimated 
amount of the repairs. Dchlois v. The Ocean Ins. Company^ 16 Pick. Rep. 312. 
American Ins; Company v. Ogden, 20 Wendell, 287, 297-300.^ 

{b) Peel© V. The Merchants’ Ins. Company, 3 Mason’s Rep. 28, 73-77. 

(c) In Pirie v. Steele, 8 Carr. & Payne, 200, it was a matter of dispute when a 

vessel may. be said to he on her lirst voyage. Lord Abinger thought the best method 
was to make the deduction of one third new for old depend upon the age of the ship, 
to be specified in the policy. * 

(d) Dupuy y. U. Iiis. Company, 3 Johns, {'as. 182. Contra, Smith v. Bell, 

1 lu the United States, the deduction is made, whether the vessel be new or old, on her 
first or any subsequent voyage. See jwst, p. [339.] See, also, Orrok w. 'Common wealth 
Ins. Co. 21 XMck. R. 456; Nickels v. Maine Fir© & Mar. Ins. Co. 11 Mass. R. 258. 

9 Allen v. Com. Ins. Co. 1 Gray, 154. 
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Upon a valid abandonment, either, of the vessel or of the 
cargo insured, the master becomes the agent of the insurer, and 
the insured is not bound by his subsequent acts unless be 
adopts them, {a) The owner or insured, equally with the mas- 
ter, becomes the agent of the insurer on abandonment, and be 
cannot purchase in the property on his own account, witinout 
the consent of his principals ; and if he does, it revokes the 
abandonment, and turns the total into a partial loss. (6) It is 
the duty of the master, resulting from his situation, to act with 
good faith, and eare and diligence, for ifte protection and • 
recovery of the property, for *the benefit of whom it *332 
may eventually concern. The master of an insured ship 
injured by the perils of the sea, and not competent to complete 
the voyage, may sell her in a case of necessity, as when the 
ship is in a place in which she cannot be repaired ; or the 
expense of repairing her will be extravagant, and exceed her 
value ; or when he has no moneys in his possession, and is not 
a’ble to raise any. {c) ^ In cases of capture he is bound, if a 
neutral, to remain and assert bis claim until condemnation, or 
the recovery be hopeless, {d) His wages, and those of the crew, 
are a charge on the owner, and ultimately, in case of recovery. 


2 Caincs's Cases in Error, 15.T. Coolidjrc v. Gloiircst(*r Ins. Company, 1 5 Mass. 
Rrp. 341. JVelc v. Marine Ins. (Company, .3 Mason’s Rep. 7G, 77. Williams v. 
Suffolk Ins. Company, 3 Suniiior, 270. The extent of loss, in the ease of a ship, 
f^ays Boiiiay Raty, is estimated hy a comparison of the value in the policy with the 
value at the place of loss, and not with the amount of the expense r#r]uisite to repair. 
Cours de Droit Com. tom. iv. 252. 

(rt) 2 Phillips on Ins. 439, 449. 7 Johnson’s H. 514. 9 Ih. 21. 13 Ib. 451. 4 

Peters’s R 139. Natchez Ins. Co. v. Stanton, 2 Smedcs & Marshall’s Miss. R. 340. 
(6) Robertson v. Western M. &> F. Ins. Company, 19 La. R. 227. 

(c) Somes v. Sii^riic, 4 Carr. & Payne, 276. 

(if) Marshall v. Union Ins. Company, 2 Wash. Cir. Rep. 452. The duly of the 
mariners is the same. The Saratoga, 2 Gallis. Hep. 164. Brown v. Lull, 2 Sumner, 

448. 


' If the ship insured exist in speciesand even thousjh the expense would bo so great that 
no prudent man would repair iicr, a sale without an abnndonuient vfWl not entitle the insured 
to recover for a totai loss. American Ins. Co. v. Fraricia, 9 Barr’s R. 390. But see Knight 
V. Faith. 16 Q. 649; Mutual Safety Ins. Co. je. Cohen, 8 GlU’s R. 469; Fuller v. Ken- 
nebec Mut» Iijis. Co. 31 Mo. 825. 

There is no such loss known in insurance law as a tale hy the matter^ unless it be barra- 
trous. Knight u. Faith, st^ra. • 

VOL. III. 


38 
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to be borne as a general average by all parties in interest ; an<J 
if the abandonment be accepted, the uhaerwriter becomes owner 
for the voyage, and in that character liable for the seamen’s 
wages, and entitled to the freight subsequently earned, (a) If 
the master purchases in the vessel, or ransoms her, the in, surer 
will be entitled to the benefit of the purchase or composition ; 
and, on the other hand, if the insured affirms the purchase of the 
master, it will be at the option of the insurer a waiver of the 
abandonment. The insurer can accept of the repurchase of 
the master, as his constructive agent, and affirm the act, or he 
may leave it to fall upon the master, (h) 

The assured has the right of abandoning the freight when 
there has been a constructive total loss of the ship ; and he has 
sustained a total loss of the freight, if he abandons the ship to 
the underwriters on the ship, when the case justifies it,^ for after 
such abandonment, he has no longer the means of earning the 
freight, or of receiving it if earned, for the freight goes to 
*333 the underwriters on the ship, (c) But *it has been a 
very controverted question, whether an abandonment of 
the ship transferred the freight in whole or in part. It was 
finally settled in the jurisprudence of New York and of Massa- 


(a) Hammond v. Essex Eire and Marine Ins. Company, 4 Mason’s Rep. 196. It 
has been made a question whether the underwriter, after an accepted abandonment, 
is bound, in his new character of owner, to go on and complete the voyage. In Case 
i\ Davidson, 5 Maule & Selw. 89, Holroyd, J., was of opinion, that he was under no 
such oliligation to the freighter, whose rights as owner of the goods were personal, 
lying in contract with the ship-owner, and mil runnmj with the. ship. There is a sugges- 
tion of Mr. Justice Putnam, to the same effect, in Coolidge v. Gloucester Marine Ins. 
Company, 15 Mass. Rep. 343. The underwriter cannot claim salvage property unless 
there has been an abandonment of the property made and accepted. The Ship Henry 
Ewbank, 1 Sumner, 400. 

{b) Saidlcr & Craig v. Church, cited in 2 Caines’s Rep. 286. United Ins. Com- 
pany V. Robinson, Jbid. 280. Jumel v. Marine Ins. Company, 7 Johns. Rep. 412. 
Willard v. Dorr, 3 Mason’s Rep. 161. Boulay Paty, tit. 11, sec. 5. 

(c) Benson o. Chapman, 6 Manning & Granger, 810, ^ 


1 The- contract of insurance upon freight will be constmod independently of the interest 
of the insured or underwriters on the cargo. * 

If the vessel is in a condition to carry on the cargo, or if another vessel can be procured, 
the cargo mn^t be carried on. Hugg v, Augusta Ins. and Banking Co. 7 How. B. 6Q6. 
Moss V. Smith, 9 M. G. & S. 94. Ogden v, Gen. MuS. Ins. Co. 2 Duer, 204. 
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chusetts, and adopted as the true rule in the Circuit Court of the 
United States for Massachusetts, that on an accepted abandon- 
ment of the ship, the freight earned previous to the disaster was 
to be retained by the owner, or his representative, the insurer on 
the freight, and apportioned pro rata itineris ; and that the 
freight subsequently earned went to the insurer on the ship? {a) 
In the case of Armroyd v. Union Insmrance Company^ {b) the 
^question was raised, but left undecided, wiiether the entire, or 
only a pro rata freight, in such a case, went, on abandonment, 
to the insure/: ofdhe ship. This litigatefl question has now })een 
settled in England ; and in Cane v. Davidson^ (c) where 
* ship and freight were separately Insured, and liach sub- * 334 
ject abandoned as for a total loss, it was adjudged that 
the abandonment of the ship transferred the freight as an inci- 
dent to the ship, and that an abandonment was equivalent to a 
sale of the ship to the abandonee, (d) The French jurispru- 
dence on this subject has been equally embarrassing and unset- 
tled. The ordinance of 1081 had no textual regulation relative 
to freight, in cases of abandonment. It was left to the decisions 
of the tribunals, and they denied to the insurer on the ship any 
freight for the goods saved. Valin exposed the error, (e) and 


(a) United Ins. Company Lenox, I Johns. Cas, 377. 2 Ibid. 443. Davy u. * 
HallctjS Cttincs’s Uep. 20. Marine Ins. Company v. United Ins. Company, 9 Johns. 
Hep. 186. Coolidge v. Gloucester Marine Ins. Company, 15 Mass. Rep. 341. Ham- 
mond V. Essex Eire and Marine ins. Company, 4 Mason’s Ucp. 196. So, in the case 
of a mortgage of a ship whilst at sea, and possession taken under it, the accruing 
freight passes to the mortgagee, as incident to the ship. Dean v. M’Ghie, 12 J. £. 
Moore, 185. . 

(5) 3 Binney’s Rep. 437. 

(c) 5 Maule & Selw. 79. S. C. altirmed on error, 2 Brod. & Bing. 379. In this 

case the underwriter claimed and recovered the entire freight, and no distinction was 
made between the freight arising prior and subsequent to the loss, or prior and sub- 
sequent to the abandonment. ^ 

(d) Mr. Benecko, Principles of Indemnity, 408, after giving an interesting history 
of the progress of the question, concludes that the insurer on the freight, in case of an* 
abandonment of that also, will still have a personal claim* on the owner for the freight 
subsequently earned, and which, but for the abandonment, would have belonged to 
him. Though the decision of Lenox and United Insurance Company, in New York, 
0 »pra, 333, n. 6, had been in print for eighteen or twenty years, it seems to have been 
entirely nnkniQwn to the English courts, and to Mr. Benecke, in 1824, though he has, 

* in the course of his work, ransacked the loc.al laws and ordinances of most of the 
petty as well as great commercial states and cities in Europe. 

(e) Com. iW. 3, tit. 6. Des AsInranceSfOrt. 15. 
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maintained that freight en abandonment, whether paid in ad- 
vane:? or not, ought to go to the insurer. In 1778, it was set- 
tled at Marseilles, under the sanction of^Emerigon, that freight 
was an accessory to the ship; and in abandoning the ship, the 
freight acquired during the voyage went with it. (n) The ^rdi- 
nadee of 1779 followed that doctrine, and declared that acquired 
freight already earned on the voyage, was insurable, and did not 
go with the ship on abandonment, but that the future freight to^ 
be earned on the goods saved, would go to the insurer, if there 
« was no stipulation t6 the contrary in the” policy, save the 
• 335 wages of seamen and bottomry liens. The* new code (6) 
declared that the freight of goods saved, though paid In 
advance, went, upon abandonment, to the insurer on the ship. 
The construction given to . the code by the Royal Court at 
Rennes, in 1822, in the case of Blaize v. Company of General 
Assurance at Paris^ was, that the future freight did not go to 
the insurer on the ship, but only the freight on the goods saved 
and already earned at the time of the loss, (c) 

(2.) Of* the adjustment of partial losses. 

In an open policy the general rule is, that‘the actual or mar- 
ket value of the subject insured is to be estimated at the time 
of the commencement of the risk. The object of inquiry is, the 
true value of the subject put at risk, and for which an indem- 
nity was stipulated ; and the question of total or partial loss 
does not turn on the estimafed value, in a valued policy, but 
upon a view of all the circumstances attending the loss, (d) ^ 


(flf) Emerip:on, c. 17, see. 9. 

(h) Code de Commerce, art. 386. (c) Boulay Patv, tit. 11, sec. 8. 

id) Young V. Turing, 2 M inning & Granger, .59'J, 601. The question whether 

a lo.ss total or partial is, whether, in the condition of the ship, the owner, as a man 
of prudence and discretion, would, undiu* the circumstances, if uninsured, have sold 
*the ship, or have endeavored to get her off and repair her. Domett v. Young, 1 Carr. 
& M. 465, S. P. A partial loss is frequently termed a partivular average, in distinc* 
tion from a general average ; and Mr. Bciiecko says, that it denotes, in general, eveiy 
kind of expense or damage, short of a total loss, and which is to bo borne by the pro- 
prietor of the particular concern ; and lie says it is expressive, and ought to be retained. 
Stevens & Benecke on Average,' by Phillips, 341. 

1 Hie Law Reporter for Feb. 1848, contains au elaborate discussion of the rules of ad- 
justment iu cases of partial loss on profits. * , 
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There are two kinds of indemnity that may lawfully be ob* 
tained under a contract of insurance. The first is, to pay whfit 
the gcTods would have sold for if they had reached the place of 
destination ; and the value there consists of the prime cost and 
expenses of the outfit, the freight and expenses at the port of 
delivery, and the profit or loss arising from the state of the |aar- 
ket. This species of indemnity puts the insured in the same 
situation as if no loss had happened. The other kind of indem- 
' nity is to pay only the first cost of the goods, or the market 
value at the time and place of the.coAimenceinent of the risk, 
and the expenses incurred ; and this places the insured in the 
situation he was before he undertook the adventure, (a) It 
annuls the speculation, and excludes the consideration of any 
eventual profit or loss. The first kind of insurance is, in the 
opinion of Mr. Beiiecke, (b) more conformable to the nature of 
mercantile transactions, and affords, in every case, an ex- 
act indemnity; but the second kind of insurance ^of *336 
goods Is the one in practice in England and other com- 
mercial countries, (c) 

The actual or market value at the port of departure may fre- 
quently be difl’ereiit from the invoice price, or prime cost^ and 
when that happens, or * can be ascertained, it is to be prefer- 
red. {d) In Gakn v. Broome^ (e) the invoice price was adopted 
as the most stable and certain evidence of the actual value ; 
but in Le Roy v. United Insurance Company, (f) the invoice 
price was understood to be equivalent to the prime cost, and 


(o) See suprUf 274, n. b j MarcliCHseau u. The Merchants’ Ins. Co. 1 Kobinson's La. 
R. 438. 

(6) Treatise on the Principles of Indemnity in Marino Insurance, c. 1. 

(c) The underwriters, in cases of partial loss, have nothing to do with remote or 
contingent losses. They have nothing to do with bottomry bonds given to raise 
money for repairs, though they must bear their share of the extra expeufi^e8 of raising 
the money, as part of the partial loss. They are not bound to supply funds in a 
foreign port for repairs. Tliey arc simply bound to pay the partial loss. Bradlie v. 
The Maryland Ins.lCompany, 12 Peters, 378. In Oriental Bank v, Tremont Ins. 
Go. 4 Metcalf R. 1, it was held, lhat interest is not payable on a policy of insurance, 
if there be no agreement to pay interest, or the insurer be not in defawk in payment. 

(d) Snell u. Delaware Ins.*Company, 4 Dallas’s Rep. 430. Carson v. Sfapbp Ins. 
Company, 2"\V’ash. Cir. Rep. 468. 

(«) 1 Johns. Cas. 120. 

(/) 7 Johns. Rep, 843. 
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that was commonly the .market value of the subject at the 
commencement of the risk. The court, in that case, did not 
profess to lay down any general rule, but they, neverthelesSi 
adopted the prime cost as being a plain and simple, and, gen* 
erally speaking, the best rule by which to test the value of the 
subj^^ct. The English Court of King’s Bench, ip Usher^v. No^ 
ble^{a) pursued, in effect, the same rule, by estimating a loss 
on goods in an open policy, at the invoice price at the loading 
port, and taking with that the premium of insurance and com-' 
mi.ss|on, as the basis ojf the calculation. (6) 

If goods arrive damaged at the place of destination, the way 
to ascertain the quantity of damage, either in open or valued 
policies, is to compare the market price, or gross amount of the 
damaged goods, with the market price or gross amount at 
which the same goods would have sold if sound, (c) But 
this mode of adjustriient affords no perfect indemnity 
* 337 * to the insured, for he has to pay freight for the goods 

as if they were sound, and which freight he cannot 
recover of the insurer. Various expedients have been suggested 
to remedy the inconvenience, and the true one is to insure the 
sum, to be paid for the freight and charges at the port of deliv- 
ery^ (d) . 

We have seen, in a former lecture, (e) that an adjustment of 
a general average \it a foreign port is conclusive; and it is 
equally so between the parties to the policy, and between the 
parties in interest in the adventure. (/) It is the rule in all the 
foreign countries for the underwriter to be bound by foreign 
adjustment of general average, unless there be a stipulation 


(a) 12 Hep. 639. 

{b) This is ndniitted in the French law to afford all the indemnity that was stipu- 
lated by the policy. Boulay Paty, tom. iv. 41, 42. The premium gf insurance is eou- 
sidcred as part of the value of the ^ouds. 

(c) LjwLs V, Rucker, 2 Burr. Kcp. 1167. Johnson v. Slicddon, 2 Bast's Bcp. 581. 
:Usher V. Noble, 12 Ibid. 6«39. Bcrieoke on Indemnity, 426. 

{d) Benccke on Indemnity, 17-26. 

.(e) Anief laimC, 47, p. [244.] • 

,(/) Though the foreign adjustment be conclusive its between the pasties to it, yet 
•the party to M-hom the contribution has been made, is not restricted in hfs claim, under 
the ttglicy, to the sum apportioned as his share of the loss, when it fulls short of a oom- 
ndcmuUy. Thornton t*. United Stales liis. fornpany, 3 FairdelU, 154. 
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to the contrary in the policies, as is th^ case in those of the in- 
surance companies %t Paris, (a) TJiere is a material difference 
between the adjustment of a partial loss, and of a general 
average, since the former is adjusted according to the value at 
the time and place of departure of the vessel, and the latter 
according to the value at the foreign port, (b) And, as in cases 
of partial loss, it is to be adjusled upon a comparison of the 
gross proceeds of the sound and damaged goods, the under- 
writer has nothing to do either with the state of the market, or 
with the loss on landing expenses., freight, and duty, accrjiing 
in consequence of the deterioration ; for no premium is paid for 
those items, and all other modes of adjusting particular average, 
except that founded on the principle of the gross proceeds, are 
erroneous, (c) In settling losses under the mernoranduth in the 
policy, vrhich declares articles free of average, under say five 
per cent., if a partial loss to arv article be found, on survey and 
sale, to have been five per cent., the insurer pays the 
damages and the expenses. If under five *per cent., he *338 
pays nothing, and the insured bears the expenses. The 
expenses are like costs of suit, and fall upon the losing party. 
The expenses are not taken to make up the five per cent, (d) 

(rt) Molloy. I>. 2, c. 6, see. 16. 7 M^ss. Rop. 370. 5 Cowen's Kep. 63. Buneeke 
on Indemnity, 331. 

(6) Einerififon, 6r)9, c. 12, see. 44. Onl. tic la Mar. tit. Du IVet. art. 6. 

(c) B.’iieeke on Indemnity, 426, 427. In the adjustment of loss on a policy on 
proHis, it is not necessary to show what the profits would have been if the loss had 
not happened. It is suffieieiu to show inierest in the cargo, and the loss thereof. The 
loss of the cargo curries with it the loss of the profits, either in whole or iu part, as the 
Ciise may itc. If the <‘.argo be totally lost, the loss on the policy on profits is total. 
If partial on the cargo, it is partial on the profits, atid to the same extent. I'he ml- 
mge on what is saved of the cargo, is credited to the insurer on profits, as well as tx> 
the insurer on cargo. They stand on the same fooling precisely, ilenrickson c. Mar- 
getsorv, 2 Kast^s Hep. 549, note. Barclay v. Cousins, 2 East’s Hci» 544. Patapsco 
Ins. Company v. Coulter, 3 Peters’s U. S. Rep. 222. In some of tlie New York poli- 
cies, this principle is specially recognized by the introduction of the clause in policies 
on profits, that the policy is subject to the same average and bcnejil of salvage as cargo. 

{d) Benccke on Iifdernniry, 436. Mr*. Bcnecke, in c. 9, has gone into particular, 
calculations on the subject of the^adjustmcnt of particular average, on every kind of 
expense or damage sliort of n total loss, and applied his princijdcs to’WTnost all the 
variety of cases that can arise and to his lucid cxfilanations I must refer the student 
for a more practical knowledge of the subject. The five per cent, is to ho computed 
upon th(? valuation in ihe.polh’v, after deducting the premium. Several or distinct 
losses happening to the sln'p at different times, are not to be added to make up the five 
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If extraordinary expense and extra freight be incurred in car- 
rying on the cargo in anpther vessel, when the first onebecoiues 
disabled by a peril of the sea, the French rule is, to cbaHtge the 
same upon the insurer of the cargo, (a) This question is left 
undecided in the English law, but in this country we have fol- 
lowed the French rule, (h) With respect to leakage, the rule, 
in cases free from special stipulation, is, that the insurer is not 
liable for waste occasioned by ordinary leakage, and only for 
leakage beyond the ordinary waste, and produced by sorae^ 
extr/iordinary accident.* The practice is, to ascertain, in each 
particular case, what amount of leakage is to be -attributed to 
ordinary causes, or the fault of the insured, or bad stowage, 
and what to the perils of the sea ; and, in pursuing this inquiry, 
the season of the year, the nature of the articles, the de- 
*339 scription of the vessel, •the length of the voyage, and the* 
stowage, are all to be considered, (c) 

An adjustment of a loss cannot be set aside or opened except 
on the ground of fraud, or mistake of facts not known. It is 
only primd facie evidence of the claim, and the party must have ^ 
a full disclosure of the circumstances of the case before he will 
be concluded by it. In the language of liOrd Ellenborough, 

per cent. Brooks v. Oriental Ins. Company,-? Pick. 2.^)9. Distinct successive losses 
to the ship cannot be added together to make up the five per cent., though it may be 
otherwise as to the cargo. In the one case, many trifling losses may fall within the 
common wear and tear of tlie ship borne by the owner ; but in the other, the 00111*6 
damage cannot be ascertained until the cargo is unladed. Ibid. See, also, Stevens 
on Average, 214; Benecke, 473. But in the case of Donnell u. Columb. Ins. Com- 
pany, 2 Sumners Uep. 366, a different view was taken of the subject under the memo- 
randum in the policy, and aftt^r a tliurough examination of the Kiiglish and the French 
law of insurance, it was held, that if there be successive losses on the ship or cargo, 
each less than five {ler cent., but amounting in the aggregate to more than five per 
cent., they were nut within tlie exception, and were to be borne by the insurer. The 
cxce|)tion of all losses not amounting to five per cent., means all losses during the 
voyage, and the exception applies to all losses, ejusdein generis, below five per cent., 
and not amounting in the aggregate to five per cent. Mr. Justice Story drew the 
conclusion that there was no distinction in the insurance law of Europe, tetweeu the 
aggregate averages of the whole voyage, and an average loss af a particular period. 

(а) Emcrigon, tom. 1, 429-433, c. 12, ^ec. 1^. Code de Commerce, Nos. 391, 
393. 

(б) Mumford v. Commercial lus. Company, 5 Johif&^Bep. 262. Searlc u, Scovell, 

4 Johns.. Ch. liep. 218. Dodge v. Marine Ins. Company, 17 Mass. ii*ep. 471. 

(c; Phillips on Insurance, vol. i. 246, 247. Millar on Insurance, 132. 2 Valin, 14, 
80, 83. 1 Emerigon, 391, c. 12, sec. 9. 
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they must all be blazoned to him as they really existed, {a) 
And in making the adjustment, in the case of a partial loss, the 
rule is to apply the old materials towards the payment of the 
new, by deducting the value of them from the gross amount of 
the expenses for the repairs, and to allow the deduction of one 
third new for old upon the balance. (5) In England, if the* in- 
jury be sustained, and the repairs made, when the vessel is 
.new, and on her first voyage, no deduction of new for old is 
made ; because, the vessel being new, it is not supposed that 
she is put in better condition by the repairs, (c) But im this 
country that ‘distinction has not been adopted, and the deduc- 
tibn of one third new for old is made, whether the vessel be 
new or old. (d) 

The insurer is liable for all the labor and expense attendant 
upon an accident which forces the vessel into port to be re- 
paired ; (e) and in consequence of the general permission 
in *the policy for the insured to labor for the recovery of *340 
the property, the insurer may be rendered liable for the 
expenses incurred in the attempt to recover the lost property, in 
addition to the payment of a total loss. (/) It has been a ques- 


(a) Dow V. Smith, 1 Gaines’s R:'p. 32. Shepherd v. Chewter, I Curnph. N. P. Rep. 
274. Steel V. Lacy, 3 Taunt. Hep. 286. 

(h) Biirncs v. Nat. Ins. Co.npariy, I Cowen, 26.5. Savage, Cli. J., in Dickey v. New 
York Ins. Company, 4 Ibid. 245. Brooks v. Oriental Ins. Company, 7 Pick. 259. 
Eaj;;orw. Atla.s Ins. Company, 14 Il»i<l. 141. Hac su/tm/33\. The rule applies equally 
to steam- vessels insured on our inierior waters. VVallaee v. Ohio Ins. Company, 4 
Ohio Rep. 234. In Potter v. The Ocean Ins. Company, 3 Sumner, 27, it was held, 
that in ease of repairs to the shifi, by the perils in.sured against, the deduction of one 
third new fur old was applieal)le only to the labor urifl materials employed hi the 
repairs, and to the new articles purchased in lieu of those lost or destroyed. 

(c) FeSnwiek V. Robinson, 1 Dansori & Lloyd, 8. 3 Carr. & Payne, 323. 

(r/) Dunham v. Com. Ins. Company, 11 Johns. Rep. 31^. Sewall v. U. S. Ins. 
Company, 1 1 Pick. 90. Temporary repairs in the course of the voyage are held to 
bo particular average ; but other repairs abroad, from strict necessity, to enal)le the 
vessel to return, and which become u.scless afterwards, are general average. Brooks 
V. Oriental Ins. Company, 7 Ibid. 259. 

(e) Shiff u. Miss. Ins. Coinpanji^ 1 La. Rep. 304. 

(/) 1 Cainc.s\s Rep. 284, 4.50. 7 Johns, Rep. 62, 424, 433. 4 Taunt. Rep. 367. 
Emerigon has taken notice of this stipulation in the English policicsHty means of 
which the insurer may become clinrgcahlc beyond the amount of his subscription ; 
and there is the same stipulation, hv which they may be so charged, in the policies, at 
Antwerp, Rouen, Nantes, and Bordeaux ; and there is the same clause in the formula 
given by Loecenius. In the fond used at Marseilles, there is no such clause ; and 
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tion much contested in the French tribunals, whether the insurer 
can, in cases distinct from the above stipulation, be held charge- 
able at the same time, and cumulatively, with the amount of ah 
average, and also with the amount of a subsequenttotal loss, in 
the same voyage.^ This is said to be contrary to all principle, 
And»the elements of the contract; and it was decided in the 
Court of Cassation, in 1823, after great litigation, that the in- 
surer was not holden beyond the amount of his subscription^ 
and for which he received a premium, notwithstanding the prior 
partial and subsequent fotai loss, (a) 

(3.) Of the return of premium. 

The premium paid by the insured is in consideration of the 
risk which the insurer assumes, and if the contract of 
*341 * insurance be void aft initio^ or the risk has not been 

commenced, the insured is entitled to a return of pre- 
mium. If the insurance be made without any interest what- 
ever in the thing insured, and this proceeds through mistake, 
misinformation, or any other innocent cause, the premium is to 
be returned. So, if the insurance be made with short interest, 
or for more than the real interest, there is to be a ratable return 
of premium. If the risk has not been run, whether it be owing 
to the fault, pleasure, or will of the insured, or to any other 


without such clause, and as a general rule, the insurer is not chargeable beyond his 
subscription. But with such a special clause, Valin and Emerigon both agree, that 
the expense must be borne by the insurer, though it go beyond the effects recovered. 
This, however, is denied by Boulay Paty, who insists that the sum subscribed limits 
all claim upon the insurer. 1 Emerigon, 484. 2 Ibid. 202-*213. Valin's Com. tom. 

ii. 99. Bonlay Paty, tom. iv. 312, 313. In some of our American policies, ^e stipu- 
lation is, that the assui^ may labor and travel, for, in, and about the safeguard and 
recovery of the property, to the charges whereof tfie insurers will contribute, cwcording to 
the rale and quantity of the sum insured. 

(a) Kennel v. La Campagnie Royal U’Assurance, reported in the Journal do Cas- 
sation, 1823, and quoted at largo in Boulay Paty, tom. iv. 519-532, tit. 12, sect. 7 ; 
and see, also, Ibid. 272-276. . 


1 It was declared by Lord Campbell, in a recent case^that the insurers would not be 
liable for such prior partial loss which had not been repaired, or which did not prove preju- 
dicial to the assured. If u total loss happen after the expiration of the risk, this does not 
exempt the insurers for a partial loss happening before the expiration of tlie risk. Knight 
V. Faith, 16 Q. B. 649. 
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cause, the premium must be returned^ for the consideration for 
which it was given fails, If the vessel never sailed on the 

voyage insured, or the policy became void by a failure of the 
warranty, and without fraud, the policy never attfiched ; but if 
the ri,sk has once commenced, though the voyage be immediately 
thereafter abandoned, there is to be no return or apportionment 
of premium. And if the premium is to be returned, it is the 
usage in every country, where it is not otherwise expressly 
stipulated in the policy, for the insurer to retain one half per 
cent, by way of indemnity for his trouble and concern in^ the 
transaction, (b) 

'»The insurer retains the premium in all cases of actual fraud 
on the part of the insured or his agent, (c) So, if the trade be 
in any respect illegal, the premium cannot be reclaimed, (d) If 
the voyage be divisible, there may be an apportionment of the 
premium ; and if the risk as to the one part of the voyage 
* has not commenced, the premium may be proportion- *342 
ably retained. But the premium cannot be divided and 
apportioned, unless the risks were divisible and distinct in the 
policy. J£ the voyage and the premium be entire, there can be 
no apportionment.- It is requisite that the voyage, by the usage 
of trade or the agreement of parties, be divisible into distinct 
ranks ; and, in that case, if no risk has been run as to one part, 
there may be an apportionment of premium, (e) 

The French code provides for the apportionment of premium. 


(а) Tyrie v. Fletcher, Cowp. llcp. 6B6. Loraine v. Thomlinson, Doug. Bcp. 586. 
8 Term Hep. 156, arg. Holmes v. United Ins. Company,' 2 Johns. Cas. 329. Taylor 
V. Sumner, 4 Mass. Hep. 56. 

(б) Ei^erigon, torn. ii. 154. 2 Phillips on Insurance, 526. Code de Commerce, 
art; 349. Hendricks u. Com. Ins. Company, 6 Johns. Hep. 1. 

(c) Tyler u. Horne, Park on Insurance, 285. Chapman v. Frazer, Marshall on 
Insurance, 652. Hoyt v. Gilman, 8 Ma.ss. H. 336. 

(d) Morck v. Abel, 3 Bos. & Pull. 35.- Vandyck v. Hewitt, 1 East’s Rep. 96. 

(e) Stevenson v. Snow, 3 Burr. Hep. 1237. Long v. Allan, 4 Doug. 276. Donath 
V. Ins. Company of North America, 4 Dallas’s Rep. 463. Ogden v. Firemen’s Ins. 
Company, 12 Johns. Hep. 114. 2’>Phililps on Insurance, 538. 


I New York JPire Ins. Co. v. Roberts, 4 Duer, 141. If the policy does not attach on 
account of a material, though not fraudulent, misrepresentation, the insured is entitled to 
a return of the premium. Anderson v. Thornton, 20 Eng. L. & £q. 339. 
a Friesmuth v. Agawam M. F. Ina* Co. 10 Cush. 68T. 
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in the case of an insuranpe on goods, when part of the voyage 
has not been performed, (a) Le Baron Locre, in his com- 
mentary upon this article, vindicates it by very ingenious 
reasoning, which M. Boulay Paty (61 thinks, however, does not 
remove the difficulty ; .and he contends that such a provision is 
coiWnrary to a principle of the contract, that when the risk has 
once commenced, the right to the entire premium is acquired.^ 

(a) Code dc Commerce, art. 356. 

{b) Cours dc Droit Coipmcrcial Maritime, tom. iy. 98, 99. 


1 Insiiravice companie?*, difT«nn<i in some materinl particulars from those heretofore exist- 
ing in New York, and probably from those existing in the other states of the Union, have 
lately been introduced, and liavo, ns to marine insurance, become the more numerous class 
of underwriters in the former state. 

The peculiar features of tlu'sc companies have led to some litigation; and decisions have 
been ma<Ie which demand a brief notice. 

The old companies possessed a specific capital stock, defined in their charter, and paid 
or secured at the organization of the companies, 'fhe new cotnf»anies have no mck capital 
stock. Their capital at the commencement of the business consists essentially of the 
pltdge or han of the credit of those who are insured in the company, or who loan their 
iiulividiial credit with tiie expectation of taking out policies, or to enable the company to 
gain credit with the coiiimuiiity. The ultimate capital stock of the companies is the 
accumulation of caniiiigs above the losses. An Act of 1849 ^Laws of New York, 1849, 
ch. 217, §§ 7, 12) contains provisions whicli define the charactfer of this capital. Sec. 7 
provides “.tliat a bonk may i )0 opened to receive upftiications for insurance; and after 
receiving applications for insuriinco, to be approved by tliora, (fJie Irtisfees^) to the amount, 
of five hundred thousand dollars, the company may be organized.” Sec. 12 provides that 
“the company, for the better security of its dealers, may receive nntos for premiums in 
advance, of persons intending to receive its policies, and may negotiate such no^es for the 
purpose of paying claims or otherwise, in the course of its business,” &c. The insured in. 
a company formed under this Act may pay a cash premium in addition to a premium note 
or a definite sum of money in full of said insurance, and in lieu of a premium note. Union 
Ins. Co. t>. Huge, 21 How. U. S. 35. 

The notes above mentioned, being intended to constitute a fund for the security of 
creditors, and the statute securing to the makers a participation in the profits of the busi- 
ness transacted on the faith and credit of the, notes, would seem to be given, upon a 
sufficient and even valuable consideration. The mutual agreement and association of the 
parties, each giving his notes upon the condition of the others giving theirs, would also, it 
would seem, form a valid consideration. It has accordingly been held, that the note^s are 
available securities, though the premiura.s received by the makers amounted to only a 
par^of the note, or the company failed to underwrite for the makers. Demismes v. The 
Merch. Mat. Insurance Company, 1 Comst. R. 371. Hone v. Folgpr, 1 Sandf. (Law)B. 
177. Brown v. Crooke, 4 Comst. R. 51. The policy opce attached is a valid consideration 
for the premi um note, which remains in force, notwithstanding the release or discharge of 
the nolicy, tmthe discharge is communicated to the offic^ and the assessments and dues 
are paid. Atlantic Ins. Co. v. Goodall, 35 N. H. 828. But the notes given for premiums 
must bo thoso»of the persons Insured and not those of strangers having no interest in the 
company. Mut. Ben. Life Ins. Co, v, Davi**, 2 Kern. 509. 

It may be laid down generally, that these notes are«valid, like other notes, in the hands 
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ly. Of the writers on Insurance Law. 

I have- now finished & survey of the leading doctrines of 
marind insurance, which is by far the most extensive and com- 

of all bond fide holders, whether before or after injiturity,' \vi;etluM- iio<rotiated by the com- 
pany itself or by receivers after its insolvency, or whether givtMi bef<»re or subsequent to 
the time the company goes into business.* And iiotas given in renewal of the original fiotea 
stand on the .same footing us the original notes. Howland v. Alyer, 3 Comst. R. 2&0. 
Aspinwnll v. Meyer, 2 Sandf. (Law) R. 180. Rrouwer?). Appleby, 1 Sandf. (Law) R. 158. 
Hone V. Allen, Id. 171, n. Hone a. Kolger, 1 Sandf. (Law) li. 177. Merch. Mill. Ins. Oo. v. 
*!De Pugu, 1 Siualf. (Law) R. 184. Brouwer v. llarbeck, 1 Huer R. 114. White v. Haight, 
16 N. Y. (2 Smith) 310. If .after a note is given, the i#iker pays preiniiuns to the com- 
pany on in.suranoes made, he is entitled to have such sums indorsed on the ni)te. iSerch. 
Mut. Ins. Co. «. lAeds, 1 Sandf. (Law) ll. 183. But if, before the maturity of such note, 
premiums have become due, which, at its maturity, he pays, and renews the note without 
any deduction for such premiums, he cannot, at the maturity of the second note, demand- 
a deduction from it of the premiums paid before the renewal of the first note. Hone v, 
Buliin,! Sandf. (Law) R. 181. 

If a note be given to the company to enable the maker to vote, and with a knowledge, 
express or imyilicd, that the note would appear on the statmuent of the assets of the com- 
pany, the maker will be liable on such note. Brouwer v. Hill, 1 Sandf. (Law) R. 629. 

These iiote.s being given to the company for the security of parties dealing with it, the 
trustees or president have no right to return the notes to the makers, unl(*.ss for a valunhlo 
consideration; and, it sec/as, a court of equity will compel an indorsement in favor of the 
company by any maker wlio may tlius have obtained possession of the notes loaned to the 
company. Brouwer r. Crosby, 1 Samlf. (Law) li. 629. Same v. l^ill. Id. 629. Hone v. 
Allen, Id. 175. Brouwer ??. Apiileby, Id. 169. See Kinmet v. Reed, 4 Sandf. S. 0. B. 229. 
The maker of tlie premiunf note is liable lor assessments to meet the dcficiencios of other 
members. Bangs v. Gray, 2 Kerfi, 477. See, however, Herkimer Co. Mut. Ins. Co. v. 
Fuller, 14 Barb. 373; Sliauglmes.sy v. Kcn.s.selaer Ins. Co. 21 Id. 605. 

The legislature of New York, at its session in 1849, (Laws 1849, ch. 308,) enacted a 
general insurance law, containing minute and comprehensive provisions for the formation 
and government of coinpaiiies, for the insurance of live.s, buildings, and vessels, either 
with or without a spc. ific, ca])ital stock. Mutual companies organized under this Act are 
moneyed corporations, imd may, therefore, under the laws of New York, make valid 
general assignments for the benefit of creditors. Hill v. Reed, 16 Barb. 280. Hurlbutv. 
Carter, 21 Id. 221. They have no right to divide their risks into classes, and to compel 
the.ussured to look for indemnity to that capital alone which the class of risks in which 
he has been placed produces. Thomas v. Achilles, 16 Barb, 491, So much, however, of 
the Geuetral lasurance Act of 1849 us relates to insurance upon lives, and against fire and 
the risks of inland navigation, has been .superseded by subsequent Acts, specially providing 
fof those particular classes of insurance. See Laws of N. Y. 1853, cli. 463, 466. Also, 
as to Fire Insurance, Laws of N. 0. 1864, ch. 369; A recent Act authorizes mutual marine 
insurance companies to unite with flicir existing corporate funds a certain amount of cash 
capital. Laws of N. Y. 1867, ch. 28, 38, §’ 2. As to the duties and powers of receiver* of 
mutual companies, .see^Laws of N. Y. 1852. ch. 71. Bangs v. McIntosh, 23 Barb. 691. 
Also, Laws of N. Y. 1864, ch. 224, a%to assignees, llurlbut v. Carter, 21 Barb. 221. 

Similar general insurance laws, regulating the organization of cornpanio^J^h stock and 
mutual, and prescribing the mo(^ in which they shall conduct their business, have been 
passed recently jn other states. Sec Compiled Stat. of New Hampshire, ch. 164; Acts of 
Massachusetts, 1856; Laws of New Jersey, 1862; Laws of Pennsylvania, 1856; Acts 
of Ohio, 1866; Acts of Florida, 1860; Laws of California, 1860-3. 

The policies issued by mutual insurance companies, and the premium notes given for 

VOL. III. * 39 
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plex title in the commercial code. There is no branch of the 
law that has been more thoroughly investigated, and more suc- 
cessfully cultivated in modern times, not only in England, but 
upon the European continent. Maritime law in general, par- 
takes more of the character of international law than any other 
bre^hch of jurisprudence ; and I trust I need not apologize for 
the free use which has been made, for the purpose of argu- 
ment or illustration, not of English authorities only, 
343 * but of the writings of other foreign lawyers, and the 
^ decisions of foreign tribunals, relative to the various 

heads of the law-merchant. I am justified, not only by the 
example of the most eminent of the English lawyers and 
judges, but by the consideration that the law-merchant is part 
of the European law of nations, and grounded upon principles 
of universal equity. It pervades everywlu^re the institutions of 
that vast combination of Christian nations, which constitutes 
one community for commercial purposes and social intercourse; 
and the interchange of principles and spirit and literature, 
which that intercourse produces, is now working wonderful 
improvements in the moral and political condition of the hu- 
man race. 

The- general principles of insurance law rest on solid foun- 
dations of justice, and are recommended by their public util- 
ity ; and yet it is a remarkable fact, that none of the tuitions of 
antiquity, though some of them were very commercial, and one 
of them a great maritime power, appear to have used, or even 
to have been acquainted with this invaluable contract, (a) It . 

{a) Bynkershook and Eracrif^oii both rtf^rcc, that the contract of insurance was not 
to he found in the Roman law, though some traces of it have been supposed to be 
perceived in the Roman history. Bynk. Quasst. J. Pub. lib. I, c. 21. Emcrigon, dca 


the payment of assessments, are entirely indej^ndenf coutracjts. Hence the insured is 
liable on all assessments made during the time for which his policy is given, even though 
in the mean time there be a total loss of all the property covered bjr it. Hence, also, matt- 
ing an assessment upon the insured by the company^’subsequent to a forfeiture by him of 
his policy, revive the policy. New Kngland Mut. F. Ins. Co. v. Butler, 34 Me. 461. 

Swamscot Mach. Co. v. Partridge, 6 Post. 369, Gardiner Piscataquis Mut. F. Ins. Co. 
88 Me. 439. But see Viall v, Genesee Mut. Ins. Co. 19 Barb. 440 ; WilsQii v. Trumbull 
Mut. F. Ins. Co. 19 Penn. 372; Indiana Mut. F. Ins. Co. w. Conner, 6 Port. (Ind.) 170. 
Hence, also, the insured does not stand in the relation of a corporator in his own act of 
insurance. Cumberland Valley Mut. "Pro. Ins. Co. tr.^Schell, 29 Peim. State R. 81. 
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was equally a stranger to the early maritime codes compile4 
on the revival of arts, learning, and commerce, at the conclu- 
sion of the middle ages. The Consolato del Mare, the laws of 
Oleron, and the laws of the Hanseatic Association, were all 
silent upon the subject of the contract of insurance. The first 
allusion to it is said to have been made in the latter part of*the 
fourteenth century, and where we should not, at that early age^ 
.have first expected to find it : in the laws of Wisbuy, compiled 
in the Teutonic language on the bleak shores of an island 
in the middle of the Baltic Sea. (a) Jt is so necessary a jcon- 


Ass. Bref. .John Buer, Esq., 1ms recently ))estowe(l a learned examination and able 
argument upon tlic question, whether marine insiiranee was known to the ancients, 
and he gives strong presumptive reasons in favor of the use of that insurance among 
the Romans. See his Preliminary Lecture to a Course of Lectures on Marine Insur- 
ance, New York, 1844, and which now constitutes tho first Lecture of the Introductory 
Discourse to his great work on The Law and Priicticeof Marine Insurance, vol. i. 
edit. New York, 1845. If he should finish the extensive work which he is engaged in 
preparing for tho press, (and in which 1 wish him every encouragement,) ho will, 
judging from his known erudition an<l talents, as well as from the sample before ns, 
give to the public a treatise of exhausting research, skilful criticism, and consummate 
ability. 

(rt) The allusion to marine insjtrancc, in art. 66 of the Laws of Wisbuy, is so ob- 
scure or equivocal, that the most ('elcbratcd jurists have difiered in opinion as to the 
origin of the contract. Cleirac, in his cominciitary on that article of the Laws of 
Wisbuy, applies it directly to insurances ; and he had studied that compilation thor- 
oughly, for he translated it into French, from the old German, or Tudesque language, 
in which the code had been preserved to his day. In the collection of Sea Laws, 
published a*t London, under Queen Anne, the article, as translated, applies to marine 
insurance. Emerigon, also, in the preface to his treatise, gives that construction to 
the article, and he and Clcirac are great authorities on the point. On the other hand, 
Emerigon admits that Stypmannus, Ansaldus Oihaliniis, and Casaregis, would not 
allm^ that the use of insurances’ was introduced into commerce until towards the 
fifteenth century ; and Valin intimates that the contract of insurance came from the 
Italians, and passed from them to the Spaniards, Dutch, and other commercial na- 
tions. Malynes, as early as 1622, traced tho practice of insurance from Claudius 
CfiBsar to the inhabitants of Oleron, and then to Antwerp and London. Cleirac’s les 
Us et Coutumes do la Mer, 155. Malyncs's Lex Mcrcatoria, part 1, 105. Emerigon, 
Traitd des Ass. Pref Valin’s Com. tom. ii. 27. Bynkcrshock said, he had no evi- 
dence that the contract of insurance was in use in Holland in the- fifteenth century, 
though ho found it to have been in established use by the .middle of the following cen- 
tury. Quaost. J. Priv. lib. 4, 1. Mr. Duer, (on Insurance, &c., VO?" i.‘^8“32,) after 

a critical exa|pina*ion, concludes that marine insurance first came into use in Italy at 
the close of the 12th, or beginning of the 13th century. Don Antonio do Chapmany, 
in his History of the Commerce of Barcelona, referred, to in M’Culloch's Dictionary 
of Commerce, art. Insurance, gives an ordinance in Spanish relative to insurance, 
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344 tract, that Valin concludes •maritime commerce can- 
not well be sustained without it, for no prudent ship- 
owner would be willing to risk his own fortune, and that of 
others, on an unprotected adventure at sea. The business of 
uncovered navigation or trade would be spiritless or presump- 
^otis. The contract of insurance protects, enlarges, and stimu- 
lates maritime commerce ; and under its patronage, and with 
the stable security which it affords, commerce is conducted with ^ 
immense means and unparalleled enterprise, over every sea, 
and ,to the shores of eVery* country, civilized and. barbarous* 
Insurers are societies of, capitalists, who are called by their 
business to study with profound sagacity, and'with exactness ctf 
calculation, the geography and navigation of the globe, the laws 
of the elements, the ordinances of trade, the principles of inter- 
national law, and the customs, products, character, and 
* 345 institutions of every * country where tide-waters roll, or 
to which winds can waft the flag of their nation, (a) 

Many of the states and great commercial cities of Europe, 
in the early periods of modern history, made and published 
ordinances relating to insurance, and most of them have been 
collected in Magens’s Essay on Insurance, published in 1755. 
The most important of these compilations were the ordin;anceB 
of Barcelona, Bilboa, Florence, Genoa, Antwerp, Rotterdam, 


issued by the magistrates of that city in 1436. This is done more cflFectually by 
Pucr, in his work on Insurance, vol. i. 34, 35, and in the App. to vol. ii., for he gives 
an English translation of the ordinance. Barcelona must, therefore, he regarded as 
the birthplace of the earliest ordinance on the subject of marine insurance. 

(rt) The French lawyers have described the contract of insurance in stropg and 
eloquent language. (Test %me espece de Jen, said Emerigon, truly and gravely ; qui 
exiqrt beancoup de prudence de la part de ceux qui 8*y adonnent. Tl faut faire (analyse 
des hazards^ el posseder la science du calcul des probabilities ; pr^ooir les ecueils de la rner^ 
€t ceux de la mauvuise foi: ne pas perdre de. vue les cas insolites et extraordinaires ; com- 
biner le tout, le comparer aoec le taux de primes, et juger quel sera le resultat de VensemUe. 
But the French counsellors of state, Messrs. Corvette, B6gouen, and Mai’et, in their 
report to the legislative body, on the 8th September, 1 807,. declared that €e beau con- 
trat est le nbl)le produit du g€nie de (homme, et le premiee garant du commerce maritime. II 
a atnsuhifjes^^'jms ; il a poH^ses regards sur la nur ; il a inten ogd" ce terrible el€ment; 
il en a j^ige Vinconstance ; il en a presenti les orages ; il a ^i€ la politique ; il a rcconnu 
les portes et les cdtes des deux mondes ; il a tout soumis a des ccdculs saifans, '« des theories 
approximatives, et il a dit an commercant habile] au navigateur intrepide : certes il ya 
des disastres sur lesqvels (human ittf ne pent que germir ; mais quant a votre fortune allez, 
francesstz les mers, dffployez votre. aclivUe et votre indu^rie : Je me charge de vos risques. 
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Amsterdam, Copenhagen, Stockholm,iand Konigsberg, as well 
as royal ordinances -of the kings of France, Spain, and Portugal. 
They are authentic memorials of the prosperity of commerce, 
and evidence of the early usages in respect to a contract gov- 
erned by general principles of policy and justice. We may 
also refer to the decisions of the Rota of Genoa, (of which® so 
much use is made by Roccus,) to show how early and exten- 
sively insurance questions became a source of litigation 
and topic of discussion in the courts of ^justice, (a) But *346 
without dwelling upon these historical\icws, my object , 
at the close 'of this lecture is, merely to direct the attention of 
tile student to the character and value of the most distinguished 
works which have elevated and adorned this branch of the law. 

The earliest work extant on insurance, is the celebrated 
French treatise entitled Le Guidon. It was digested and 
prepared some centuries ago, by a persbn whose name is 
unknown, for the use of the merchants of Rouen. It was 
published by Cleirac, in 1671, in his collection entitled Les Us 
et Coutumes de la Mer; but it was a production of a much 
earlier date, and it contains decisive evidence that the law of 
. insurance had become, in the sixteenth century, a regular 
science. Emerigon viewed it as containing the true principles 
of nautical jurisprudence, and valuable for its wisdom and/or 
the great number of principles and decisions^ which it con- 
tained; and when Clcjirac gave to the world his revised and 
corrected edition of the Le Guidon, he regretted that he was 
not able to rescue from oblivion the name of an author Avho 
had conferred signal honor on his country, by the merit and 
solidity of his production, though it wanted the taste and ele- 
gance of later ages, {b) 

* The treatise of Roccus on insurance has been universally 
* regarded as a text-book of great authority. He was an emi- 
nent civilian and judge at Naples, and published his work in 


(а) Those decisions, under the fitle of Dccisiones Rotas Genuas de Mercatura, are 
contained in the voluminous compilation, which includes the works i^^tthtfl'iia and 
of Straccha, and was published at Amsterdam in 1G69. They amount to two hun- 
dred and fifteen decisions, and many of them relate to insurance oucstions. and thev 
settled principles which govern at this day. 

(б) Cleirac’s Pref. to Le Guidon. 

89 * 
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1655; and Mr. IngersoH, the American translator, perceives 
an analogy between the treatises of Roccus and Littleton's 
Tenures. That analogy does truly exist in the sound logic, 
admirable precision, and vast power of compression, 
*347 * which are displayed throughout his works. He mdtie 
free use of the treatises of Santerna and Straccha on in- 
surance law, and gave authority to those very creditable pro- 
ductions of the latter part of the sixteenth century, (a) Byn- 
kershoek has devoted the fourth book of his Qucestiones Juris 
Privati to the contract of insurance. It constitutes a large 
treatise, which discusses, with his usual freedodi of thought 
and expression, almost every important branch of the law Df 
that contract. His work, which occasionally refers to the 
Roman law, is almost entirely grounded on Dutch edicts, and 
judicial decisions in the courts of Holland. It is essentially a 
collection of reports of cases adjudged in the Dutch courts, and 
I do not perceive that he ever refers to the decisions of the Rota 
of Genoa, or to the writings of Santerna, Straccha, or Roccus, 
which were before his eyes. Such reserve, or, proud disdain of 
foreign illustration and aid, detracts greatly from the scientific 
character and liberal temper of the work. 'But we proceed to 
the mention of authors, by whose learned labors the utility of 
allipreceding treatises on insurance was superseded, and their 
fame ajjd lustre eclipsed. 

^348 *A^alin’s copious commentary, upon that part of the 
ordinance of Louis XIV. which relates to insurance, is 
. deserving of great attention, and it has uniformly and every- 


(a) The treatise of Santerna, a Portuguese lawyer, Dc Asseeurationibus et Sponsi- 
onibus Mercatorum, and the later work of Straccha, of Ancona, De Assecurationi- 
bus, c([ually abound in references throughout the body of their works, to the civil 
and the early civilians. The latter is essentially the groundwork of the treatises of 
Roccus, and yet both Straccha and Santerna are rudely termed, by Bynkershoek, 
semi'barbarous writers, though they were familiar not only with the Roman law, but 
with the Roman classics. Emcrigon and Valin njake free use of the works of these 
authors, as th^ do also of the commercial discourses of Casaregis, who is without 
contradiction, as Valin says, (Com. sur. Ord. Pref.) tjje best of all the writers whom 
iho had enumerated, and he had already mentioned Cleirac, Stracchjj, Stypmannus, 
LocceiTuis, Kurickc, Peckins, Vinnius, and Weysten. Casaregis has also received 
•the highest and warmest eulogf from tlic learned and eloquent autlioV of the article 
No. 15, in The North American Review, vol. vii. 823. 
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where received the tribute of the highest respect, for the good 
sense, sound learning, and weight of character which are at- 
tached to his luminous reflections. Pothier’s essay on insurance 
is a concise, perspicuous, accurate, and admirable elementary 
digest of the principles of insurancej and it contains the funda- 
mental doctrines and universal law of the conlract. ButT the 
treatise of Emerigon very far surpasses all preceding works, in 
the extent, value, and practicable application of his principles. 
It is the most didactic, learned, and finishe^d production, extant 
on the subject.* He professedly carries his researches int^ the 
antiquities o‘f the maritime law, and illustrated the ordinances 
by what he terms the jurisprudence of the tribunals ; and he 
discussed all incidental questions, so as to bring within the com- 
pass of his work a great portion of international and commercial 
law connected with the doctrines of insurance. In the language 
of Lord Tenterden, no subject in Emerigon is discussed with- 
out being exhausted, and the eulogy is ^s just as it is splendid. 
Emerigon was a practical man, who miited exact knowledge 
of the details of business with manly sense and consummate 
erudition. He was a practising lawyer at Marseilles, for perhaps 
forty years, and tlfc purity of his private life corresponded with 
the excellence of his public character. Valin acknowledges 
that he owed some of the best parts of his work to the genius 
and industry of that eminent civilian, who gratuitously pressed 
upon him, with a cordiality and disinterestedness almost with- 
out example, a rich collection of materialsflkonsisting of decis- 
ions and authorities, suitable to illustrate and adorn the jurij^ 
prudence of the commentary. It would be difficult to penile 
the testimony which Valin has so frankly borne to the moral, as 
well as literary and professional accomplishments of Emerigon, 
without being sensibly touched with the generosity of the friend- 
ship of those illustrious men. 

* Since the renovation of the marine ordinance of Louis * 349 
XIV., in the shape of the . commercial code of France of 
1807, there has arisen a hbst of commentators, such as the Baron 
Locre, Pardessus, L%porte, Delvincourt, Toullier, *aii J "^oulay 
Paty, of iiarious and unequal merit.’ The treatise of M. Par- 
dessus, on commercial law, in five volumes, contains a neat and 
excellent digest of the law of marine insurance ; and though he 
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has not enriched his worfc with citations from the text-writers> 
or with references to judicial decisions, it contains intrinsic^evi- 
dence of extensive and accurate research, as well as of clear and 
solid judgment.’ Toullier, though already quite voluminous, has 
not as yet touched on the commercial code. On the law of 
insurance, I would select and recommend Boulay Paty as the 
latest and l?est writer. He has expfained and illustrated every 
part of the code, but devoted nearly half of his voluminous work 
to the single head of insurance, and he ha^ treated the subject 
veryjnuch in the style 6f Emerigon. He has •trodden in his 
footsteps, adopted his copious learning, applied his principles 
with just discrimination, and gives us a complete treatise on 
every branch of insurance, according to the order and under the 
correction of the new code. 

The first notice of the contract of insurance that appears in 
the English reports, is a case cited in Coke’s Reports, (a) and 
decided in the 31st of Elizabeth ; and the commercial spirit of 
that age gave birth to* he statute of 43d Elizabeth, passed to 
give facility to the contract, and which created the Court of 
Policies of Assurance^ and shows by its preamble that the busi- 
ness of marine insurance had been in immemorial use, and 
actively followed. But the law of insurance received very little 
study and cultivatio^i for ages afterwards ; and Mr. Park informs 
us that there were not forty cases upon matters of insurance 
prior to the year 1756, and even those cases were generally loose 
nisi prius notes, detaining very little information or claim to 
^uthority. From that time forward the decisions of the English 
difcurts on insurance assumed new spirit and vigor, and they 
deserve to be studied with the utmost application. When Sir 
William Blackstone published the second volume of his Com- 
mentaries, Lord Mansfield had presided in the Court of King’s 
Bench for nearly ten years ; and in that short space of time the 
learning relating to marine insurance had been so rapidly and 
so extensively cultivated that he concluded, that if the 
*350 principles * settled were well jind judiciously collected, 
tiTcyVould form a very complete title in the code of com- 
mercial jurisprudence. Mr. Park (now a judge of the Court of 


(rt) 6 Coke’s llep. 47, b. 
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King’s Bench) took the snggcstion, and published his System 
of the Law of MaVine Insurances in 1786, and he had the 
advantage of the labors of the whole period of Lord Mansfield’s 
judicial life ; and the decisions are collected and digested with 
great copiousness^ erudition, and accuracy. He extracted all 
that was valuable from the compilations of Malyiigs, Molloy, 
Magens, Beawes, and Weskett ; and he had the good sense and 
liberality to enrich hi^work with the materials of those vast and 
venerable repositories of commercial learning, the Le Guidon, 
the foreign ordinances, and the writings of Roccus, Bynter- 
shoek, Valin,* Pothier, and Emerigon. 

•A)out the time that Park published his treatise, the Elements 
of the Law relating to Insurances^ by Mr. Miller, a Scotch 
advocate, appeared at Edinburgh. He evidently compiled his 
work without any knowledge of the contemporary publication 
of Mr. Park ; and though the English cases are not so exten- 
sively cited and examined by him, he supplied the deficiency by 
a digest of cases, in Scotland ; and he appears to have been 
equally familiar with the continental civilians, and to have dis- 
cussed the principles of insurance with uncommon judgment 
and freedom of iiTquiry.^ Since the publication of Miller’s 
treatise, no work appeared in Scotland on the subject of insur- 
ance, until Mr. Bell took a concise view of that, as well as of 
other maritime contracts, in his very valuable Commentaries; 
and he states, that since the period of 1787, the mercantile law 
of Scotland has been making rapid strides towards maturity. 

The treatise of Park had passed through five editions, when 
Mr. Marshall published, in 1802, his Treatise on the Law of 
Insurance. It contains a free and liberal discussion of princi- 
ples, and it is more didactic and elementary in its instruc- 
tion than the work of his predecessor, but it abounds • 

*with citations of the same cases at Westminster, and 351 
a reference to the same learned authors in France and 
Italy. Mr. Park is entitled to the superior and lasting merit of 
being the artist who first reduced the English law ol^ insurance 
to the beauty and ordei of a regular science, and attractl* J to it 
the rays of foreign genius and learning. The American edition 
of Marshall, by Mr. Condy, is greatly to be pref<.‘rred to any 
other edition ; and even that improved work is now in a consid- 
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erable degree superseded by Mr. Phillips’s Treatise on the Law 
of Insurance, the first volume of which was published at Boston 
in 1823, and the second in 1834, and a new and improved edi^ 
tion of the entire work, in two volumes, in 1840. This author 
has very' diligently collected and ingrafted into his work not 
only the English cases, but the substance of all the American 
cases and decisions on insurance, which had been accumulat- 
ing for a great number of years. In that view it is an original 
work of much labor, discrimination, and judgment, and of in- 
dispcsnsable utility to the profession in this country- (a) 

The treatise of Mr. Benecke, on the Principles of Indemnity 
in Marine Insurance, may be considered as an original worlt bf 
superior merit, written by a business man, on the most useful 
and practical part of the law of insurance. It contains great 
research, clear analysis, strong reasoning, and an accurate appli- 
cation of principles, and was intended for the use of the mer- 
chant and ship-owner, as well as of the practising lawyer. The 
work was the result of much study, research, and experience ; 

and the public expectation of its value, from the well- 
*352 known character and ability of *the author, had been 
highly raised, a long time before the jiublication. (b) 


(a) In 1828, a new Treatise on the Law relating to Insurance, by David Hughes, 
Esq., of the Inner Temple, was published at London. It goes over the same ground 
already fully and suflTieiently occupied by his two eminent predecessors, Park and 
Marshall ; and with ver}^ scanty reference to any foreign authorities, it cites all the 
modem English cases. It is a plain, methodical, and correct treatise, and must be 
valuable to an Knglish lawyer, so far as if has incorporated into the work the substance of 
the recent decisions not to Ik found in the former works. Beyond that information, the 
trciitisc.is entirely superfluous, 

(b) The treatise of Mr. Benccke was published in 1824, and yet, in Jacobsen’s 
works on the Laws of the Sea, published at Altona, in 1814, he speaks of this treatise, 
by its title, us being in preparation by a master-hand. This treatise of Mr. Benecke 
is said to he only an inconsiderable portion of his great original work on Insurances 
and Maritime Loans, published at Hamburg, between 1805 and 1810, and translated 
into ItuHnn, und published at Trieste in 1828. It is the most comprehensive and per- 
fect work on insurance and maritime loans, says Mr. Duor, tRat has yet appeared. 
Lecture on lleprcscntations, 135.^ 


‘ 1 Since the last edition of this work, the second volume of Mr. Duer’s Treatise on Ma- 
rine Insurance has been published. It is to be regretted that this learned lawyer and 
accomplished scholar died, while chief justice of the New York Superior Court, without 
completing his able and valuable tretitise. 
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LECTURE XLIX. 

OF MARITIME LOANS. 

The contacts of bottomry and ^re^yondcntia are maritime 
loahs of a very high and privileged nature, and they are always 
upheld by the admiralty with a strong hand, when entered into 
bond fide^ and without, any suspicion of fraud. The principle 
on which they arc founded and supported is of great antiquity, 
and penetrates so deeply into it, that Emerigon says, its origin 
cannot be traced. It was borrowed by the Romans from the 
laws of the ancient Rhodians, and it is deeply rooted in the 
general maritime law'of Euro|)e, Irorn which it has been trans- 
planted into the law of this country. The object of hypotheca- 
tion bonds is to procure the necessary supplies for ships which 
happen to be in distress in foreign ports, where the master and 
owners are without credit, and in cases in which, if assistance 
could not be procured by means of such instruments, the vessels 
and the\r cargoes must be left to perish. The authority of the 
master to hypothecate the ship and freighi, and even the cargo, 
in a case of necessity, is indisputable, (tt) ^ The vital principle 
of a bottomry bond is, that it be taken in a case of unprovided 
necessity, where the owner has no resources or credit for obtain- 
ing necessary supplies, (ft) If the lender knew that the owner 

(а) The Gratitudinc, 3 Rob. Adin. Rep. 240, 207. The Hero, 2 Dods. Rep. 139. 
Case of The Duke of Bedford, 2 llagg. Adiii. Rep. 294. Vide supra, 173. Sea 
stores, particularly for the subsistence of passengers, arc objects of a bottomry bond. 
2 liagg. Adm. Rep. 301. 

(б) Vide suftra, 17f. The degree of necessity that will justify the master in taking 

I If goods of a shipper be tal^en to discharge a bottomry bond, which the master had 
properly given,,the owner of the vessel is liable for such goods, though ho had refused to 
ratify the bond. Duncan, v, Benson, 1 Weis. H. &r Gordon's R. 637. See 3 Id. 044, where 
the decision was affirmed in Exchequer Chamber. But Int is not liable for goocl-s wrong- 
fully sold by the master. Pope v. I^ckerson, 3 Story’s It. 406. 
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had an empowered consignee or agent in the port, willing to 
supply his wants, the taking the bond is a fraud ; but if 
354 fairly taken under an ignorance of the fact, the * courts of 
admiralty are disposed to uphold such bonds, as neces- 
sary for the support of commerce in its extremities of distress, {a) 
And if the lender of money on a bottomry or respondentia bond 
be willing to stake the money upon the safe arrival of the ship 
or cargo, and to take upon himself, like an insurer, the risk of 
sea perils, it is lawful, reasonable, and just, that he should be 
authorized to demand afitid .receive an extraordinary interest, to 
be agreed on, and which the lender shall deem oommensutate 
to the hazard he runs. (5) 

A bottomry bond is a loan of money upon the ship, or ship 
and accruing freight, at an extraordinary interest, upon mari- 
time risks, to be borne by the lender, for a specific voyage, or 
for a definite period. It is in the nature of a mortgage, by which 
the ship-owiifir, or the master on his behalf, pledges the ship 
as a security for the money borrowed, and it covers the freight 
of the voyage, or duringithe limited time.^ A respondentia bond 


lip niyney on bottomry for refuiirs, ami that will jiistify the creditor in lending it, is 
examined with great learning and judgment in the case of The Ship Fortitude, 3 Sum- 
ner’s R. 228. Law Reporter, vol. i. No. 5. 

(а) The Nelson, 1 Hagg. Adni. Kep. 169. Lord Stowell, in the case of The Grati- 
tudine, .3 Uob. Adin. Hep. 271, 272. 

(б) For the historical learning on the subject of maritime loans, see Dig. 22, 2. 

/)#> nautico Jienorf.. Code, 4, 33. Ibid. Bynk. Q. J, Priv. lib. 3, c. 16, ])p. 506, 509. 
Kmorigon, h. t. e. I, see. 1, has collected all that the Homan law has said on the sub- 
ject. The speeches of Demosthenes against Zenotlicmis, Apaturius, Phormio, Lacri* 
ms, and Dionysodoriis, ndatc to naulu^.iim of the Human law, or the bottomry 

eomract of the modern eornniercial nations. Sec, in The American Jurist, No. 6, 
]>. 248,* an account of maritime loans in ancient Athens, taken from the treatise on the 
Public Eeonoiliy of Athens, by the learned Augustus Boekh, Greek Lecturer and 
Professor at the University of Berlin. TIi(3 goods were generally, and sometimes the 
vessel was pledged for the security of the loan, with maritime interest. See, also, 
Lord Stowell, in the case of The Gratitiidine, 3 Rob. Adm. Hop. 267 ; The Alexan- 
der, 1 Dobson’s Adm. Rep. 278: The Augusta, Ibid. 283; Tlie^Hero, 2 Ibid. 139. 


1 A tfritlsh ship, whose master and crew had been murdered in a mutiny, went into a 
foreign port, where the British consul gave a bottomry on the ship; Bond pronounced for. 
The Cynthia, 20 Eng. L. & Eq. 023. 

Payment of bottomry bond into the admiralty, is a good defence to an action for the 
freight. Place v. Potts, 20 Eng. L. & 505. ... 
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is a loan upon the pledge of the cargo^though an hypothecation 
of both ship and cargo may be made in one instrument ; and 
generally, it is only a personal obligation on the borrower, and is 
not a specific lien on the goods, unless there be an express stipu- 
lation to that effect in the bond ; and it amounts, at most, to an 
equitable lien on the salvage, in case of loss, (a) The 
condition of the loan is •the safe arrival of the subject *356 
hypothecated, and the entire principal as well as interest 
*is at the risk of the lender during the voyage. The bottomry 
holder undertakes the risk of the voya^i as to the enumerated 
perils, but not as to those which arise from the fault or miscon- 
duct ^of the master or owner. Quia suspidt in se per'culvm 
naviffationis^ svscepit periculum forlvncB non eulpoi. The money 
is loaned to the bonower, upon condition that if the subject 
pledged be lost by a peril of .the sea, the lender shall not be re- 
paid, except to the extent of what remains ; and if the subject 
arrives safe, or if it shall not have been injured, except by its 
own defect, or the fault of the master or mariners, the borrower 
must return the sum borrow(»d, togeth^ wilh the maritime in- 
terest agreed on, and for the repayment the person of the bor- 
rower is bound, as well as the property pledged. This is the 
definition of the contract'given by Pothier ; [b) and it was taken 
from the Roman laws, and has been, adopted by Emerigon, and 
he says the definition is given in nearly the same terms by all 
the maritime jurists, (c) ^ 

Money may also be lawfully loaned at any rate of interest, 


{a) 2 Blncks. Com. 459. Busk v. Fenron, 4EnRCs Rep. 319. Accordiup to Fmeri- 
poii, vol. ii. 476, 561, the respondcTitiu lender hire b lUn on the cargo of the borrower on 
board ; and if the loan ho for the outward and honxjward voyage, the lien affects the 
return cargo, being the proceeds of the outward cargo. By the foreign laws the lender 
on respondentia has the pledge of the goods as a security. Pothier, Bynkernhock. and' 
Emerigon. Abbott on Shipping, .5ih Am. edit. Bo.ston, 1846, p. 197. But this is not 
tho English law. Respondentia loans have been disused in England since the statute 
of 19 George II. c. 3!^ 

(h) Contrats k la grossc, n. 1. 

(c) Emerigon, Traitd des Contrats h la grosse, c. 1 , sec. 2. 2 Haggk Adip. ^Re n. 53^ 
57. Story, J., in the case of TJhe Brig Draco, 2 Sumner, 186, S. P. 


1 If R bottomry bond is void for fraud, there isnn vnlid implied lien for money ad van ced.- 
Brig Ann Pratt, 1 Curtis, R. 840. Carrington «. Pratt, 18 How. U. S. 68. 

VOL. HI. 40 
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upon the mere hazard of. a specific voyage, to be mentioned in 
the contract, without any security either upon the ship or cargo. 
But this last species of maritime loan, depending upon the event 
of the voyage, has a tendency to introduce wagering and usuri- 
ous contracts, and it has been restrained in England, by the 
statute of 19 Geo. IL, c. 37, as to East India voyages. If the 
borrower has no effects on board, or having some, he borrows 
much beyond their value, it will afford a strong ground to sus- 
pect fraud, and that the voyage will have an unfortunate end, (rt) 
Suc^ loans wore entirety suppressed in France, by the marine 
ordinance of 1681. They were considered to be \Vagers, in the 
form of bottomry contracts ; and it was declared that, in case 'of 
loss, the borrower upon goods should not be discharged 
*356 without proving *that he had goods on board at the time 
of the loss, on his own account, to the amount of the sum 
lent, (b) The same prohibition was continned in the commer- 
cial code, and the loan on bottomry, or at respondentia, is valid 
to the extent only of the vfilue of the subject-matter on which 
the loan is effected, {c) * Sergeant Marshall says, {d) that there 
is no common-law decision that sanctions such a loan, and he 
considers it to be a gatnolirig contract. The weight of authority 
is, . however, in favor of the validity of these maritime loans, 
where nothing is hypothecated, (e) The lender runs the risk 
of the voyage, and receives extraordinary interest by way .of 
compensation.^ The contract is not usurious, for the principal 
loaned is put at risk. (/) 

The general rule is, that the power of the master to take up 


(«) Casaregis, Disc. 62, n. 7. Guidon, c. 19, sec. 10, 

(6) Ord. do la Mar. tit. Dcs Oontrats k grossc Aventurc, art. 14. Ibid. art. 3, 

(c) Code do Commerce, art. 317. 

{d) Coiidy’s Marshall, vol. ii. 745. 

(e) 2 Blacks. Com. 459. MoIIoj, b. 2, c. 11, sec. 13. 

(/) Soome V. Gleon, 1 Sid. Hep. 27. The New York Hovised*Statates, vol. i. 662, 
declare void all wager contracts, except contracts on bottomry Or respondentia. • See 
Bupra, 278. It is essential that the principal and ifitcrest should both be put at risk, 
the rtserved be more than legal interest, in order to constitute a bottomry 

contract Jennings r. Insurance Company of Pennsylvania^ 4 Binney’s Hep. 244, 


I If a bond amounts to a mere pledge to secure a debt and simple interest, it is not a 
bottomry bond. Leland v. The Ship Medora, 2 Wood. & M. B. 98. 
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money upon bottomry or respondentiaf exists only aftfer the voy* 
age has commenced’, and is to be exercised in some foreign port 
where the owner does hot reside, for in such cases only is the 
hypothecation presumed to be necessary, (a) But it is not in- 
dispensable to the validi*l:y of an hypothecation bond, that the 
ship or cargo should be in a foreign port. The law does hot 
look to the mere locality of the transaction, but to the difficulty 
,of communication between the master and his owners. If forced 
into a port of the same country in which the owner resides, the 
master may hypothecate the ship anti cargo, in a case of extreme 
necessity, and when he had no opportunity or means, or it was 
extremely difficult to communicate with the owners. 
Occasions may arise in which the different •ports of *357 
the same country may be as much separated and cut off 
from all communication with each other, as if they were situ- 
ated in distant parts of the globe, (b) ^ 

There is great analogy between the contracts of bottomry and 
insurance. They are frequently governed by the same princi- 
ples, though each of them has a chj#acter peculiar to itself. 
They contribute in different proportions to the faciHty and secu- 
rity of maritime commerce; but the immense capitals now en- 
gaged in every branch of*commercc, and the extension of marine 
insurance, have very essentially abridged the practice of such 
loans. The master cannot hypothecate for a preexisting debt, 
and the necessity of the loan must be shown to have existed at 
the time it was made, (c*) ^ and that the master had no other 


(а) Con<]y’8 Marshall, vol ii. 741, h, c. Rcade v. Commercial Insurance Company, 
S Johns. U/p. 360. i Etiicrigon, tom. ii. 424, 436. Code de Commerce, art. 321. 
Lister v, Baxter, Str. Rep 695. Abbott on Shipping. 5ih Am. edit. 193. 

(б) Ln Ysalxjl, 1 Dodson’s Rep. 273. See, also. The Rhadamanthe, 1 Dodson’a 
Adtii. Rep. 201 ; Greeley iJ. Waterhouse, 19 Maine R. 1. 

(c) The Brip: Hunter, Ware’s Rep. 249. Dr. Liishington, in the case of The Ship 
Vibilia, I Wm. Rob. 1, held, that where the general character of the transaction was 
clearly that of bottomry, the whole was to be presumed to be of the same character, 


* Before a bottomry bond is executed, notice of the intention to hypothA«^ 2 ^£^U 8 t, if 
possible, be piven to the owners? If the owners are on the spot, the notice must be express* 
The Wave, 4 Bng L. & Kq. 689. The Bonaparte, 20 Id. 649. Wilkinson v, Wilson, 86 Id* 
62. The Nnova Loanese, 22 Id. 628. 

* Greely 0 . Smith, 8 W. & M 286. The Boyal Stuart, 88 Eng. L. & Eq. 632. The Bos- 
ton, 1 Blatcb. & How). Adm. 809. 
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means of Iraising the money at marine interest; and when that 
fact is established, the misapplication of it by the master, with- 
out the knowledge and assent of the lender, will not affect its 
validity, (fjt) 1 The marine interest depends entirely upon the 
risk, and, therefore, if the proposed voyage be abandoned before 
thc>risk has attached, the contract is turned into a simple and 
absolute loan at ordinary legal interest. So, if the borrower bad 
not goods on board the ship to the value of the sum borrowed,, 
the contract, in case of loss, is reduced in proportion to the di- 
jniryshed value, and the^ionower is bound at all events to returit 
the surplus of the sum borrowed, with the ordinary interest. 
The maritime interest is in a ratio to the maritime risk or valtle 
of the goods shipped, (b) After the voyage has commenced, 
and the loan has been for a moment at hazard, though the ves- 
sel be shortly forced back,, by the perils of the sea, into the port 
of departure, and the voyage broken up, the lender is en- 
*358 titled to *bis principal, with the marine interest, for the 
whole had been put at hazard, (c) The same principle 
of necessity, which upholds a bottomry. bond, entitles a bond of 
a later date^ fairly given at a foreign port, under a pressure of 
necessity, to priority of payment over one of 'a former date, not- 
witlManding this is contrary to the usual rule in other cases of 
security, (d) The equity of it consists in this, that the last loan 
furnished the means of preserving the ship, and without it the 
former lenders would entirely have lost their security, and there- 


unlcHM expressly disproved ; and that it was compiaent for a foreign merehant, with- 
out any express ugreciueiit at all fur u buiiuiiiry bond, to make advances oii the secu- 
rity of the siiip as a lieu given hy the law of his own country, and that it was not 
necessary to have a hottomry bond, or any agreeraeiu for one, till the ship was about 
to sail. The Law Reporter for 8cptcmhcr, 1839, p. 149.'^ 

(a) The Jane. 1 Dodsorrs Rep. 4(11. Ktiierigon, tom. ii. 434. Hurry v. The Ship 
John, 1 Wash. Cir. Rep. 293. Vide gupra^ 163 and 171, n. d. 

(It) Einerigon, Traite des Contrats a la grosse, c. 6, sec. 1. Franklin Ins. Company 
V. Ijord, 4 Mason’s Rep. 248. 

(<•) Boulay Paty, Cours tie Droit Cora. tom. Hi. 74-76, 167-169. 

(d) Tiie Rhudamunthc, 1 Dodson’s Rep. 204. The Betsey, Ibid. 289. The jeru- 
Salem, ^jRallisc^i’s Rep. 350. Code dc Coiiiiiierce, art, 323. 

1 ** The Iwind is, primd/nvie. cnncinsive that the nmnnnt claimed on it has actually been 
furnished to the vessel.” Per Hofikins, J., iu Cohen r. Tlio Amanda, Crubbe, 277. 

2 See Ship Panama, 1 Olcott, Adm. 848. 
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fore it supersedes a prior mortgage Rs well as any other prior 
lien, (di) The bottoftiry bond is also to be paid before any prior 
insarance, (Z») and it supersedes a previous mortgage of the 
ship, (e)^ The bottomry bond cannot be made to cover ad-* 
vanc^s made . upon the personal security of the borrower, and 
hot upon the exclusive security of the ship ; but taking bills of 
exchange at the same time, by way of collateral security, does 
jnot exclude the bottomry bond, nor diminish its solidity, (d)^ 
The perils which the lender on bottomry runs, are usually 
spe^jified in the bond ; and, according to tlu^ forms in commoo 
use, they are essentially the same as those against which the 
uttderwriter, in a policy of insurance, undertakes to indemnify. 
By the French law, the lender can insure the money lent, for he 
runs the risk of it. He can insure the principal, though not his 
maritime interest, (e) The respondeutiii bonds in Philadelphia 
are said to be peculiar. The lender is entitled to the ben- 
efits of salvage, and is liajjle for general *and particular *359 
average. They extend to perils by fire, enemies, men of 
war, or any other casualties, (f) There is not, in respect to the 
contract, hny constructive total loss. Nothing but an utter 
annihilation of thd subject hypothecated, will discharge tue 


(а) The Sloop Mary, 1 Paine’s. Tlep. 671. S. P. supra, 175. 

(б) Buulay Paty, torn. iii. 2’.28, 232. 

{c) The Duke of Beilfoi'd, 2 llaj^g. Adm. Hep. 294. 

{d) The Augusta, I Dodsou’s liep. 2SS. The Jane, Ibid. 461. The Hunter, Ware’s 
Rep. 249. 

(e) Guidon, c. 18, sec. 2, note, by Clelrac. Roccus, Dc Navibus, n. 51. Valin, 
tom. ii. 12. Appleton v, Crowiiiiisliield, 3 Mass. Rep. 443. Code de Coiiiiuerce, art. 
347. 

(/) Insurance Company of Pennsylvania v, Duval, 8 Serg. & Rawle, 138. By 
the Code de Commerce, art. .330, the lender, on bottomry and respondentia, is also 
chargeable for general am) for particular average. 

1 In the case of The Catherine, 1 Eng. L. & Eq.669, it was decided, tiiat when a British 
ship, upon which a bottomry bond had been taken, was sold at Baliin, by the master, at 
public auction, as un!%Hworthy, and with the assent of the consul, the e>hip was still sub- 
ject to the bond, though the purchaser had no notice of it. 

5* The bill of exchange, In such casc,*is not an independent security, at all 

events. It is collateral to the boftd, and is subject to the same contingencies. The Hunter, 
note (n), suf/ra,* But if the person bo liahle’at all events, and the bond is simply collateral 
to the' personar obligation, the bond is invalid. Greely v. Smith. 8 W. & M. 236. Brig 
Atlantic, 1 NeWb. Adm. 514. See The William and Emmeline, 1 Blatch. & Howl. Adm. 
66 . 


40 
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bo^ower on bottomry, (dj The property saved, whatever it may 
be in amount, continues subject to the hypothecation. The 
tender can look only to what is saved ; and if that be not equal 
to the value of tl\p loan, the lender must bear the loss of the res- 
idue, and he cannot recover the deficiency of the borrower.® By 
the general marine law, the lender on bottomry is entitled t6 be 
paid out of the effects saved, so far as those effects go, if the 
voyage be disastrous. (6) ^ 

The position laid dovjn by Lord Mansfield, and afterwards by 
Loitl Kenyon, (c) tl^at the “lender on bottomry or respondentia 
was not liable to contribution, in case of a general average, has 
been much and justly questioned in the elementary works, (li) 
It is contrary to the maritime law of France, and of other 
parts of Europe, and in Louisiana we have a decision 
*360 * against it. (c) The new French law, contrary to the 

ordinance .of 13S1, charges the lender with simple aver- 
age,, on partial Josses, unless there b^ a positive stipulation to 
the contrary ; but such a stipulation, to exempt him f**um gross 
or general average, would be void, and contrary to natural equi- 
ty. (/) The reasoning of Emerigon is conclusive in favor of the 
right of making the lender chargeable with hlis equitable propor- 
tion of an average contribution. If he owes the preservation of 
his money lent to the sacrifice made by others for the preserva- 


(a) Thomson r, Koval Exchange Assurance Company, 1 Maule & Schv. 30. 

[h) Parker, J., and Sewull, J., in Appleton v. Crowninshield, 3 Mass. Rep. 443. 
Wilrncr v. The Smilax, Peterft’s Adm. Rep. 295, note. Valin's Com. tom. ii. 12. 
Code dc Commerce, art. 327. Magens on Insurance, vol. ii. 52, 56, 196-198, 430. 
Emengon, dcs Contrais'k la grosse, c. 1 1, secs. I and. 2. 

(c) Joyce V* Williamson, 3 JDoug. 164, and WuI])olc v. Ewer, Park on Insurance, 
6th edit. 563, 565. In the former case, Lord Mansfield declared it to be a dear point, 
that by the law of England there was neither average nor salvage upon a bottomry 
bond. This must be^inderstood with the exception in the statute of 19 Geo. 11. c. 37, 
which, on East India risks, allows the bencSt of salvage to the lender on bottomry or 
at respondentia. 

(d) See Condy's Marshall, vol. ii. 760, 7«I. I Phillips on fnsurance, 735-737, 2d 
■ adit* 

(gjTSandler a. Gamier, 18 Martin, 599, * 

(/) Ord. do la Mar. h. t. art. 16. Code, art. 330. Emerigon, Traitd des Conteats 
Via grosoe, c. 7, sec. 1. . . 


1 See The Elephanta, 9 Eng. L. & £q. 668. 
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tion of the ship and cargo, why should* he not contribute towards 
a jettison, ransom, or composition, made for the common safety ? 
If no such sacrifice had been made, he would have lost bis 
entire loan, by the rapacity of pirates, or the violence of the 
storm. 

If the ship or cargo be lost, not by the perils of the Bea,*but 
by the default of the borrower or master, the hypothecation bond 
is forfeited, and must be paid. If the ship be lost on the voyage, 
and the cargo forwarded by another ship, in that case the bor- 
rowers must pay the debt, for such fe the spirit of the contrapt.(a) 
The lender, who is, in effect, an insurer, does not, as in ordinary 
dases of insurance, assume the risk of barratry or loss by the 
fraud or misconduct of the borrower or his agents, (b) And the 
doctrine of seaworthiness, deviation, and the necessity of dili- 
gence and correct conduct on the part of the borrower, are 
equally applicable to this contract, as to that of insurance. The 
lender is not to bear losses proceeding from the want of sea- 
worthiness, or from unjustifiable deviation, or from the fault of 
the borrower, or the inherent infirmity of the cargo. Nor does 
he run the risk of the goods shipped on board another ship with- 
out necessity, (c) * 

* These maritime loans may be safely effected in a fair *361 
and proper case, as we have already seen, at the port of 
destination, as well as at any other foreign port. (^/) So, the 
consignee of the cargo, and even the agent of the owner or 
* charterer of the ship, under special circumstances, may take a 
bottomry bond, by way of security fof advances made by him. (e) 


(а) Ins. Company of Penn, v, Duval, 8 Serg. & Rawlc, 138. 

(б) Romis, Dc Navibus, n. 51. Western Wildy, Skinner, 152. Ord. de la 
Mar. tit. Conti ats k la grosse, art. 12. Enierigon, h. t. c. 7, sec. 2. Code de Com- 
merce, art. 326. 

{c) Condy’s Marshall, vol. ii. 753-758. Boulny Paty, tom. iii. 158-164, 171-176. 
Ibid. ft2. So, if tlie vessel be sold or transferred after the risk has commenecd, or 
the voyage be in any manner u’ dken up by the borrower, the maritime risk terminates, 
and the bond becomes presently payable, in like manner as a poliuf of kQ^iy;anee be- 
comes in a like case functu9 officio as to future risks. The Brig Draco, 2 Sumner, 
193, 194: • 

{d) 3 Johns. Rep. 352. 

(c) The Ali^ander, 1 Dodson, 278. The Hero, 2 Ibid. 139. Case of The Ship 
. Venus, Abbott on Shipping, 5ih edit. Boston, 1846, p. 208. 
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The owner himself may sflso execute a bottomry bond abroad, 
and it will be enforced in our American admiralty courts, .which 
have undoubted jurisdiction over such contracts, though exe^ 
cuted on land and under seal, (n) 

It has been made a question, whether a loan on bottomry or 
respondentia be good, if the ship or goods be already at sea 
when it is effected, inasmuch as the motives to the loan are 
supposed to have ceased after the ship’s departure, Valin is in 
favor of the validity of tJhie loan, and he considers that the pre- 
sumption is, either that the "money has been us(^fuUy employed 
in the things put at risk, or in paying what was due on that 
account; and this reasoning is deemed solid by Marshall, nof- 
withstanding it stands opposed to the high authority of Emeri- 
gon. (6) It has, likewise, been recently sanctioned by the de- 
cision of the Supreme Court of the United States, who have 
adjudged that it is not necessary that a respondentia loan (and 
the law on this point is the same, whether applied to responden- 
tia or bottomry bonds) should be made before the departure of 
the ship on the voyage, and that it may be made after the goods 
are at risk. Nor is it necessary that the money should be em- 
ployed^ in the outfit of the vessel, ore invested in the goods on 
which the risk is run. It is sufficient that the risk of the voyage 
be substantially and really taken, and the advance made 
*362 in good faith for a maritime premium, (c) The * lender 

{a) The Sloop Mary, 1 Paine’s Rop. 671. Menetonc v. Oi)>bons, 3 Term Rep. 267. 
The hottomry bond may be given liy the owner, without the concurrence of the, mas- 
ter, or by the master, according to circumstances. The Duke of Bedford, 2 Hagg. 
Adm. Rep. 294. And it may be made by the owner, either in a foreign or home port. 
The Brig Draco, 2 Sumner, 1 57. 

{h) Yuliii's Com. tom. i. 366. Emerigon, c. 5, sec. 3. Condy’s Marshall, vol. ii. 
747, a. 

(c) W’hcther a bottomry bond, executed by the owner in his own place of residence, 
be valid, has been questioned, but when executed by him in a foreign port, it is un- 
doubtedly binding. The Sloop Mary, 1 Paine, 671. It is not necessary to the va- 
lidity of a hottomry bond made by rite owner of the vessel, that the money hdrrowed 
should be advanced for the necessities of the sliip, cr cargo, or voyage. The owner 
may eri^iluiy the rmoney as he pleases. But if made by the master, virtuie officii, it 
must be for the shipls necessities, for the implied autiiot4ty of the roaster extends npi 
further^ The Brig Draco, 2 Sumner, 157. i 

1 Mr. Justice Woodbury, in Greely v. Smith, 3 W. ^ M. 236, while he yields to the au- 
thority of the decision in this case, doubts its soundness upon principle. 
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is not presumed to lend upon the faith of any particular ap- 
propriation of the money and if it were otherwise, his secu- 
rity could not be avoidjed by any misapplication of the fund, 
where the risk was bond fide run upon other goods. The loan 
may, be made, and the risk taken, upon the usual footing of 
policies of insurance, lost or not lost, and precisely as thotigh 
the ship was then in port; and if, before the hypothecation be 
given, the property be actually l(>st by any of the perils enu- 
merated in it, the loss must be borne by the lender, (a) 

After the, risk has. ceased, by the Safe arrival of the jhip, 
marine interest ceases, and gives place to the ordinary legal 
interest, on the aggregate amount of the debt due, consisting 
of the money lent with the maritime premium.^ This is under- 
stood to be the rule in the French law. The ordinary interest 
begins upon the accumulated sum when the marine interest 
ceases ; and Boulay Paty follows the authority of Emerigon, 
and of the French judicial dt^cisions, in support of this rule, and 
in opposition to the doctrine of Pothier and Pardessus, who 
insist, that no interest whatever accrues between the cessa- 
tion of the maritime interest and the judicial demand of the 
debt, (b) * 

*The French code (r) prohibits all loans, in the nature *363 
of bottomry or respondentia, upon seamen’s wages or 


(a) Conard v, Atlantic Insurance Compsmy, 1 Peters’s U. S. Hep. 386. 

(ft) Eineri»on, ufti sup, c. 3, sec, 4. Poiliicr, Traiie dii Pret, a la grossc A venture, 
No. 51. M. Pardcssu.s, Cours de Droit. Com. torn iii. n. 917. Boiiliiy Paty, tit. 9, 
see. 4. Marshall on Insurance, vol. ii 752, lays down the rule accordinj; to the opin- 
ion of Pothier, who holds that the ordinary interest, after the ri>k has ceased, com- 
iDcnces only on the principal sum lent, and not on the joint principal and maritime 
interest, for that would be compbund itiiercst. There arc no Enj^lish decisions on the 
point, and if the French law is to fjovern, it is decidedly a^rainst the opiinon of Pothier. 
There is ground for the conclu«ion, that when the risk has been run, and the peril 
ceases, the loan, with the extraordinary premium, becomes an ahsoliitc debt, which 
ought to carry interest if the payment bo delayed. The French law declares, and it 
is also the doetrine of Casaregis, that a bottomry eontraet, if made payable to order 
or ftearer, is negotiahfe, like a hill^of exchange, and is to he dealt with and protested 
in like manner. Casaregis, Disc. 55. Boulay Paty, tit. 9, sec. 6. Code do Commerce, 
art. 313, ^ ‘ ^ 

* j(c) Code de^ Commerce, art. 31 9. 


1 Such was the decree in the case of The Ship Packet, 8 Mason's R. 265. And 
Mr, Ariiould considers such to be the rule in England. 2 Ariiould on Ins. 1340. 
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voyages. A sailor is not generally in a situation to expect any 
great profit which would justify a loan upon maritime interest, 
and wages are too slender a basis for a maritime loan, and the 
provision is dictated by sound policy. The English and Ameri- 
can courts of admiralty have a broad equity jurisdiction jover 
such contracts. The bottomry bond may be good in part, and 
bad in parV and if the premium has been unduly* enhanced 
from a knowledge of the master’s necessities, the Court of 
Admiralty, which acts ex ceqvx) et bonoj may moderate it, or 
refuse to ratify it. (a) Bfit if marine interest has not been stipu- 
lated, no court can supply the omission, and it will be taken to 
be a contract upon ordinary interest; for no new obligation ca»n 
be inferred or reasoned out by a commentary on the contract 
itself, (b) 


(а) 1 Dodson, 277, 283. The Ship Packet, 3 Mason, 255. The Nelson, 1 Hagg,. 
Adm. U. 176, 326, 327. The Cognac, 2 Ibid. 377. The lJuntcp, Ware’s 11. 255. 

(б) Pothicp, Triiicc du Pret, a la grosse, n. 19, See, for further information on the 
subject of maritime loans, Emerigon’s Essay on Maritime Loans, which is the moat 
CoiQpl( 2 te treatise extant on the subject. The substance of it has been ably incorpo- 
rated into the work of M. Boulay Paly, on a Coiii*se of Maritime Commercial Law, 
and it has been closely and accurately translated by Johif K. Hull, Esq., of Balti- 
more. 


1 Brig Bridgewater, 1 Olcott, Adm. 36. Furniss v. Brig Magoun, Id. 65, 



XEC. Ii.] 


OF PIOtSOKAI. PfiOPERTT. 


479 


LECTURE .L. 

OP INSURANCE OF LIVES, AND AGAINST FIRE, 

(1.) Of insurance of lives. 

These insurances are liberal contracts, and while they create 
an advantageous investment of capital, they operate benevo- 
lently towards the public. Their usual purpose is to provide a 
fund for creditors, or for family connections in case of death. 
The insurer, in consideration of a sum in gross, or of periodical 
payments, undertakes to pay a certain sum, or an annuity, 
depending upon the death of a person whose life is insured. 
The insurance is either for the whole term of life, or for a 
limited period. Such is the nature of these contracts, that they 
are well calculated to relieve the more helpless members of a 
family from a precarious dependiimce, resting upon the life of a 
single person; and they i^ery naturally engage the attention and 
influence the judgment of those thinking men, who have been 
accustomed to reflect deeply upon the past, and to form just 
anticipations of the future. 

The practice in Europe, of life asvsurances, is in a great de- 
gree confined to England, and it has been introduced into the 
United States, (a) It is now slowly but gradually attracting 
the public attention and confidence in our principal cities.^ Ac- 
cording to a maxim of the civil law, the life of a freeman was 


(a) The Massachusetts Hospital Life Insurance Company was incorporated in 
181 < 8 . 


1 Since the author^s death, the practice of life assurance has so ftrealJhr increase, that 
we now have in our principar cities five American life assurance companies, whose 
respective capifals ran^e from one to four millions of dollars, besides numerous sninller 
on&a, and several agencies of foreign companies, and one company, The Mutual Life Ins. 
Go. ofNeW York, whose accumulated cash assets reach the sum of seven and one half 
inilUoni of dollars. 
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above all valuation; liberum corpus (BStimationem non 
*366 recipit; and the nautical *legislation of some parts of 
Europe, on this subject, has been founded upon the prin«- 
ciple, that it was unfit and improper to allow insurances on 
human life. They have been tolerated in Naples, Florencej and 
by the ordinances of Wisbuy, but they were condemned in the 
Le Guidon, as contrary to good morals, and as being the source 
of inhnite abuse. So, insurances for life were expressly for- 
bidden by the ordinance of Louis, XIV. ; and the prohibition 
waS|.madc to rest on the reason given in the civil law. The 
ordinances of Amsterdam, Rotterdam, and Middleburg, adopted 
the same rule, which, though true in some respects, was in this 
case very absurdly applied. The new French code has 
omitted any express provision on the subject, though Boulay 
Paty^hinks that a prohibition is covertly but essentially con- 
tained in art. 334 of the code ; and he inveighs vehemently 
against policies upon human life, as being gambling contracts 
of the most pernicious kind, {b) Most of the commentators on 
the new code, as Delvincourt, (c) liocre, (d) De Laporte, and 
Estrangin, concur in the same opinion. Pardessus, (e) on the 
other hand, is in favor of the legality of such insurance ; and this 
must have been the opinion of the French government, 
*367 for a royal * ordinance of 1820 established a company 
for the purpose of insuring lives. 

There are two chartered life assurance companies established 
in France, and though the terms of insurance are moderate, 
and the companies extremely respectable, they have met with 


(a) Le Guidon, c. 16, art. 5. Ord. of Wisbuy, art. 66. Ord. de la Mar. tit. Assnr* 
anccs, art. 10. Valin, tom. ii. 54. Pothier, b. t. n. 27. Emerigoii, App. to Pet. 
Adm. R. 0 . 8, see. 1 . 

(h) Coufs de Proit Com. tom. iii. 366, 368, 496-506. IstoR rondiiionea avnt pfenee 
tfistissmi eventuSf el pp/tsitnl invitare ad delinqtfendvm, Grival, dec. 57, n.‘48. Boulay 
Paty says, that ibese life assurances oiipbt to be left to their English neighbors. Tha 
English ard willing they should be so left, and exult in the distinction ; for Sergeant 
Marshall, in hisiTreatise on Insurance, vol. ii. 768, suggests that the prohibition of 
insurance on lives in France and Italy proceeds from motives of policy, founded or a 
startling sense of the great infirmity of their pnblic morals, which would expose td 
hazand lives so insured. * 

(c) Inst, de Droit Com. Franenis, tom. ii. 345. 

(rf) Esprit du Code de Commerce, tom. iv. 75, («) Tom. ii. 308. 
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very little encouragement ; and this gKave species of insurance 
does not seem to be congenial 1o the taste and habits of either 
the French or Italians. In the Netherlands, life assurance 
societies are established with reasonable anticipatmns of suc- 
cess., An ordinance of the government gives them a monopoly 
by excluding all foreign companies from interfering with the 
business on their native soil. The same exclusion exists in 
Denmark, while the life assurance institutions in that kingdom 
are said to be nothing. They are more likely to flourish in 
Germany than in any other part of. Continental Europe, judg- 
ing* from the •experiment already made, and the character and 
dispositions of the people, (a) 

The life assurance companies in England commenced with 
the Amicable Society, in the beginning of the last century ; and 
in 1827, there were in the united kingdom fofty-four life assur- 
ance companies, all maintaining a zealous and dangerous com- 
petition. The companies used formerly to select and take only 
lives of health and vigor ; but now it is said to be the practice 
to accept all lives proposed, where no positive disease is mani- 
fested. So, residence in any part of Europe is universally 
admitted, and the oompanies are very much exposed to frauds, 
and the consequent dimifmtion of credit and confidence, by the 
assurance of bad lives, and sinking the average duration of lives 
insured much below the average duration of human life, (b) 
There is no doubt a good deal of intrinsic difficulty in the sub- 
ject; and it requires no ordinary degree of science, skill, and 
experience, to form just and accurate rates of insurance, 
or tables of annuities on * scales measuring truly the *368 
probabilities and value of life, in its various stages of 
existence, in different climates, in different employments, and 
in the vicissitudes of action to which it is subject. 

(1.) The party insuring must have an interest in the life in- 
stured.^ The English statute of 14 Geo. III. c. 48, prolubited 

(а) Edinburgh Review, vol. xlv^ 488-490. In 1828, a life insuranco company was 
established at Gotha, in Germany, and has been attended with great success. 

(б) Edinburgh Review, voL^v. 498, 500. * 

V Where plaintiff’s statement of interest in a life, insured lo a certain amount, is accepted 
by the company, it is suffioiont proof of interest as between .the parties. Ruse v. Mutual 
Beuefft Life Ins. Co. 26 Barb. (N. Y.) 666. 

VOL. UX. 41 




482 


OF PBRSONAL PROPERTY. 


[part V. 

insurances on lives, when the person insuring had no interest in 
the life, and it prohibited the recovery under the policy of a 
greater sum than the amount or value of the interest of the in- 
sured in the life, and required the insertion in the policy of the 
person’s name interested therein, or for whose benefit the polioy 
w^i'S made. A bond fide creditor has an insurable interest in his 
debtor’s life to the extent of his debt, for there is a probability, 
more or less remote, that the debtor would pay the debt if he 
lived, The insurance is frequently made a part of the credi- 
tor’^ security in loans ot nroney. A person may insure his own 
life for the benefit of heirs or creditors, or. he may insure the life 
of another in which he may be interested, and assign the policy 
to those who have an interest in the life.® The policy is good for 
the creditor as a collateral security, though he may have other 
security; and being substantially a contract of indemnity against 
the loss of the debt, it ceases, as to the creditor, with the ex- 
tinguishment of the debt, (b) ^ If it be assigned by way of 
security, it is not, in that case, extinguished by the payment of 


(a) Anderson v. Kdie, Park on Insurance, 6th edit. 575. 

(b) Godstill IK Boldoro, 9 Kast’s Rep. 72. 


1 A partnership creditor has an insurable interest in the life of one of two partners, 
thougli the estates of both are solvent and able to satisfy the debt. Morrell v. Trenton 
Ins. Co. 10 Gush. 2S2. 

® A dcpo.siT, of the policy, and an agreement to assign it by way of security for debt, 
constitutes in equity a valid assignment against the assurers. In this case there was no 
condition in the policy against assignment. Cook v. Black, 1 Hare’s R. 890. To consti- 
tute a valid assignment of a life policy, there must be delivery. Palmer v. Merrill, 6 Cush. 
282. An assignment of a policy made by way of 8e<turity for debts and providing that, if 
the proceeds exceed the amount of the debts, the residue shall go to the wife or family of 
the assured, is valid, both in law and equity. Am. L. & H. Ins. Co. v* Robertshaw, 
26 Penn. 189. Harrison v. McCorikcy, 1 Md. Ch. 34. See also Risen v, Wilkerson, 

8 Sneed, 565. A condition in a policy, that it .shall be good in tiie hands of a banA Jide 
assignee to the extent of his interest, though the assured die by his own act, is not void as 
being against public policy. Moore v, Woolscy, 28 Kng. L. & Eq. 248. 

But the case of Qodsall v. Roldcro has lately been overruled in the English courts, 
both of law and of equity. It is now decided that the contract of life assurance is not 
one of indemnity, but is merely a binding agreement to pay a certain sum upon the hap- 
pening of a certain contingency. Dalby v. India & fi. L. Ass. Co. 28 Eng. L. & Kq. 812. . 
Law «i London ( L. P. Co. 19 Jurist, 178. In one or two late American cases, the doctrine 
that life insurance is a contract of indemnity, is doubted. See St. John e. Am. Mut» li. 
InSsOo. 8 Kem. 81; Trenton Mut. L. & F. Ins. Co. e. Johnson, 4 ZabK. 676; Millet i$>. 
Eagle Life and Health Ins. Co. 2 E. D. Smith, (N. Y.) 268. The opinion of Judge* Wood- 
ruff, in this case, is a very able one. Also Bevin v. Connecticut Mut. L. Ins. Qo. 28 Gonit. 
244, contra. In a very recent case, Roberts v. N. >E. Mut. L* Ins. Co., doeided ih the 
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the debt, but the reversionary interest* in the insured becomes 
the means of credit to hito on other occasions. The insurable 
interest in the life of another person, must be a direct and defi- 
nite pecuniary interest, and a person has not such an interest in 
the life of his wife or child, merely in the character of husband 
or parent, {a) But if a child be supported by his father, whcf is 
dependent on some fund terminable by his death, the 
child has an insurable interest * in the father’s life, (b) ^ * 369 
So, it has been held, that a trustee who had a legal 
technical interest as executor, though riA: the beneficial interest 
in the life of another, may insure it. (c) The necessity of an 
interest in the life insured, in order to support the policy, pre- 
vails generally in this country, because wager contracts are 
almost universally held to be unlawful, either in consequence 
of some statute provision, or upon principles of the common 
law. {d) 2 


(a) Halford v, Kymer, 10 Barn. & Cress. 724. By the New York Statute of April 
1, 1849, entitled ‘*An Act in respect to insurances for lives, for the benefit of mar- 
ried women,” it is made lawful for any married woman, by hci’sclf and in her name, 
or in the name of any thii^ person, with his a.ssent, as her trustee, to cause to bo in- 
sured, for her sole use, the life of hoi' husband, for any definite period, or for tlic term of 
his natural life *, and in case of her surviving her husband, the net amount of the in- 
Bura.ncc beeoming due, shall be payable to her, to and for hi'.r own use, free from the 
claims of the representatives of the husband, or of any of his creditors Such exemp- 
tion not to apply where the amount of prcipium annually paid shall exceed $300; 
and in case of the death of the wife before her husband, the amount of the insurance 
may be made payable after her death to her children, or their guardian, for their 
use.® 

(h) Lord V. Dali, 12 Mass. Hep. 115. A sister has an insnrable interest in the life 
of a brother on whom she depends for sujiport. 

(c) Kenyon, Ch. J., in Tidswell v. Ankcrstcin, Peake’s Cases, 151. 

(cf) Vide supm, 278. ^The New York Statute (H. S. vol.''i. 662) against wagers, 


Superior Court of Cincinnati, but not yet reported, the doctrine of the late English cases, 
that life assurance Is not a contract of indemnity, is approved and adopted. 

1 A father has an Insurable interest in the life of his minor son. Loomis v. Eagle Life 
and Health Ins. bo. 6 (fray, (Mass.) 896. 

3 3[n Valton v. National Loan F. L.*Ass. Soc. 22 Barb. 9, it was held that, if insurance 
were effected by a person having at the time an interest in the life assured, the ooiiSract, 
being thus valid under the laws dT New York in its inception, would not be made a wager 
policy by any BCbsequent transfers. It was also the opinion of one of the judges, that a 
policy of infiKcance, made by a person on bb own life, but for the benefit and at the cost 
of another, would still be valid. 

® There ie a similar statute in Verihont. By this statute, an unmarried female is also 
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(2.) We have seen that the terms and conditions of the 
English policies are more relaxed now than formerly, but this 
is not the case with the American policies upon lives.^ They 
contain a condition, when relating to the lives of persons in the 
northern states, that the policy is to be void if the insured^shall 
die upon the high seas or the great lakes ; or shall, without the 
previous consent of the company, pass beyond the settled limits 
of the United States, and of the British provinces of the two 
Canadas, Nova •Scotia, and New Brunswick, or south of the 
staves of Virginia and Kentucky ; and they all contain the like 
condition or exception, if the assured enter into the military or 
naval service ; or in case he shall die by suicide, or in a duffel, 
or by the hands of justice, {a) - The life insurance would be 


does not, in express terms, extend to insurnnees on lives, os the statute of Geo. 111. 
does} but the general prohibition of wagers, bets, or stakes, depending “upon any 
casualty, or unknown or contingent event whatever,” may constructively apply. The 
10th section of' the New York Act shows that insurances were included in the prohi- 
bition, for it declares that the jirohibition shall not extend so as to ndect insurances 
“ made ill good faitli, for the security or indemnity of the party insured.” Tliis implies 
that the insured must Iiuve a real hencncial intcresi in the life of another. The bond 
Jide assignee of a life policy may sue in the name of the assignor, and equity will com> 
pel the assignor to permit the assignee to use his name. Ashley v, Ashley, 3 Simons, 
149:3 ^ 

(a) If the assured died by suicide while insane, the case is not within the exception.* 


authorized to insure for her benefit the life of her father or brother. Laws of Vermont, 
1840. Also, in New Hampshire, Laws of N. H. 1850; in Connecticut, Laws of Conn, 
ch. 32; in New Jersey, Laws of N. J. 1851; and in Wisconsin, Laws of Wise. 1861. In 
Rhode Island, the wife’s right of insuring under the like circumstanco.s, is protected by 
stringent provisions. Laws of R. T. 1848. It seems that, in Missouri, a divorced wife may 
have an insurable interest in the husband’s life. McKee v. Plimnix Ins. Co. 28 Missouri, 
(7 Jones,) 3S3. 

1 A policy, forfeited by a non-compliance of the a.ssnrod with its precise terms, may be 
revived by an unconditional acceptance on the part of the assurors of their premiums. 
IVing V. Harvey, 27 Eng. L. & Eq. 140, Biickbee v. United States I. A. & F. Co. 18 Barb* 
641. Bouton v. Am. Mut. Life Ins. Co. 26 Conn. 642. 

a See Harper e. Phoenix Ins. Co. 18 Mis. 109; Spruill v. N. C. Mut. L. Ins. Co. 1 Jones, 
126; Nightingale e. State Mut. Life Ins. Co. of Worcester, 6 R. I. 88. 

* Site this cast approved, St. John v. Am. Mut. L. Ins. Co. 8 Kern. 81. 

4 It was held the insurers were liable where suicide* was voluntarily committed by a 
person of unsound mind. The case was discussed both by the counsel ^and the judges 
with remarkable fulness, vigor, and learning, and upon the final hearing in the Exchequer 
Chamber, the judges were not unanimous in the opinion. Clifl; o. Schwabe, 8 Man. G. & 
Scott, R. 487. 
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avoided upon the general policy of the law,, on the execution of 
the assured for felony, without the insertion of this last condi- 
tion, (a) The basis of the insurance is a declaration in writing 
of the person making the insurance, as to the birthplace, age, 
residjence, and employment of the party insured, with a descrip- 
tion of the diseases or infirmity (if any) with which he has 
been afflicted. This declaration, not being spread out at large 
upon the policy, is not strictly a warranty, and it is suffi- 
cient if it be given in good faith, and be true in substanpo.^ 
Whatever averment or representation's inserted in the pfjlicy 
becomes a warranty, and must be strictly true. But if 
there be no warranty, or * representation, or fraud, the * 370 
insurer runs the risk of the goodness of the life ; (6) and 
even a warranty that the person is in good health, is not falsified 
by the fact that he was at the same time subject to great incon- 
venience, and a partial palsy, in consequence of an old wound 
not dangerous to life‘; or that he was troubled with spasms and 
cramps from fits of the gout. This has been held to be a reason- 
able good state of health within the warranty. The seeds of 
death are in every human constitution, and it is only requisite 
that there be not at the time any existing disorder tending to 
shorten life, (c) 

(3.) The life in the given case may be insured for the terra 


Borradaile v. Hunter; 5 M. & G. 639. Breasted v. Farmers’ L. & T. Company, 4 
Hill’s N. y. Rep. 73.2 

(а) Amicable Ass. Society v, Bolland, 2 Dow & Clark, 1. Bolland v. Disney, 3 
Russell, 351. 4 Bligh, 194, N. S. 

(б) Stackpoole v. Simon, at N. P., 2 Marshall on Insurance, 772. 

(c) Ross V. Bradshaw, 1 Blacks. Rep. 312. Watson v. Main waring, 4 Tauntoi), 
763. Willis V. Poole, at N. P., 2 Marshall on Insnrance, 771. 


1 The concealment of a material fact, though no specific question was asked, will avoid 
the policy. Vose v. Eagle L. & H. 1. Co. 6 Cushing, K. 42. Statements in an application 
for life insurance, upfin the faith of which the contract is declared to be made and the 
falsity of which it is expressly agreiSl shall avoid the policy, are warranties, and if untrue, 
though immaterial to the risk, vitiate the policy. Miles v, Connecticut M. L. Ifjft. Co. 
8 Gray, 580. Anderson v. Fit^erald, 24 Eng. L. & Eq. 1. See Hartman v. Keystone 
im. Co. 81 Penn. 466; Fraternal Mut. Life Ins. Co. v. Applegate, 7 Ohio, (N. S.) 292; 
Peacock 9. N. Y. Lifb lof^. Co. 1 Sosw. (N. Y.) 388. Affirmed by the Court of Appeals, 20 
N. Y. (6:Bmith,) 898. 

a Affirmed by a m^'ority of the Cburt, in 4 Seld, 299. 

■■ ■ * ■ 41 
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of natural life, as is usnscl, or it may be insured for a definite 
period, {a) In the case of a policy of the latter kind, if the 
party receives h mortal wound within the period, and dies after 
it has expired, the underwriter is discharged. (6) All conceal- 
ment or suppression' of material facts avoids the policy. ®The 
sarne good faith is as requisite in this as in all other policies ; 
and whether the suppression arises from fraud or accident is 
quite immaterial, if the fact be material to the risk, and that is, 
a question for a jury, 

11. Of insurance against fire. 

By this insurance the underwriter, in consideration of the 
premium, undertakes to indemnify the insured against all losses 
in his houses, buildings, furniture, ships in port, or merchandise, 
by means of accidental fire happening within a prescribed 
period.^ The premium is usually paid in advance, and the 
contract effected by the parties without the intervention of a 
broker, (d) 


(a) It is said to be now usual in the English policies on lives, to sUitc the day of the 
eominqnccment, and of the termination thci*eof, and ^o declare that both are inclusive. 
Ellis on the Law of Fire and Life Insurance, 136. A life policy may bp assigned to 
a hona fide creditor, but it will not avail as to third persons, creditors of the insured, 
without notice to the insurers before the dcutli of the insured, and the acceptance of 
the assignment by the assignee before that date. Succession of Ilislcy, 11 Rob. La. 
R. 298. The general rule is, that if a party has been absent seven years, without 
having been heard from, the presumption of law prises that he is dead, but there is no 
legal presumption as to the time of his death. Nepean v. Doe, 2 Meeson & Wolsby, 
894 

(b) Willes, J., 1 Term Rep. 260. 

(c) Von Lindeucau v. Desborough, 8 Barn. & Cress. 586. Morrison v. Muspratt, 
12 B. Moore, 231. 4 Bingham, 60, S. C. 

{d) The offices of fire insuruhee companies usually annex to their policies the various 
classes of hazards and rates of annual premiums. The lowest rate of premium is for 
buildings exposed to the least degree of hazard, as buildings of brick or stone covered 


1 If the company’s offer to insure be accepted, and an answer placed in the post-office 
before the loss of the property, the company is liable, Hhoagh the answer was not received 
until trfterwardsx Tayloo v. Merchants’ F. Ins. Go. 9 How. R. 890. Palm v, Medina P. 
vCo. 20 Ohio R. 629. Kentucky Mut. Ins. Co. v, Jenks, 6 Port. (Ind.) 96. See, also, R. E, 
Hut. Fire Ins. Co. v. Roessle, 1 Gray, 336; Chose v. Hamilton Mut. Ins. Coi 22 Barb. 687; 
Llndauer v. Delaware Mut. F. Ins. Co. 13 Ark. 461; Bragdon v, Appleton M. P. Ins. Oo. 
48 Maine, 259; Hallock v. Insurance Co. 2 Dutch. (N. J.) 268; Sheldon v. Gonneotieut 
Ins. Co. 25 Conn. 207, as to when a contract ofSnsurance is completed. : 
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It has been made a question by some persons, whether the 
negligence and frauds which the insurance of property from fire 
has led to, did not counterbalance all the advantages and relief 
which such insurances have afforded in cases of extreme dis- 
tressi But the public judgment in England and in this country 
has long since decided that question ; (a) and insurance 
companies against fire have * multiplied exceedingly, and *371 
, extended their^ealings to every part of the country, and 
excited and deserved public confidencc^by reason of the solidity 
of .their capital; and the skill, prudence, and integrity of Jiheir 
operations, (b) 


with tile, slate, or metal, the window-shutters of solid iron, pjutterR and cornices of 
brick, stone, or metal, and party-walls above the roof*. The rate of premium rises in 
proportion to the increase of hazard, and is highest in buildings entirely of wood. The 
rate of premium depends likewise upon the fact, by whom and by what trade, or for 
what purpose the building is occupied, and whether as a private dwelling or otherwise, 
and its situation with respect to contiguous buildings, and Mm* construction, materials, 
and use. Goods arc also classed, in respect to the rates of premium, into such as arc 
not hazardous^ hazardous^ extra hazardous, and such as comjxise eases of fixlraordinar^ 
risk, and arc the subject of sitecial agreement. In England, it is sometimes part of 
the contract of insurance that the insurer is not to be liable for loss arising from ig- 
nition occasioned by natural hej^ting of the articles insured, or by the misapplication 
of lire heat upder process of manufacture. Ellis on Fire and Life Insurance, 25. Mr. 
Ellis infers, from the case of Austin u. Drewe, 6 Taunton, 436, that damage by hbat 
alone, without ignition, is not covered by the ordinary tire policy, even though there 
be no express provision against a damage of that kind. 

(a)' A late English traveller, Mr. Elliott, says that nearly all the houses in Berlin, 
the capital of Prussia, are insured against lire. 

(5) The great conflagration in the city of New York, on the night of the 16th and 
morning of the 17th December, 1835, was unexampled in this country since fire in- 
surance was in practice, in the rapidity and violence of its ravages, and in the amount 
of property destroyed. It, of course, absorbed the capital of many of the .most 
solidly established Fire Insurance Companies, and rendered them insolvent. This 
was an extraordinary case, and without precedent, and was not within the reach of 
ordinary calculation. Fire insurance in England commenced about a century and a 
half ago, and is carried on by Joint-stock companies with large capital, .though there 
are others called contribution societies, in whicli every person insured becomes a mem- 
ber or proprietor, ai|d participates in the profit and loss of the concern. M’Culloch's 
' Dictionary of Commerce, art. i^suranc^. A mutual insurance association of this 
kind existed in New York for many years after the peace of 1783,^nd befor^ incor- 
porated companies with capital stock came in fashion. The New York Contribution- 
Bhip Fire Company was incorporated hi April, 1 822, on that basis. There are others 
of that kind existing now in some of the states, and mutual insurance companies 
have of late become more frequent and attractive. And since the public confidence 
in the ^mrporated insurance cbmpanies, with comparatively small capitals, became 
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We will consider^ (1,) the interest ; (2,) the terms and con- 
struction of the policy ; (3,) the adjustment of the loss. 

(1.) Of the interest in the policy. 

If policies were without interest, they would be peculiarly, 
hazardous, by reason of the temptation which they would hold 
out to the commis^on of arson, and they would fall within the 
general prohibition, by statute, of wager policies^ (a) Accord- 
ing to Lord King and Lord Hardwicke, {b) an insurance against 
fire, without an interest ‘by the insured in the property lost, at 
the time of insuring and at the time of the loss, was void even 
at common law.^ A creditor may have a policy on the house 


impaired by reason of losses by the great fire in New York, a voluntary private asso- 
ciation of that kind, under the title of the Alliance Mutual Insurance, was instituted 
December 23, 1835. Formerly the Englisli fire insurance companies were at lib- 
erty to insure property in New York, by means of an agency established here. This 
was deemed by our citizens as the safest source, owing to their great capitals, to 
apply to for indemnity against fire. But a different policy prevailed and finally 
gained the ascendency with our legislature. A prohibitory Act applicable to such 
cases was defeated in April, 1807, and again in March, 1809, by the objections of the 
Council of Revision, which were drawn and submitted to the Council by the author 
of this 4iote, then n member of the Council. But ov the IBth'of March, 1814, the 
prolvibition passed into a law. The Council of Revision at that time abandoned their 
former ground, though the individual member who brought forward the objections on 
the two former occasions, persevered in raising the same objection. The prohibition 
was originally confined to all foreign insurances against fire. But by the Act of May 
1, 1829, e. 336, the prohibition was extended to marine insurance and bottomry. 
The law by the N. Y. R. Statutes, 3d edit. vol. i. 896, 897, now is, that all foreign in- 
surances against fire in this state arc prehibited, and a ratable two per cent, premium 
is to be paid into the state treasury by the agent of foreign individuals or associations, 
not authorized by law for effecting insurances against losses by fire, and against 
marine risks. The prohibition extends equally to lending money by such individnals 
and associations on respondentia or bottomry, or of effecting any contract by way of 
insurance or loan, or any other business which marine insurance companies under the 
laws of Now York may do.*-* 

(o) Fids swpro, 278. , 

{6) Lynch v. Dalzel, 3 Bro. F. C. 497. Sadler's Company u, Badcock, 2 Atk. 
654. 


1 WhBre there wks an insurance on the joint 'property of two, and one conveyed to the 
other before loss, it was held that a joint suit by the two could not bo maintained. How- 
ard e. The Albany Ins. Co. 8 Denio’s R. 301. Insurance, effected in good faith, without 
fraud or misrepresentation, with intent to protect the insured, upon goods described ai 

* See Laws of Rew York, 1849, ch. IV8; 1857, ch. 648. 
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and goods of his debtor, upon which* he has a lien or mortgage 
security, for that gives him a sufficient interest, (a) ^ So, a trus- 
tee, or agent, or factor, who has the custody of goods for sale 
on commission, may insure them, and a bond fide equitable in- 
terest may be insured, (b) ^ In the case of De Forest v. FuUon 


(a) On a sale by a master on a foreclosure of a mortgage, and before the report of 
• the sale is confirmed, the premises are destroyed by fire, it was held, in the Circuit 
Court of New York, that the interest of the assured was existing at the time of the 
loss. McLaren v. tt. F. Ins. Co. 4 N. Y. Legal Ol^erver, 

(*6) Lucena v. Craufiird, 3 Bos. & Pull. 75, 95, 98. 5 Ibid. 289, S. C. 2 IdiarRhall 
on Insurance, 789. Locke v. North American Ins. Company, f.l Mass. Rep. 67. 
An equity of redemption is an insurable interest. Strong v. Manufacturers’ Ins. 
Company, 10 Pick. 40. A mortgagor and mortgagee may each insure the same 
building, so as to recover their respective interests therein, without disclosing the 
qualified nature of the interest, except the same he required. Traders’ Ins. Company 
V. Robert, 9 Wendell, 404. Jackson v. Mass. Mutual Fire Ins. Company, 23 Pick. 
418, S. P.^ If the moiigiKjee insures on fits own account, and for his debt, when that 
is extinguished, the policy ceases, and the mortgagor has no interest in it, and can- 
not take advantage of it. If the premises he destroyed by fire before the debt is 
extinguished, the insurer must pay the debt to the amount of the insurance to the 
mortgagee, and he will then he entitled to an assignment of the debt, and recover it 
of the mortgagor; for the payment of the insurance is no discharge of the debt, but 
it only changes the credptor.** If the morUjagor insures, he will, in case of loss, be enti- 
tled to recover the amount of itf for it is his own loss, and he may insure to the full 
value of his property, notwithstanding any incumbrance thereon.*^ Carpenter v. The 


“his goods” in a particular store, there being no other goods on tlie premises, will protect 
the interest of the insured, who is in fact the owner of them, although his copartner is 
interested in the application and profits of such goods. Irving u. Excelsior Fire Ins. Co. 
iRosw. (N. Y.) 607. 

1 I’hus, the vendor of real estate, before actual conveyance, or of chattels, before pay- 
ment and delivery, has an insurable interest. i*erry Co. Tns. Co. v. Stewart, 19 Penn. 46. 
Ins. Co. V. UpdegfafT, 21 Id. 513. Norcross v, Tns. Co. 17 Id. 429. Allen v. Mut. F. Ins. Co. 
2 Md. 111. Benjamin v. Saratoga Co. M. F. Ins. Co. 17 N. Y. (3 Smith) 416. And one 
who has bid off property at an execution sale, though he pays no money and takes no deed, 
has an insurable interest. But the interest must be disclosed to the insurer, before the 
policy issues. iEtna Ins. Co. v. Meiers, 6 Sneed, (Tenn.) 139. * 

2 Swift t7, Vennont Mutual Ins. Co. 18 Vt. R. 806. An insolvent debtor, whose prop- 
erty is vested in assignees, may nevertheless insure it. Marks v, Hamilton, 9 Eng. L. & 
Eq. 603. A building, purchased with partnership funds, but standing ori the land of one 
partner, may be insured by the (fiber partners. Converse v. Citizens’ Mut. Ins. Co. 10 
Cush. 87. 

• This decision was reversefl. 1 Selden, R. 161. See p. 448, n. 

4 Insurance Co. v. Woodruff, 2 Dutch! (N. J.) 641. 

«Ibid. 

• A contrary doctrine from that of Judge Story in this case was laid down in King v. 
State F. Ins. Co. 7 Cush. I.’* It was held by the court, Shaw, C. J., giving th^lopin- 
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Fire Insurame Company y {a) the coiirt carried this question of 
constructive interest to a still greater extent, and it was decided 
that a coinmission-merchant, consignee, or factor, having goods 
of the consignor or principal in his possession, has an insurable 
interest therein, not merely to the extent of his commissions, 
but to the full value of the goods, without reference to 
*372 his lien.^ He was to be * deemed owner as to all the 
world, except his principal, for the purpose of an insur- 
able interest. But it is usually made a condition in our Amer- 
ican policies, that the nalcure of the property be.displosed ; and 
goods held in trust, or on commission, must be insured as suchy 
or they will not be covered by the policy. (&) ^ A person having 


Providence Washington Ins. Company, 16 Peters’s K. 49.'>. The mortgagee has no 
right to claim the benefit of a policy on the mortgaged property made for the mortga- 
gor, as he has no more title under the contract than any other creditor. Policies arc 
special contracts with the assured, and are not deemed in their nature incident to the 
property insured.® 

(a) 1 Hall’s N. Y. Ro]). 84. 

(b) If there be no such condition in the policy, and there be no questions put, the 
assured is not bound to disclose the nature of his title. Strong v. Manufacturers’ Ins. 
Company, 10 Pick. Rep. 40.* 


ion, that the insurers could not insist upon an assignment of the mortgagee’s interest, as 
a preliminary condition to the payment of a loss. The ground was taken that in such a 
case it was not inequitable to nllovr the mortgagee to recover, both from the underwriters 
and from the mortgagor. See, also, a late case in 8 Hare, 216, Dobson v. Laud, referred to 
in note at end of the above case, and discussed in 18 Law Rep. 247, whore it is held, 
that the mortgagee is not entitled to insure the mortgaged premises, and add the premi- 
ums to the mortgage debt, and that he is not a trustee for the mortgagor. The fact that 
the mortgagee has already been indemnified by his insurers for a partial or total loss of 
the mortgaged premises, in no way diminishes the liabilities of the mortgagor. White v. 
Brown, 2 Cush. 412. Cushing v, Thompson, 34 Me. 496. See Foster v. Equitable Mnt. F. 
Ins. Co. 2 Gray, 216; Keniochan v, N. Y., Bowery Fire Ins, Co. 17 N. Y, (3 Smith) 428, 
1 See Goodall v. Mew England F. Ins. Co. 6 Fost. 169, Siter v. Morrs, 13 Penn. 218. 

* Such a condition in o policy includes every thing in which the insured has only a 
qualified interest by its possession, while the owneiviiip is in a third person. I'urner v. 
Stetts, 28 Ala. 420. 

8 McDonald v. Black, 20 Ohio, 185. • 

^ If insurance is effected with a mutual company, l^he assured is held to the strictest 
candor gnd accuracy in the representation of his interest, since the lien of snch a ooQi'' 
pany on the property Insured is its security for the paymeat of the deposit notes. Bow- 
ditch Mut. F. Ins. Co. V, Winslow, 8 Gray, 416. Pinkham e. Morang, 40 Me. .6^7. Warner 
c. Middlesex Mut. Ass. Co. 21 Conn. 444. Marshall v. Columbian Mut. F. Ins. Co. 7 Fost. 
167. Chase v, Hamilton Mut. Ins. Co. 22 Barb. 627. Jenkins v, Quincy Mut. Fire Ips. Co. 
7 QinQr, (Mass.) 370. 
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an interest in the rent of buildings, jnay insure the rent from 
loss by fire within the prescribed period, and the claim would be 
for the loss of so much rent as would have arisen between the 
time of the fire, and the end of the given period, if the peril 
had jiot intervened, (a) And as in the case of marine insur- 
ance, if the policy be for whom it may concern^ it will cover Any 
interest existing at its date, (b) 

(2.) Of the terms and construction of the policy. 

A policy against fire is strictly a policy on time, and the com- 
mencement and termination of the risk are stated with precfsion. 
The English policies (and 1 presume the American also) con- 
tain the exception of damage by fire happening by “ invasion, 
foreign enemy, or any military or usurped power whatsoever.” 
It is sometimes added, “ or by riot or civil commotion ; ” for 
the words “usurped power” mean invasion firorn abroad, or an 
internal rebellion, and not the power of a coinmon mob. (c) 


{o.) If the policy ])c on a house which is rented to ti tenant, and it ho destroyed by 
lire, Mr. Bell considers it to be a difficult and unsettled question, whether the policy 
would cover the rent los», as being part of the owner’s loss, when the policy was silent 
as to rent CO See 1 Bert’s Com. on the Laws of Scotland, 627. But 1 ap- 

prehend that with us such consequential damages would not be estimated, and that 
the claim of the assured would be confined to the direct loss of the building. On the 
insurance of a house or ship, the possible profits that might have arisen if the loss, had 
not happened, is an incidental part of the lo.s.s, and not recoveralile under such a 
policy. 1 Adol. & Ellis, 621. But a policy on a store, and $1,000 on the stock of 
goods therein, for six years, attaches to any goods the assured may have in the shop, 
to the amount insured at any time within the six years. Lane v, Maine M. Eire Ins. 
Company, 3 Fairfield, 44. i 
(6) Jefferson Ins. Company Cotheal, 7 Wend. 72. 

(c) Drinkwater v, London Assurance Company, 2 Wils. 363. Fire by lightning 
is usually declared to be a loss within a fire policy .2 But books of accounts, written 


> Hooper v. Hudson River F. Ins. Co, 16 Barb. 413. 

® On a policy which makes the insurers liable for “ fire by lightning,’* they are not liar 
ble for nn iiyury by lightning which does not produce actuth Ujnkim. Babcock v. Mont- 
gomery Co. Mut. Ins. Co. 6 Barb. iS. C. Kcp. 687. 4 Comst. B. 826. And see Kenniston 
V, Mer. Co. Mut. Ins. Co. 14 N. Hamp. R. 841; Andrews v. Union Mlit. F. Ins.. Co. 37 
Me. 266. When by the terms #f a fire policy the company are not to be liable for losses 
occasioned by.explosion, loss caused by fire, which is the result of an explosion, is also 
excluded. St. John v, American M. F. & M. Ins. Co. l Kern. 616. Montgomery v. Fire- 
man’s Ins. Oo. 16 B. Mon. 427. Loss accruing, partly from the explosion, and partly from 
the comb^tiou of gunpowder, is oovered by the clause in a policy insuring ** against loss 
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The insured is bpund in good faith to disclose to the 
* 373 insurer * every fact material to the risk, and within his 
knowledge, and which, if stated, would influence the 
mind of the insurer in making or declining the contract, (d) ^ 
The strictness and nicety required in the contract of marine 
insurance, do not, it has been said, so strongly apply to insur- 
ances against fire, for the risk is generally assumed upon actual 
examination of the subject by skilful agents on the part of the 
insurance officers, (b)^ Reasonable grounds of apprehension of' 
loss from existing facts* known to the insure.^? and denoting 
impending danger, must be stated to the insurer,- or the policy 
will be void, even though there was no intentional fraud in tlje 
case, (c) If there be a representation of facts, it is sufficient if 
the same be fairly made and substantially true; and if the 
representation be referred to in general terms in the policy, and 


securities, or evidences of del)t, title deeds, writings, money, or bullion, are not deemed 
objects of insurance, and they arc usually specially excepted. Nor are jewels, plate, 
medals, paintings, statuary, sculptures, and curiosities included in a policy of insur- 
ance, unless spccitied.^ Conditions annexed to a [>olicy on the same sltcct, are to bo 
taken as being jmmd facie as part of the policy, though there bo no express reference 
to them in the policy itself. Roberts v. Ch. M. Ins. Co. 3 ifill, 501.* 

(а) Columbian Ins. Company v. Lawrence. 2 Peters’s Sup. Court Rep. 25. Curry 
V. Com. Ins. Company, 10 Pick. Rep. 535. 

(б) Jolly V. Baltimore Equitable Society, I Harr. & Gill, 295. But Ch. J. Savage, 
in Fowler v. JEtna Ins. Company, 6 Cowen, 673, held differently, and he^baw no rea- 
son for a difference on this point between marine and fire insurance policies. 

(c) Bufc V. Turner, 6 Taunton, 338. Walden v. Louisiana Ins. Company, 12 
La. Rep. 134'. 


or damage by fire.’* Scripture v, Lowell Mut. K. Ins. Co. 10 Cush. 366. Insurers against 
fire alone are liable for loss by theft, consequent on the careful removal of the insured 
goods by the insurance watch, from a burning building in which they must otherwise 
have been burned. Tilton v, Hamilton Fire Ins. Co, 1 Bosw. (N. Y.) 867. A clause in a 
policy, providing that suits founded thereon must be brought within twelve months from 
loss of cargo assured, held to be valid. Gray v, Hartford Ins. Co. 1 Blatchf. R. 280. See 
con/rcr, French «. Lafayette Ins. Co. 6 McLean, 461. 

1 Clark V. Manufacturers’ Ins. Co. 8 How. U. S. 236. Delahayr. Memphis Ins. Co. 8 
Humph. B. 684. Gates v. Madison Co. M. Ins. Co. RSelden, R. 469. Davenport v. N, 
England M. F. Cp. 6 Cushing, B. 340. Beebe v. Hartford MuL F. Ins. Co. 26 Conn. 61. 

2 Cumberland Valley Mut. Ins. Co. v. Schell, 29 Penn, fitate B. 31. 

« As to what property will bo included under^ general description thereof in the poUc]^» 
see Webb v. National F. Ins. Co. 2 Saridf. 497; Hood v. Manhattan F. Ins. Co. 2 Duer, 
191 ; .£tna Ins. Go. v. Jackson, 16 B. Mon. 242. 

4 Murdock v, Chenango Co. Mut. Ins. Co. 2 Cpmst.’^lO. 
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not spread out at large on the face of. the instrument, it is only 
a representation, and does not amount to the technical war- 
r£^ty.*(r/)^ When the policy contains a warranty or condition 
appearing upon the. face of it, although wnritten in the margin 
or transversely, or on a subjoined paper referred to in the policy, 
it must be strictly complied with, {b) ^ And yet, where a poficy 


• (rt) Jefferson Ins. Company r. Cotbeal, 7 Wond, 72. Dclonguemarc v. Trades- 
men's Ins. dompany, 2 Ilall’s N. Y. Kep. 589. Sn^’dcr v. Farmers* Ins. and Loan 
Company, 13 Wendell, 92. • ^ 

(6) Worslcy u. Wood, 6 Term llcp. 710. Fowler r. il^Una Fire Ins. Company, 6 
Cowen,673. S. C. 7 Wendell, 270. Ellison Fire Insurance, 29, 30. Faulkner v. 
Central F. Ins. Compan^^ Kerr’s N. B. Rep. 279. 


1 Wall r. Howard Tns. Co. 14 Barb. 383. Glendale Manf. Co. t\ Protection Ina. Co. 21i 
Conn. 19. But if by the terms of the policy it is stipulated that the application, or the: 
conditions annexed, or the survey, shall bo part of it, then such application, conditions^.. 
&c., are warranties. . Wall v. Howard Ins. Co. supra. Sillein v. Thornton, 26 Kng. L. & 
Eq. 238. Loehner v. Homo Mut. Ins. Co. 17 Mis. 247. Wilson v, Herkimer Co. Mut. Ins, 
Co. 2 Sold. 53. Sec Protection Ins. Co. v. Harmcr, 2 Ohio, (N. S.) 452: Boardman v. N. 
H. Mut. Eire Ins. Co. 20 N. H. 551 ; Smith v. Empire Ins. Co. 25 Barb. (N. Y.) 497. 

2 Saylos r, Northwestern Ins. Co. 2 Curtis, 610. Crocker r. People’s Mut. F. Ins. Co, 
8 Cush. 79. Williams r. New England Mut. F. Ins. Co. 31 Me, 219. Hovey r. American 
Mut. Ins. Co. 2 Ducr, 554.* Wall i\ East River Mut. Ins. Co. 3 Seld. 370. See Frisbie v. 
Fayette Mut. Ins. Co. 27 Penn. 326 l Battles r». York Mnt. K. Ins. Co. 41 Maine, 208; 
State Mut. F. Ins. Co. v. Arthur, 30 Penn. State R. 816. If it be doubtful, from the words 
of a policy, whether certain statements are warranties or representations, they will be held 
to be representations only. Wilson v. Conway F. Ins, Co. 4 R. I. 141. The usual ctaude 
in a fire policy against certain extra hazardous risks constitutes a warranty on the part of 
the assured, that no £,uch risks shall be incurred. Lee v. Howard F. Ins. Co. 3 Gray, 688. 
Richards v. Protection Ins. Co. 30 Me. 273. Francis v. Ins. Co. 1 Dutcher, 78. Mead v. 
Northwestern Ins. Co. 3 Seld. 530. Westfall v. Hudson River F. Ins. Co. 2 Kern. 289. 
This clause 'was formerly construed liberally, and a temporary immaterial exposure to 
the prohibited hazards, not resulting in loss, did not avoid the policy. And such still 
seems to be the American rule. Gatos v. Madison Co. Mut. Ins. Co. 1 Selderi, 469. Hynds 
V. Schenectady Go. Mut. Ins. Co. 1 Kern. 554. Leggett v. Ins. Co. 10 Rich. 202. Hands 
V. Columbiana Ins. Co. 4 Ohio, (N. S.) 285. . As to what will not be considered as coming 
within the prohibitions, see Harper v. Albany Mut. Ins. Co. 17 N. Y. (3 Smith,) 194; 
Bryant v. Poughkeepsie Mut. Ins.^o. lb. 200. But in a late English case, Glen v. Lewis, 
2b Eng. L, & Kq. 864, the court adopted’ a more rigorous construction of the clause, and 
seems to have considered any deviation from its literal terms, though temporniy and im- 
material, as an avoidisnce of the policy. In Sillem v. 'riiomton, 26 Eng. L. & Eq. 238, and 
in Stokes v. Cox, 87 Id. 661, the coiSrt went still further, and applied the same principle 
to alterations, not expressly prohibited. In the former case it was hclel, that a, change in 
the condition of the property ffc described at the date of the policy, though not in terms 
forbidden, would yet avoid the policy, if it increased the risk; in the latter, that such alter- 
ation would avoid the policy, whether it increased the risk or not. The American doc- 
trine is not 80 strict, and changes, not expressly forbidden, will not vitiate tlie policy, 
unless fraudulent, or the cause of* ’the loss. Gates v. Madison Co. Mut. Ins. Co. supva^ 

VOL. III. 42 
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contained a clause prohibiting the use of the building for stor- 
ing therein goods denominated in the memorandum, annexed to 
the policy as hazardous, the keeping of such goods as oil^r 
spirituous liquors, by a grocer, in ordinary quantities, for ms 
ordinary retail, was held not to be*, under the circumstances, a 
stdS'ing of them within the policy, {a) A representation that 
ground contiguous to the building insured is vacant, 
*374 does not amount to a warranty that it shall * continue 
vacant during the continuance of the risk,^ or prevent the 
insured from erecting unbuilding upon it, provided he had not 
already formed and concealed that intention, and that the erec- 
tion was not, in point of fact, in any way the cause of tbe 
loss. (6) ^ So, if it was represented at the time of the insurance, 
that the building was connected with another building on one 
side only, and before the loss happened, it became connected 
on two sides, this does not avoid the policy, unless, in point of 
fact, the risk thereby becomes increased, (c) The assurejjl may 
exercise the ordinary and necessary acts of ownership over his 


(a) Langdon v. New York EquUable Ins. Company, 1 Hall, 226. See 3 Comst. 

K. 122. ' 

(h) Stebbins v. Globe Ins. Company, 2 Hall’s H It. Rep. 632. 

(c) Stetson v. Mass. Fire Ins. Company, 4 Mass. Rc]). 330. 


Young V. Washington Co. Mut. Ins. Co. 14 Barb. 546. Billings v, Tolland Co. Mut. Ins. 
Co. 20 Conn. 139. Howard v. Ky. & La. Mut. Ins. Co. 13 B. Mon. 232. Loud v. Citizens* 
Mut. Ins. Co. 2 Gray, 221. 

Whether, in the absence of any special agreement, a material enhancement of the risk 
willj^erse avoid the policy, if it does not appear that suoli increased risk was the occasion 
of the loss, is discussed by Mr. Grooiileaf, in 2 Green!. Kv. § 408. He thinks it will render 
the policy void. Meriami;. Middlesex Ins. Co. 21 IMck. 1G2. This position is questioned 
by a writer in the Western Law Journal, vok v. p. 802, April, 1848. He cites the following 
cases. Pirn v» Reid, 6 Gran. & Scott, 22. Lounsbery v. Prot. Ins. Co. 8 Conn. 469. N. Y. 
Eq. Ins. Co. v. Langdon, 6 Wend. 623. Stebbins v. Globe Ins. Co. 2 Hall, N. Y. Rep. 647. 

1 When an insurer inquires as to the situation of the tuilding to be insured with respect 
tp other buildings, the applicant must at his peril give a fair and full answer. Gates v. 
The Madison M. Ins. Co. 3 Barb. S. C. Rep. 73. 1 Solden, 409. Frost v. Saratoga Mut. 
Ins. Co. 6 Denio*s R. 164. Gates v. Madison Co. Mut, Ins. Co. 2 Cftmst. R. 43. Smith v, 
Bowditch M. F. Co. 6 Cush. 448. Kennedy r. St. Laurence Co. 10 Barb. B. 285* Sexton 
V. Morttgomery C6i M. I. Co. 9 Barb. R. 191. Wilson v, Hcririmer Co. Mut. Ins. Co. 2 
Beldi^ 53. Allen v. Charlestown Mut. F. Ins. Co. 6 Gray, ^a8S.),884. Wilson v. Conway 
Fire Ins. Co. 4 R. 1. 141. Hall v. People's MuL^lns. Co. 6 Gray, (Mass.) 136. Chafibe 
Cattaraugus Co. Mut. Ins. Co. 18 N. Y. (4 Smith,) 876. 

■3 An Msertion, in an application, that an act material to the risk will he done^ it eeeme 
amounts to a warran^. Murdock v. Chenango Co. 5ilit. Ins. Co. 2 Comst B. MO. 
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buildings, and make the requisite repairs, without prejudice to 
his pqlicy. A contrary rule would be so inconvenient asj in a 
great degree, to destroy this species of insurance, (a) But if a 
loss accrues by means of a gross negligence or misconduct of 
the workmen,' or if the alterations in the building materially 
enhance the risk, and are not necessary to the enjoyment of it, 
or were not the exercise of ordinary acts of ownership, the 
, insurers will be released from their contract. (&) 

The English statute of 9th May, 1828, has prudently pro- 
teqted the insurer from the impositions to which he is natujfally 
exposed, by fhe practice of covering under one policy extended 
and cumulated subjects of risk. The statute requires that de- 
tached buildings, or goods therein, occasioning a plurality of 
risks, be valued and insured separately; and all insurances 
against fire, made upon two or more separate subjects or parcels 
of risk collectively, in one sum, are declared void. It is a con- 
dition^of the policy, in most cases, that if there be any other 
insurance already made against loss by fire on the prop- 
erty, and not notified to the insurers, *the policy is to be *375 
deemed void ; and if there be any other insurance on the 
property afterwardk made, the insurers are to have notice of it 
with reasonable diligence, and the same is to be duly acknowl- 


(а) Grant v. Howard Ins. Co. 5 IliU’s N. Y. Rep. 10. 

(б) Stetson v. Muss. Fire Ins. Company, 4 Mass. Rep. 330. Jolly v, Baltimore 
Equitable Soeiety, 1 Ilarr, & Gill, 295. Curry r. Commonwenlth Ins. Company, 
10 Pick. Rep. 535. A loss by ilrc, in polieics against tire on land, occasioned by the 
mere fault and negligence of the assured, his servants or agents, without fraud or de- 
sign, is a loss within the policy. Waters v. M. L. Ins. Company, 11 Peters’s U. S. 
Rep. 213. S. C. 1 McLean’s R, 275. Shaw v. Robberds, I Neville & Perry, 279. 
S. C. 6 Adolph. & Ellis, 75. Henderson v. M. & F. Ins. Company, 10 Robinson’s 
La. R. 164. In Shaw v: Roberds, the rulqiwas stated to be, if the policy be silent 
as to alterations with trade or business carried on upon the premises, such alteration 
does not avoid the policy, though the trade be more hazardous, and no notice of the 
alteration. Pirn v. Reid, 6 Manning & Granger, 1, S. P. The same rule in marine 
policies. Supra, 30f . 


I The insured is entitled to indemnity ,j|,hough the loss occur from the gross carelessness 
of his servant.* The proximate cause is only looked to, fraud being nbsent. Gates v. M. 
C. Mut. Co. 1 Selden, .4G0. Iluckins v. People's Mut. F. Ins. Co. 11 Post. 288. But 
whether gross neglect may not be csrried to such an extreme as to discharge the under- 
writers, i^e Chandler v, Worcester Mut. F. Ins. Co. 3 Cush. 328. 
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edged in writing, or that omission will also render the policy 
void, (a) ^ 

Fire policies usually contain a prohibition against the assign- 
ment of them, without the previous consent of the company.* 
But without this clause, they are assignable in equity, like any 
other chose in action ; though, to render the assignment of any 
value to the assignee, rin interest in the subject-matter of the 
insurance must be assigned also, for the assignment only covers 
such interest as the assured had at the time of the assignment, (b) 
This restriction upon assignments of the policy applies only to 
transfers before a loss happens, and it applies only to voluntary 
sales, and not to sales on execution, (c) ® In some cases, the 

(«) Carpenter v. Providence W. Ins. Company, 16 Peters’s R. 495. Rmssunmee is 
a valid contract, in cases of fire, as well as in marine policies. The reassurance ope- 
rates not upon the risk, but upon the property covered by the original policy, and the 
requirements of the contract are satisfied when those in tlic Original policy are, and 
notice thereof be given to the rcassurer. This species of insurance require^, ns well 
fis the primitive contract, the communication of all material information. New York 
B. Fire Ins. Company v. New York Fire Ins. Company, 17 Wendell’s Rep. 359. 

(h) Marshall on Insurance, 800. The assignment of a policy without notice to the 
office^ will not, under the Knglish bankrupt system, prevent tlie interest in the policy 
from passing by a subsequent assignment in bankruptcy, oi the ground that the pol- 
icy, without the notice, remained under the disiwsing power of the bankrupt as 
reputed owner. Ex imrle Colvill, Montagu’s Rep. 110. If buildings insured be 
mortgaged, the policy is i/m facto assigned to the mortgagee. Fanner’s Bank v, M. 
A. Society, 4 Leigh, 69. Policies again.st fires, being personal contracts, do not pass 
to a j)urchascr of the property before loss, without the assent of the insurer, and the 
policy ceases if the property he sold without that assent, for no person is entitled to 
claim fora subsequent loss. JEina Fire Ins. Company v. Tyler, 16 Wendell, 885. 
Wilson V. Hill, 3 Metcalfs R. 66. See, also, supra, 262, as to marine policies. 

(c) Brichta v, Lafayette Ins. Company, 2 Ilali’s N. Y. Rep. 372. Strong v, Mao. 


1 A valid policy will not be avoided by a prior or Bubseqiient one, which itself is jmmd 
facie void, and hence notice of it need not bo given. Otherwi.se, if the prior or subsequent 
policy be simply voidable upon proof of tFo fsicts. Schcnck ®. Mercer Co. Mut. F. InS. 
Co. 4 Zabr 447. Bigler v. N. Y. Central Ins. Co. 20 Barb. 635. As to what will consti- 
tute valid notice o*f other iiisuraucc, see Westlake v. St. Lawrence Mut. Ins. Co. 14 Barb. 
206; Forbes v. Agawam Alut. F. Ins. Co. 9 Cush. 470; Goodall v. New Fngland F. Ins. 
Co. 6 Fost. 169; Hutchinson r. Western Ins. Co. 21 Mis. 07; Antes v. N. Y. Union Ins. 
Co. 4 Konian, (14 N. Y.) 253; Benjamin r. Saratoga County M. F. Ins. Co. 17 N. Y. 
(8 Smith,) 415; «Melleii v. Hamilton F. Ins. Co. lb. 609. Hale v. Mechanics* Mut. Ins. 
Co. 6 Gray, (Mass.) 169. Sub.^eqnent policies are brea8ho.9 of a warranty against dther 
lnsu.rance, although the interest covered is greater than in the first, and* by two of:vlhe 
three parties to the first. Mussey v. Atlas Mut. Ins. Co. 4 Kernan, (14 Ijl* Y.) 79. 

9 note i, 375. 

« Rice e. Tower, 1 Gray, 426. Bragg v. New Engl&nd Mut F. Ins. Co. 6 Fost 289. 
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statute creating a fire insurance cowipany, authorizes assign- 
ments of policies to the purchaser of the subject insured, and 
authorizes the assignee to sue in his own name, provided notice 
be given of the assignment before a loss happens, so as to allow 
the company, at their election, to return a ratable proportion of 
the premium, and be exonerated from the risk. 


(3.) Of the adjustment of the loss. 

Settlements of losses by fire are made on the principle of a 
particular average, and the estimated loss is paid without a]^an- 
donment of what has been saved, (a) ^ Damages and reason- 


ins. Company, 10 Pick. Rep. 40. And if the assured contract to sell at a future day 
on payment, and before the day arrives the premises are destroyed by fire, this is not 
an alienation to defeat the policy, for the assured has the legal title and possession, 
and an insurable interest and equity equal to the purchase-money.'-* Triimhull v. 
Portage Ins. Company, 12 Ohio K. 305. 

(a) As loss by fire is not generally a total loss, the valuation in the policy, says 


1 The rule applicable to marine losses, of deducting from expenses ol^new for old, in 
cases of partial loss, does n^t apply to fire policies. And iii case of a total loss of the sub- 
ject insured, there is no other rule ^laii nii indenmify to the insured for his actual loss^ to be 
found by the jury. Mrinley v. National Ins. Co. 11 Met. R. 196. 

8 Under the New York statutes, (Stut. 1836, p. 44, § 7,) which makes a policy on prop- 
erty void in case of its alienation by sale or otherwise, it’has been hold that a mortgage of 
the property was not an alienation, Conover v. Mat. Ins. Co. &c. 3 Donio’s R. 254. S. 
C. 1 Comst. U. 290. The same doctrine is held in Now Hampshire. Folsom v. llelknap 
Co. Mut. F. Ins. Co. 10 Fust. 231. And in Maine. Pollard v. Somerset M. F. Ins. Co. 42 
Maine, 221. Nor is a contract to sell an alienation within the policy. Masters v. Madison 
Co. Ins. Co. 11 Barb. R. 624. An alienation of one of several estates, separately insured in 
a policy, avoids the policy only as to the estate alicnatcil. Clark v. N. England Co. 6 
Cushing, R. 342. A mortgage of chattels, without transfer of possession, is not an aliena- 
tion within the meaning of the policy. Rice v. Tower, 1 Gray, 426. 

• An assignmerii without notice to the insurers has been held to render the policy void, 
even though the assignment was itself void under the insolvent laws. Dadmun Manuf. 
Co. V, The Worcester Mut. Ins. Co. 11 Met. R. 429. Where a policy of insuranc? prohib- 
ited transfer without consent of the insurers, and after Joss it was assigned, it was held a 
transfer of the debt, arising by reason of the loss, and therefore valid, notwithstanding the 
prohibition. Melleii v, Hamilton F. Ins. Co. 17 N. Y. (3 Smith,) 609. Goit t;. Nat. Pro. 
Ins. Co. 26 Barb. (N.^Y'.) 189. In Tillou t\ Kingston Mut. Ins. Co. 1 Seld. 406, it was 
decided that a sale by one of several owners or partuert to the others was such an aliena- 
tion as would avoid the policy, so far as they alone were interested. I'tle same doctrine 
Wailteld in FinMy v. Lycoming County M]jt. lus. Co. 80 Penn. State R. 311. In Tennessee 
heidv that the slmre of the assigning owner or partner could not be recovered, but 
that the asstgjiee might recover to the extent of his oiiginal share. Hobbs r. Memphis 
Inti Co. 1 Sneed, (Toun.j 444. But see Wilson t?. Genesee Mut. lus. Co. 16 Barb. 611; 
bay tf. Poughkeepsie Mat. Ins. Co‘i 23 Id. 623; Adams v, Rockingham Hut. F. Ins. Co. 

42 * • 
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able charges on removing, at a fire, articles insured, are covered 
by the policy. So there may be a general average for a sacri- 
fice made by the insured for the common good, in a dase of 
necessity. It is analogous to the law of contribution by co- 
securities. (a) If a tenant erects a building on a lot held \inder 
a lease, with liberty to renew or remove the building 
* 376 * at the end of the lease, and the building be destroyed 
by fire a few days before the end of the lease, though 
the building as it stood was worth more than the sum insured, 
hnd^ if removed, woulcf have been worth much Jess, yet the 
courts look only to the actual value of the buildihg as it stood 
when lost, and they do not enter into the consideration of these 
incidental and collateral circumstances, in fixing the true stand- 
ard of indemnity, [b) ^ 

It is usually stipulated in the policy, that in case of any prior 
or subsequent insurance on the same property, and of which 
due notice has been given, and a loss occurs, the assured is 
not to recover beyond such ratable proportion of the damages 


Mr. Bell, (CotH. vol. i. 627,) is rather fixing a inaxim,uni beyond which the under- 
writers are not to be liable, than a conclusive ascertainment of the value. In France, 
valued policies against fire are rejected; and in \Valhice v. Insurance Company, 4 
La. Rep. 289, the policy, and even the legality of valued policies on fire, seem to 
be questioned. With us, policies against tire are taken to be open ones, unless other- 
wise expressed. They are not invariably open policies.=^ Laurent v. Chatham Fire 
Ins. Company, 1 Hairs N. Y. Rep. 41. Alchornc v, Saville, 6 J. B. Moore, 202, n. 

(а) Welles a. Boston Ins. Company, 6 Pick. Ucp. 182. 

(б) Laurent v. Chatham Fire Ins. Company, I HaU’s N. Y. Rep. 41. 


29 Me. 292; Dreher v. Jtitna Ins. Co. 18 Mis. 128. Application for consent to the assign- 
ment of the policy, is notice of the acquisition, contemplated or actual, of an interest on 
the part, of the applicant in the property insured. ( Denio, .1., dissenting.) Hooper v. Hud- 
son Bivei^F. Ins. Co. 17 N. Y. (3 Smith,) 424. 

1 The insurers are only responsible for direct and immediate damage, and their liability 
does not extend to damage occasioned by removing goods, though it be done under a 
reasonable apprehension that they would be reached by the fire. Hillior o. Allegheny 
.Mutual Ins. Co. 8 Barr's K. 470. See, however, Case v. Hartford F*Ins. Co. 18 111. 678. 

An insurance on an unfinished ly^use does not coier materials not then in the house. 
;£llmaker v. Fraii|(lm Fire Ins. Co. 5 Barr's R. 183. As to the rights and obligations of 
the parties to the policy under a clause giving the insurers the option of rebuHding;f^ 
repairing in case of loss, see Tnill r. Koxbury Mut. F. Ins. Co. 8 Cush. 2^3; R. H. Mj|t* 
F. Ins. Co. V. Rand, 4 Fost. 428; Franklin F. Ins. Co. v, Hamill, 6 Md. 170; Haskibs o, 
.Hamilton Mut. Ins. Co. 5 Gray, (Mass.) 482. 

. Cushman Northwestern Ins. Co. 84 Me. 487. 
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as the amount insured by the poliqy shall bear to the whole 
amount insured, without reference to the dates of the different 
policies. The loss is to be certified upon oath, and the certifi- 
cate of a magistrate, notary, or clergyman, is made necessary 
to Ije procured in favor of the truth and fairness of the state- 
ment of the loss; and the strict and literal compliance witbthe 
terms of these conditions is held indispensable to a right of 
recove^. [a) ^ If it be part of the contract that the insurer is 
to be liable only to the extent of the sum insured, and after 
payment for partial loss a total 16 ss ensues, the insurer ts 
liable only for the difference between the sum already paief, and 
tJie sum insured, {b)^ The contract is confined to the parties, 
and, as a genertal rule, no equity attaches upon the proceeds of 
policies in favor of any third persons, who, in the character of 
grantee, mortgagee, or creditor, may sustain loss by the fire, 
without some contract or trusf to that efl’ect. If the subject of 


(o) Worslcy Wood, 6 Term Ucp. 710. llonina;^c v. Mechanics’ Fire Ins. Com- 
pany, I Green’s N. J. Uep. 110. Coluuih. Tiis. Comj)«ny v. Lawrence, 2 Peters’s Rep. 
25. Savage, Ch. »!., in Dawes v. N. K. Ins. Company, 7 Covven’s R. 462, Leadbet- 
ter V. Insurance Company, 13 Maine Rep. 265. This last is u very strong case. If 
•there he any fraud or false swe^jriug by the assured, iu the exhibition of his proofs of 
loss, he forfeits his claim to a recovery. Rcgiiicr v, Louisiana State Marine and Fire 
Ins. Company, 12 La. Rep. 344. Howard v. City Fire Ins. Co. N. Y. Superior 
Court, May, 1843. The courts arc strict in holding the assured to the utmost candor 
and good faith in rendering to the insurer the uraount of his loss ; and a false and 
fraudulent exagge- iiion of the amount of the property lost, avoids the policy, and 
destroys the right to recover. 

[h) Curry r. Commonwealth Ins. Company, 10 Pick. Rep. 535. The law of ma- 
rine insurance respecting salvatje does not apply to lire policies. Liseom v. Boston 
M. F. Ins. Company, 9 Mciealf, 205. 


1 Mason v. Harvey, 20 Eng. L. & Eq. 541. AVelcomc r. People’s Eq. M. F.' Ins. Co. 
2 Gray, 480. Protection Ins. Co. v. Plierson, 6 Port. (Ind.) 417. Noonan v. Hartford F. 
Ins. Co. 21 Mis. 81. Hut the terms of the policy respecting notice are to have a retison* 
able interpretation. N. Y. Central Ins;. Co. v, Nat. Prot. Ins. Co. 20 Barb. 468. Bumstead 
V. Dividend Mut. Ins. Co. 2 Kern. 81. The insurers may waive, expressly or impliedly, 
their right to a strict fulfilment of the conditions of the policy respecting notice of a loss, 
or may so act as to furnish a valii# excuse to the assured for non-compliance with them. 
Tayloe.o. Merchants’ F. Ins. Co. 9 How. U. S. 890. Westlake i>. St. Jjawrence Mut. Ins. 
4^. 14 Borb, 206. Clark v, Naw England Mut* F. Ins. Co. 6 Cush. 342. Francis o. Ins. 
i Dutcheir, 78. . • 

* If property, insured at less than its value, bo partly destroyed, the insured is entitled 
to be paid his whole loss, if it do not exceed the amount insured. Underhill v, Agawam 
F. Jos. Go. 6 Gushing, R. 441. 
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the insurance be burnt dusing the continuance of the policy, the 
benefit of the policy goes to the personal representatives of the 
insured, unless by some act of the party entitled to the pro- 
ceeds, they become clothed with the character of real estate, (a) 


(a) Mildmay v. Folgharn, 3 Vescy, 472. Lord King, in Lynch v. Dalzel, 4 Bro. P. 
C. 432, edit. Tomlins. Norris v. Harrison, 2 Madd. Ch. Rep. 268. Ellis on the 
Laws of Fire and Life Insurance, 81. Columb. Ins. Company v. Lawrence, 10 
Peters's U. S. Rep. 507. Carpenter u. Providence W. Ins. Co. 16 Peters’s R. 495. 

mortgagee of the property has*no ijight or title to the benefit of the policy, taken 
by the ^mortgagor for his own benedt, unless it be assigned to him. But if the mort^ 
gagor was bound by covenant or otherwise to insure the premises for the better secur- 
ity of the interest of the mortgagee, the latter wdll have an equitable lien upon tKfe 
money due on the policy to the extent of his interest in the property destroyed. Ver- 
non V. Smith, 5 Barn. & Aid. 1. Neale v. Reid, 3 Dowl. & Ryl. 158. Thomas v. 
Vonkapif, 6 Gill & Johns. 372. Carter v, Rockett, 8 Paige, 437. Fire policies usually 
contain a provision for a renewal on payn^nt of the premium ; and some of the 
London policies of insurance against fire for one year or longer, are understood to 
operate for fifteen days beyond the time of the expiration of tlicir policies. This is 
the case with the Sun, Fire, and Royal Exchange, and Phmnix Insurance Compa- 
nies. . Hughes on Insurance, 508. 

There is an admirable summary of the law of contracts, express and implied, 
treated of in this and the preceding volume, to be seen in the Principles of the Law 
of Scotland, by Professor Bell, of the University of Edinl)urgh, 3d edition, 1833. 
The essential principles of the law of contracts, of hiring^ bailment^ suretf/, n^o- 
tiable paper^ partnership^ maritime contimf'ts of affreightment^ average, salvage, bottomry, 
and respondentia^ marine insurance, and insurance against fire and of lives, are stated 
with all possible brevity consistent with perspicuity, precision, and accuracy. The 
cases and authorities are annexed to each proposition, and the adjudged cases are 
given at large in some succeeding volumes as illustrations of the principles declared. 

I do not know of a more convenient and useful manual of the kind to the student and 
practising lawyer. Though the principles of the Scotch law arc drawn from the civil 
law, yet they agree in most of the material points with the doctrines and adjudications 
in the English and American law. Mr. More, the learned editor of the last edition 
t of Lord Stair’s Institutions of theliaw of Scotland, 1832, vol. i., notes from A. to Q., 
has likewise given a very full and correct view of the law of contracts, conjugal, do- 
mestic, and commercial, in all tlieir various incidents and relations, founded on judi- 
cial decisions and the principles of the Roman law. The Treatise on the Law of 
Sale*, by M. P. Brown, Edin. 1821, has interwoven tiie principles of the English law 
of sale with the same in Scotland (the viain object of the treatise) with great utility 
and practical convenience. 



PART VI 


OF THE LAW CONCERNING, REAL PROPERT'S 


LECTURE LL 

OF THK FOUNDATION OF TITLE TO LAND. 

In passing from the subject of personal to that of real prop- 
erty, the student will immediately perceive that the latter is 
governed by rules of a distinct and peculiar character. The 
law concerning r5al property forms a technical and very arti- 
ficial system ; and though it has felt the inlluence of the free 
and commercial spirit of modern ages, it is still very much 
under the control of principles derived from the feudal policy. 
We have either never introduced into the jurisprudence of this 
country, or we have, in the course of improvements upon our 
municipal law, abolished all the essential badges of the law of 
feuds; but the ‘deep traces of that policy are visible in every 
part of the doctrine of real estates, and the technical language, 
and many of the technical rules and fictions of that system, are 
still retained. 

(1.) It is a fundamental principle in the English law;, derived 
from the maxims of the feudal tenures, that the king was the 
original proprietor, or lord paramount of all the land in the 
kingdom, and the true *and only source of title^ (a) In this 


{(t) S Blacks. Com. 51, 53, 59, 86, 105. Sir William BlacksMne, in his chapter on 
V pro^rty in general, Coin. vol. ii. c. 1, (and which, for clearness and accuracy, as well 
^ foi* the elegance of its style, t'emains unrivalled,) considers prior occupancy to be. 
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878 cowntry ive have t adopted the same principle, and ap- 
plied it to our republican governments ; {a) and it is a 
settled and fundamental doctrine with, us, that all valid* indi- 
vidual title to land within the United States is derived from 
the grant of our own local governments, or from that of the 
United States, or from the crown, or royal chartered govern- 
ments established here prior to the Revolution. This was the 
doctrine declared in New York, in the case of Jacicson v, Ingror^ 
ham;{b) and it was held to be a settled rule, that the courts 


the foundation of title to property ; and that when the occupant became unwilling pr 
incapable to continue bis occupancy, the disposition of property by sale, by will, and 
by the law of successions *and inheritance, was dictated by mutual convenience, and 
the peace and interests of civil society, and rests for its foundation on municipal law. 
Sir Francis Palgravo suys, that the practical establishment of the theory that the king 
was the original proprietor of all the lands in the kingdom, was to be attributed to 
the constant working of the crown lawyers, who always presumed that the land was 
held by feudal tenure, until the contrary could be shown. Rise and Progress of tho 
English Commonwcaltli, vol. i. 584. The same principle of feudal tenure prevails in 
Scotland. Boll’s Prin. of the Law of Scotland, sec. 07-6. 

-{a) The Revised Constitution of New York, of 1846, declares that the people, in 
their right of sovereignty, arc deemed to possess the original and ultimate property 
in and to all lauds within the jurisdiction of the .state ; and that all lands, the title 
to which fiiils from a defect of licirs, reverts or ^escheats to tBe people. Art. 1, 
BCC. 11.' 

(6) 4 Johns. Rep. 163. Jackson v. Waters, 12 Ibid. 365, S. P. By the N. Y. 
Revised Statutes, 3d edit. vol. ii. p. 2, see. I, the people arc declared to possess tho 
original and ultimate property in and to all lands within the jurisdiction of the state. 
It was declared by statute in Connecticut, in 1718, that no title to lands was valid, , 
unless derived from the Governor and Company of the colony. Revised Statutes of 
Connecticut, 1784, 113. In the elalK)rately discussed case of Do Armas v. Mayor^ 
&c., of Now Orleans, 5 La. Rep. 132, it was admitted to have been uniformly the 
practice of all the European nations having colonial establishments and dominion in 
America, to consider the unappropriated lands occupied by savage tribes, and ob* 
tained from them by conquest or purclia.se, to be crown lands, and capable of a valid 
alienation, by sale or gift by the sovereign, and by him only. No valid title could 
bo acquired without letters patent from the king. See Ibid. 188, 19.5-197, 206, 213, 
216. But it is said that purchases made at Indian treaties, under the competent 
sanction of the government of the United States, vests a valid title in the purchaser, 
without any patent. Baldwin, J., in Mitchell v. United States, 9 Peters’s U. S. Rep. 
748, 756, 757. This opinion is, however, so contr&ry to the previous authorities on 
the subject, that i should apprehend it would be proper for further consideration. 
;.Thc law, however, seems to bo considered as ^settled, tliat purchases made at IndMIv 
treaties, with the approbation of the government agent, carry a valid title witboat ^|l 


People V. Livingston, 8 Bari^. R. 253. 
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could not take notice of any title to Igind not derived from our 
own state or colonial government, and duly verified by patent. 

necessity of a patent from the United States. Coleman v. Doc, 4 Smedcs & Mar* 
shall) ^0. 

In the English law it has always been considered a fundamental principle, thaAthe 
king, by his prerogative, was entitled to all mines of gold and silver, whether in lands 
belonging to the crown or to a snl)jcct. Lord Coke says that the king has no such 
right, by virtue of his prerogative, in any other metals than gold and silver, for those 
metals alouc are requisite fur the coining of money for the use of his subjects. 2 Inst; 
577, 578. In the great Case of Mines, in the Exclciqiier, (PJowd. 310,336,) it wa| 
resolved, by a majority of the twelve judges, that if the mine, in the lands of a si]j)jectj 
was of copper, tin, lead, or iron, and had gold or silver intermixed, though of less 
value than the baser metals, the whole mine bcloTiged to the crown, because the nobler 
metal attracted to it the less valuable, and the king could not hold jointly with the 
subject, and consequently he took the whole. . The minority of the judges, and Plow- 
den himself, dissented from this severe and unreasonable doctrine, and it was corrected 
by the statutes of 1 Win. & Mary, c. 30*, and 5 Wm. & Mary, c. 6, which declared 
that no mine of copper, tin, k;ad, or iron, should he adjudged a royal miDe,'thougfh 
gold or silver might bo extracted from it; hut the crown was allowed to take the 
proceeds of the mine in such cases, provided that tjie king paid the owner within 
thirty days after the t)rc should have been extracted and raised, at certain spccided 
rates. ^ 1 ^ 

The statute la^v New York has asserted the right of the state, as sovereign over 
mines to the extent of the English statutes, and with more definite limits. The pro- 
vision in the N. Y. R. S. 3d edit.^vol. i. 322, is, that all mines of gold and silver dis- 
covered, or hereafter to be discovered in this state, belong to the people in their right 
of ' sovereignty ; and also^ all mines of other metals on lands owned by persons not 
citizens of any of the United States ; and also, all mines of other metals discovered 
on lands owned by n citizen of any of the United States, the ore of which, upon an 
average, shall contain less than two equal third parts in value of copper, (jn, iron, and 
lodd, or any of those metals; also, all mines and all minerals and fossils discovered 
upon landf belonging to the people of the state, sliall be the property of the people. 
But all mines, of whatever description, other than mines of gold and silver, discov- 
ered upon any lands owned by a citizen of any of the United States, the ore of which, 
upon an average, shall contain two equal third parts or more in value of copper, 
tin, iron, and lead, or any of those metals, shall belong to the owner of such land. 
N. Y. K. S. 3d edit. vol. i. 322. The statute contains some qualifications in favor 
of the discoverer of mines. 

What is the law of the other states on the subject of royal mines, I am not able to 
say, though it is to be presumed that the exception of mines of gold and silver, is the 
usnal formula in all government patents and grants by the United States, as well as 
by the several States.* 

Mr. Justice Clayton, of Georgia, in the case of The State of Georgia v. Canatoo, 
it^Cherokee Indian, brought uy on habeas corpus, (reported in theTNational Intelli- 
of October 24, 1843,) held, thatdhc right and title to land included a right to 
nil' the mines and minerals therein, unless they were separated from the lands by posi- 
tive grant or exception ; and that if the state made a grant of public lands to an indi- 
Tidual, without any exception of nuines and minerals, the mines and minerals would 
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This was also a fundamental principle in the colonial jurispru- 
dence. All titles to lands passed to individuals from the crown, 
through the colonial corporations, and, the colonial or proprie- 
tary d.athorities. (a) lEven with respect to the Indian reserva- 
tion lands, of which they still retain the occupancy, the validity 
of % patent has not hitherto been permitted to be drawn in 
question in a suit between citizens of the state, under the pre- 
text that the Indian right and title, as original lords of the soil, 
had not been extinguished, (h) It was also declared, in Fletcher 
Peck^ {c) to be the Opinion of the Supreme Court of the 
United States, that the nature of the Indian title to lands lying 
within the territorial limits of a state, though entitled to be 
respected by all courts until it be legitimately extinguished, was 
not such as to be absolutely repugnant to a seisin in fee on the 
part of the government within whose jurisdiction the lands are 
situated, {d) 


pass to the grantee ns part and parcel of the land ; and that the Cherokee Indians 
had a right to dig and take away gold and silver from the landsJ^tlieir reserves, or 
lands not coded to the state, and were not amenable in trespass f(>nlD doing, inasmuch 
as they had as good a right to the use of the mines and minerals as to the use of the 
land .and its products in any other respect; that they were lawful occupants, not 
chargeable with waste ; for the right of the state was a right of preemption only, and 
never considered otherwise by the government of Great Britain, when it elaimcil and 
exercised dominion over this country, nor by our own government, which succeeded 
to the British powers. 

(a) Dr. Arnold, in his History of Home, vol. i. 207-270, considers it to have been 
a general princij)le in the ancient states of Greece and Italy^that all property in land 
was derived from the government liy allotment to individuals in absolute right. Con- 
quered lands were vron for the state, and not for individuals. That portion which 
was assigned to individuals they took absolutely, but the great mass of the lands was 
left as the demesne of the state, and the occupiers of it held only by a precarious 
tenure. 

(h) Jackson v. Hudson, 3 Johns. Kep. 375. It is judicially settled in Kentucky 
and Ohio, and in the Supremo Court of the United States, that a patent for land con- 
veys the legal title, but leaves all equities open ; and* the courts go behind the patent 
for lands, and examine the equity of the title. Brush t*. Ware, 15 Peters’s U. S. 
Hep. 93. 

(c) 6 Crunch’s Rep. 87. 

(rf) This was the language of a mnjorUy of the court in the case of PIcteher v. 
Peck. It was a more naked declaration, without any discussion or reasoning by 
court in support of it; but Judge Johnson, iff the separate opinion wjiich he delit- 
0 t^, did not concur in the doctrine. He held that the Indian nations were absolute 
projtrietors of the soil, and that practically, and in cases unaffected by particular 
• treaties, the restrictions upon the right of soil in tht Indians amounted only to an ex- 
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*{2.) The history and grounds o£ (he claims of the *379 
European governments, and of the United States to 
the lands on this conynent, and to dominion over the Indian 
tribes, have been since more largely and fully considered. In 
discjissing the rights and consequences attached by the inter- 
national law of Europe to prior discovery, it was stated in 
Johnson v. Mlntosh^ {a) as an historical fact, that on the discov- 
ery of this continent by the nations of Europe, the discovery 
was considered to have given to the government by whose sub- 
jects or authority it was made, a iitl# to the country, andh tttS 
sole right of acquiring the soil from the natives, as against all 
other European powers. Each nation claimed the right to reg-. 
ulate for itself, in exclusion of all otht'rs, the relation which \vas 
to subsist between the discoverer and the Indians. That rela- 
tion necessarily impaired, to a considerable degree, the rights of 
the original inhabitants, and an ascendency was asserted in 
consequence of the superior genius of the Europeans, founded 
on civilization and Christianity, and of their superiority in the 
means and in the art of war.. The European nations which 
respectively established colonies in America, assumed the ulti- 
mate dominion to*be in themselves, and claimed the exclusive 
right to grant a title to*the soil, subject only to the Indian right 
of occupancy. The natives were admitted to be the rightful 
occupants of the soil, with a legal as well as just claim to retain 
possession of it, and to use it according to their own discretion, 
though not to dispose of the soil at their own will, ex- 
cept to the government claiming the right of preemption. 
The practice of Spain, (6) France, Holland, and England, 


elusion of all competitors from the market, and a preemptive rij'ht to acquire a fee- 
simple hy purchase when the proprietors should be pleased to sell. 

(а) 8 Wheat. Rep. 543, 

(б) Uy the law^s of Spain, particular portions of the soil of Louisiana were allotted 
to the Indians, and care was taken to make the acquisitions valuable, by preventing 
the intrusion of wBite settlers. The laws of the Indies directed, that when the In- 
dians gave up their lands to the whites, others should be assigned to them ; and the 
lands allotted to the Indian tribes by the Spanish ofScers, in pursulfnce of the laws of 

Indies, wore given to them in eo^tplete ownership, equally as if they were held 
nnder a complete grant. But as the Indians were considered in a state of jiuj)ilage, 
the authority of the public oiheers, who were constituted their guardians, was neccs- 
'sary to a valid alienation of their* property. Becop. do las Indias, cited by Portbr, J.,:. 

VOL. III. 43 
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* 380 * proved the very .general recognition of the claim and 
title to American territories given by discovery. The 
United States adopted the same principle, and their exclusive 
right to extinguish the Indian title by purchase or conquest, and 
to grant the soil, and exercise such a degree of sovereignty as 
cinsumstances required, has never been judicially questioned, (a) 
The rights of the British government within the limits of the 
British colonies, passed to the United States by the force and 
effect of the act of independence; and the uniform assertion of 
tho&e rights by the croVn, by the colonial governments, by the 
individual states, and by the Union, is, no doubt, incompatible 
with an absolute title in the Indians. That title has been 
obliged to yield to the combined influence which military, intel- 
lectual, and moral power gave to the claim of the European 
emigrants. (6) ^ 


in 18 Martin’s Rep. 357-359, who speaks most lihorally of the humane policy and 
justice of the Spauish laws in relation to the Intlian tribes. See also translations 
from the Hecopilacion dc Leycs dc las Indks. in While’s new lieeopilacion, vol. ii. 34, 
41, 59, 95, which shows the anxiou.s and paternal cure with which the Spanish laws 
guarded the Indians from abuse and fraud. , 

(a) As early a.s 1782, the American Minister, Mr. pJay, told the Spanish minister, 
Count d’Araiida, that our right to the territories of the Indian nations comprehended 
within the colonial chartered limits, was a question to be discussed and settled be- 
tw'ccn us and the Indians ; that we claim the rujht of preemption with respect to 
them, and the with respect to all other nations. Life and Writings of John 

Jay, vol. ii. 474. The Indians in the Northwest Territory of the United States did 
not concur in any such logic, for the delegates of the confederate nations who met ia 
council the American commissioners at Sandusky, in 1793, to attempt the negotiation 
of a peace, declared that they had never yielded to or agreed with the King of Eng- 
land or the United States, to surrender any exclusive right of preemption, and that 
they consider themselves free to make any bargain or cession of lands whenever and 
to whomsoever they pleased. 

(/;) The right of discovery was not recognized in the Roman law. It is an imper- 
fect title unless followed by occupation, and unless the intention of the sovereign or 
state to ti\ko possession, be declared or made known to the world. Vattel, b. i. c. 18, 
sec. 207, 208. Martens’s Precis, p. 37. Cluber, Droit dcs Gens Modernes de 1 ’Europe, 
sec. 126. This is the language of the modern diplomatists and publicists, on the part 
of England, Spain, Russia, and the United States. %Mere transient discovery amounts 
to nothing, unles^ followed in a reasonable time by occupation and settlement, more 


X The goveinihent right of preemption of Indian reservations does not exempt them 
roni the operation of local laws, making such lands assets for the payment of creditors. 
Lowry v. Weaver, 4 McLean, 82. 
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(3.) This assumed but qualified dominion over the Indian 
tribes, regarding them as enjoying no higher title to the soil 
than that founded on sijpiple occupancy, and to be incompetent 
to transfer their title to any other power than the government 
whiqji claims the jurisdiction of their territory by right of dis* 
covery, arose, in a great degree, from the necessity of the eftse. 
To leave the Indians in possession of the country, was to leave 
the country a wilderness ; and to govern them as a distinct 
people, or to mix with them, and admit them to an intercom- 
munity of privileges, was impossible under the circumstSTHC^ 
of their relative condition. The peculiar character and 
habits of the Indian nations rendered them incapable * of * 381 
sustaining any ot^iei: relation with the whites than that 
of dependence and pupilage. There was no other way of deal- 
ing with them than that of keeping them separate, subordinate, 
and dependent, with a guardian care thrown around them for 
their protection, (a) The rule that the Indian title was subordi- 
nate to the absolute, ultimate title of the government of the 
European colonists, and that the Indians were to be considered 
as occupants, and entitled to protection in peace in that charac- 
ter only, and incapfhble of transferring their right to others, was 
the best one that could b*e adopted with safety. The weak and 
helpless condition in which we found the Indians, and the im- 
measurable superiority of their civilized neighbors, would not 
admit of the application of any more liberal and equal doctrine 
to the case of Indian lands and contracts. It was founded on 
the pretension of converting the discovery of the country into a 
conquest ; and it is now too late to draw into discussion the 
validity of that pretension, or the restriction which it imposes. 
It is established by numerous compacts, treaties, laws, and ordi- 


or less permanent, under the sanction of the state. In the disputes and discussions 
between the British ^rovernment and Spain, in 1790, relative to Nootka Sound, on the 
northwest coast of •^merica, the former claimed as an indisputable right the posses- 
sion of su^h establishments as tlg^y should form, with the consent of the natives of 
the country, not previously occupied by any of the European na^ons. See Green- 
bow’s History of Oregon aniL California, 4th edit. 204. 

(a) It was, shown in the case of Witchel v. United States, 9 Peters’s U. S- Rep. 
74b, that it was part of the govemior’s oath in the Spanish • colonies, as prescribed 
by the laws of the Indies, that he should take care of the welfare^ increase^ and protection 

e/ihe 
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nances, and founded on immemorial usage. The country has. 
been colonized and settled, and is now held by that title. It is 
the law of the laud, and no court of jusljce can permit the right 
to be disturbed by speculative reasonings on abstract rights. 

This is. the view of the subject which was taken by thev Su^ 
preftie Court, in the elaborate opinion to which I have referred. 
The same court has since been repeatedly called upon to discuss 
and decide great questions concerning Indian rights and title ; ^ 
and the subject has of late become exceedingly grave and mo- 
''IhfcsitOas, affecting the fatth and character, if not- the. tranquillity 
and safety, of the government of the United State‘s. 

In the case of Cherokee Naiixm v. State of Georf^ia^ (a) it wa© 
held by a majority of the court, that the . Cherokee nation of 
Indians, dwelling within the jurisdictional limits of 
382 * the United States, was not a foreigiti state in the sense 
in which the term is used in the Constitution, nor entitled 
as such to proceed in that court against the state of Georgia. 
But it was admitted that the Cherokees were a state, or distinct" 
political society, capable of managing its own affairs, and gov- 
erning itself, and that they had uniformly been treated as such 
since the settlement of our country. The ‘numerous treaties 
made with them by the United States, recognize them as a peo- 
ple capable of maintaining the relations of peace, and war, and 
responsible in their political capacity. Their relation to the 
United States was nevertheless peculiar. They were domestic^ 
dependent nations, and their relation to us resembled that of a 
ward to his guardian ; and they had an unquestionable right to 
the lands they occupied, until that right should be extinguished 
' by a voluntary cession to our government. The subject was 
again brought forward, and the great points which it involved, 
reasoned upon and judicially determined, in the case of Worcester 
v. State of Georgia, (b) which was another case arising out of 
the operation of the laws of Georgia. 

The legislature of that state, in the years ^828, 1829, and 
1830, passed several penal statutes in fieference to the Oherokee 
nation and tehritory. The purpose and e%ct of those laws was, 


(а) Jannary Term, 1831, 5 Peters's U. S. Rep. 1. 

(б) 6 Peters’s U. S. Rep. 515. 
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to demolish the Cherokee governmenlf and institutiohQy and an* 
nihilate their political existence as a nation, and to divide their 
territory among the adjoining counties in Georgia, and extend 
the civil and criminal law of the state over the Indian territory;* 
Those laws dealt with them as if they were alike destitute of 
civil and political privileges, and were mere tenants at suffer- 
ance, without any interest in the soil on which they dwelt, and 
, which had been uninterruptedly claimed and enjoyed by theni 
and their ancestors as a nation from time immemorial. Th^ 
lands had been guaranteed to them-as a nation, and the pfCTlieC*^' 
tion of the United States pledged to them in their national ca- 
pacity ; and their existence, competence, and rights, as a 
distinct political * society, recognized, by treaties made * 383 
with them in the years 1785, 1791, 1798, 1805, 1806, 1816, 

1817, and 1819, by the government of the United States, under 
all the forms and solemnities of treaty compacts. The statutes 
of Georgia, nevertheless, prohibited the Cherokees, under highly 
penal sanctions, from the exercise, within the territory they so 
occupied, of any political power whatever, legislative, executive, 
or judicial. They were declared not to be competent witnesses 
in any court of tht; state to which a white person might be a 
party, unless such white persons resided in the Cherokee nation ; 
and they were also declared to be incompetent to contract with 
any ^ white person. Their territory was divided into sections, 
and directed to be surveyed and subdivided into districts, and 
disposed of by lottery among the citizens of Georgia. Their 
gold-mines were taken possession of by force, and the use of 
them by the Indians prohibited. They were, however, declared 
to be protected in the possession of their improvements^ until the 
legislature should enact to the contrary^ or the Lidians should 
voluntarily abandon them, (a) 


(a) In the session^of 1831^32, the legislature of Alabama also extended the civil 
and criminal jurisdiction of that# state over all the Indian territory within its limits, 
and dealt with the Indians (Creeks and Cherokees) as being under the absolute con- 
trckl of the state. So, also, in the session of 1833, the legislature of Tennessee ex- 
tended the laws and jurisdiction of the state over the tract of country within the 
boundary limits of the state in the occupancy of the Cherokees. But the extension, 
thongh in violation of the treaties existing between the United States and the Chero- 
•^es^ was made with mild and iFeasouable qualifications, in respect to the Cherokees, 

/ 48 # 
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The Supreme Court of the United States, in the case of 
Worcester^ reviewed the whole ground of controversy, relative 
to the character and validity of Indian fights within the territb* 
rial dominions of the United States, and especially in reference 
to the Cherokee nation, wdthin the territorial limits of Georgia. 
Thfey declared that the right given by European discovery was 
the exclusive right to purchase, but this right was not founded 
on a denial of the right of the Indian possessor to sell. Though , 
the right to the soil was claimed to be in the European govern- 
5161^ as a necessary consequence of the right ©f discovery and 
assumption of territorial jurisdiction, yet that right was only 
deemed such in reference to the whites ; and in respect to the 
Indians, it was always understood to amount only to the exclu- 
sive right of purchasing such lands as the natives were willing 
to sell. The royal grants and charters asserted a title to the 
country against Europeans only, and they were coi\^id- 
• 384 ered as blank * paper, so far as the rights of the natives 

■compared with similar aets in some otlier states. It secured them in the enjoyment of 
their iiuprovcmetits and persuiuil property, and allowed, them to^ enjoy their native 
usages, and prevented entry upon, or occupancy of, any of it’c lands in their territory, 
by white men, and exempted the Clicrokee Indianip from any criminal jurisdiction 
under the Act for offences committed by them within their territory, except for mur- 
der, rape, and larceny. It was in the spirit of the Act of the legislature of New York, 
of 12th of April, 1622, asserting exclusive criuiiiiul jurisdiction over all crimes and 
offences committed within the Indian Ucservalioiis in the state, by and between In- 
dians. The Tennessee Act was founded on the necessity of the case, owing to the 
very reduced population of the Cherokccs within the state of Tennessee, and the too 
great imbecility of tbeir organization and authority to preserve order, and protect 
themselves from atrocious crimes. The criminal jurisdiction of New York was vin- 
dicated on that ground in Goodell v. Jackson, 20 Johns. Rep. 716 ; and on the same 
ground the Act of Tennessee was vindicated in tlicir Supreme Court, in the case of 
the State v. Foreman, a Cherokee Indian, July, 18^. 8 Yerger, 256. Rut even that 
decision, ably as it was supported, was resisted with equal ability by Judge Peck, one 
of the members of the court, on the ground of subsisting treaties between the United 
States and the Cherokees, recognizing their national and self-governing authority, and 
which treaties did not exist in the case in New York. In Wall u. Williamson-, 8 Ala- 
bama U. N. S. 48, it was adjudged that a marriage between two Indians belonging to 
the Choctaw tribe, and entered into according to tlit^ laws and customs of the tribe at 
the place where i^took place, was valid, even though the laws of Alabama had been 
extended over that Indian territory. The laws and cusk^ms of the Choctaws were qot 
in fact abrogated by the extension of the Alabama jurisdiction, so far«as the mem- 
bers of the tribe were affected; and as by Cliocruw law the husband njay at pleasure 
dissolve the marriage tie, the dLssolution its lictwcen the Indians is recognized in Ala- 
bama as valid. 
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were concerned. The English, the French, and the Spaniards, 
were^equal competitors for the friendship and the aid of the 
Indian nations. The^rown of England never attempted to 
interfere with the national affairs of the Indians, further than 
to keep out the agents of foreign powers, who might seduce 
them into foreign alliances. The English government purch&sed 
the alliance and dependence of the Indian nations by subsidies, 
and purchased their lands when they were willing to sell, at a 
price they were willing to take, but th^ never coerced a surren-^ 
dej of them. The English crown •considered them as ii^JCIBns 
competent to maintain thb relations of peace and war, and of 
governing themselves under her protection. The United States, 
who succeeded to the rights of the British crown in respect to 
the Indians, did the same, and no more ; and the protection 
stipulated to be afforded to the Indians, and claimed by them,, 
was understood by all parties as only binding the Indians to the 
United States as dependent allies. A weak power does not sur- 
render its independence and right to self-government, by associ- 
ating with a stronger, and receiving its protection. This is the 
settled doctrine of the law of nations ; and the court concluded 
and adjudged tluffc the Chrokee nation was a distinct commu- 
nity, occupying its own territory, with boundaries accurately 
described, in which the laws of Georgia could not rightfully 
have any force, and into which the citizens of Georgia had no 
right to enter but with the assent of the Cherokees themselves, 
or in conformity with treaties, and with the Acts of Congress. 
The court accordingly considered the Acts of Georgia which 
have been mentioned, to be repugnant to the Constitution, trea- 
ties, and laws of the United States, and consequently that they 
were, in judgment of law, null and void. 

The decision of the Supreme Court of the United States was 
not the promulgation of any new doctrine; for the several 
local governments, before and since our Revolution, never re- 
garded the Inctian nations within their territorial domains 
*as subjects, or memberS of the body politic^ and amen- *386 
able individually to Uieir jurisdiction. They treated the 
Indians within their resjpecfive territories as free and indepen- 
deht tribes, governed by their own laws and usages, under their 
own chiefs, and competp:int to act in a national character, and 
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exerciso self-goVemment, Rnd while residing within tbdr ovm 
territories, owing no allegiance to the naunicipal laws cjf IJie 
whites. The judicial decisions in New York and. Tennessee, in 
1810 and 1823, correspond with those more recently pronounced 
in the Supreme Court of the Union, and they explicitly rocog* 
nizeM this historical fact and declared this doctrine, {a) The 
original Indian nations were regarded and dealt with as propri- 
etors of the soil which they claimed and occupied, but without 
the power of alienation, except to the governments which pro- 
tecti^ them, and had throwif over them and beyond them th^r 
assumed paternal dominion. These governments asserted and 
enforced the exclusive right to extinguish Indian titles to lands, 
enclosed within the exterior lines of their jiurisdictions, by fair 
purchase, under the sanction of treaties ; and they held all indi- 
vidual purchases from the Indians, whether made with them in- 
dividually. or collectively as tribes, to be absolutely null and void. 
The only power that could lawfully acquire the Indian title was 
the state, and a government grant was the only lawful source of 
title admitted in the courts of justice. The colonial and state 
governments, and the government of the United States, uni- 
formly dealt upon these principles with'the Indian nations 
*386 dwelling * within their territorial limits. The Indian 
^ tribes placed themselves under the protection of the 
whites, and they were cherished as dependent allies, but subject 
to such restraints and qualiiied control in their national capacity 
as was considered by the whites to be indispensable to their own 


(a) Jackson v. Wood, 7 Johns. Hep. 295. Goodcll v. Jackson, 20 Ibid. 69J. Hol> 
land V. Pack,' Peck's Tcnn. liep. 151. In 1830, the Supreme Court of Tennessee 
stated, that the Act of North Carolina of 1783, (and which was part of the statute 
law of Tennessee,) admitted that tlic Chcrokces were an independent people, and not 
citizens of that state j that they were governed by their own laws, and not subject to 
the legislature of North Carolina. <l'hc court declared that grants from that state of 
Indian lands were valid as between the state and grantees, but that they were subject 
to the Indian right and title of exclusive occupancy isnd enjoyment. Blair A Johnson 
V, Pathkilier, 2 Y^rger, 407. The legislature of New York, so late as 1813, by stat- 
ute, authorized the governor to hold a treaty or treatiesm the part of the people ofihu^ 
stats with the Oneida nation of Indians, or any oilier of the Indian nations or^ tribes uHthim 
this State, for the purpose of extinguishing their claim to such part of their lands lying 
within this state as he might deem proper, for such sums and annuities as might 
mutually agreed upon by the parlies.” Laws of NdV York, dCth sess. c. 180. . 
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Bafety, and requisite to the due discharge of the duty of that 
protection, (a) 

(4.) There has been^considerable diversity of opinion and 
much ingenious speculation, on the claim of right to this coun- 
try by the Europeans, founded on the title by discovery. We 
have seen that with respect to the English colonists in Ameiica, 
the claim was modified, and much of its extravagance destroyed, 
by conceding to the native tribes their political rights and privi- 
leges, as dependent allies, and their qualified title to the soil. As 
far. as Indian rights and territories were defined and aelcBdWC 
edged by the whites by treaty, there was no question in the 
cRse, for the whites were bound by the moral and national obli- 
gations of contract and good faith ; and as far as Indian nations 
had formed themselves into regular organized governments, 
within reasonable and definite limits nece^ssary for the hunter 
state, there would seem also to be no ground to deny the absolute 
nature of their territorial and political rights. But beyond these 
points our colonial ancestors were not willing to go. They 
seem to have deemed it to be unreasonable, and a perversion of 
the duties and design of the human race, to bar the Europeans, 
with their irnplentents of husbandry and the arts, with their 
laws, their learning, their liberty, and their religion, from all en- 
trance into this mighty continent, lest they might trespass upon 
some part of the interminable forests, deserts, and hunting- 
grounds of an uncivilized, erratic, and savage race of men. 
Nor could they be brought to entertain much respect for the 
loose and attenuated claim of such occupants, to the exclusive 


(a) In Mitdiel v. United States, 9 Poters's U. S. Kep. 711, 745, 746, the Supremo 
Court once more declared the same j^eneral doctrine, that lands in possession of 
friendly Indians were always, under the colonial governments, considered as being 
owned by the tribe or nation, as their coininon property, by a perpetual right of pos- 
session ; that the ultimate fee was in the crown or its grantees, subject to, this right of 
possession, and could be granted by the crown upon that condition ; that individuals 
could not purchase ^diaii lands without license, or under rules prescribed by law ; 
that possession was considered wifli reference to Indian habits and inodes of life, and 
the hunting-grounds of the tribes were as much in their actual 4)CCupation as the 
cleared fields of the whites, aifd this was the tenure of Indian lands by tlic laws of all 
the colonies. * Grants and sales by the Indians at Indian treaties, under the sanction 
of the local governments, gave a valid title. The doctrine was in that case applied 
to grants of lands in Florida, from the Creek and Seminole Indians^ under the sanc- 
tion of the Spanish authorities. 
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use of a country evidently fitted and intended by Providence to 
be subdued and cultivated, and to become the residence pf civ^ 
ilized nations. 

It was part of the original destiny and duty of the 
387 human •race to svbdm the earthy and till the grm/nd 
* whence they were taken. The white race of men, as 
Governor Pownall observed, have been land-workers from the 
beginning ; ” and if unsettled and sparsely scattered tribes of 
hunters and fishermen show no disposition or capacity to emerge 
flOlfnihe savage to the agricultural and civilized state of man, 
their right to keep some of the fairest portions of the earth a 
mere wilderness, filled with wild beasts, for the sake of hunting, 
becomes utterly inconsistent with the civilization and moral im^ 
provement of mankind. Vattel did not place much value on 
the territorial rights of erratic races of people, who sparsely in- 
habited immense regions, and suffered them to remain a wilder- 
ness, because their occupation was war, and their subsistence 
drawn chiefly from the forest. He observed that the cultivation 
of the soil was an obligation imposed by nature upon mankind, 
and that the human race could not well subsist, or greatly mul- 
tiply, if rude tribes, which had not advanced from the hunter 
state, were entitled to claim and retain all the boundless regions 
through which they might wander. If such a people will usurp 
more territory than they can subdue and cultivate, they have no 
right to complain, if a nation of cultivators put in a claim for a 
part, and confines the natives within narrower limits. He allud- 
ed to the establishment of the French and English colonies in 
North America, as being, in his opinion, entirely lawful; and he 
extolled the moderation of William Penn, and of the first set- 
tlers in New England, who are understood to have fairly pur- 
chased of the natives, from time to time, the lands they wished 
to colonize, {a) 

The original English emigrants came to this country with no 
slight confidence in the solidity of such doctrines, and in their 
right to possess, subdue, and cultivate Ihe American wilderness, 
■ as being, by the law of nature andithe gift of Providence, 
• 388 open and common to the first occupants in the * charac- 

(a) Droit (les Gens,c. 1, sec *81, 209. 
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ter of cultivators of the earth. The great patent of New Eng^ 
land, which was the foundation of the subsequent titles and 
subordinate charters in that country, and the opinions of grave 
and learned men, tended to confirm that confidence. According 
to Chalmers, the practice of the European world had consti- 
tuted a law of nations which sternly disregarded the possession 
of the aborigines, because they had not been admitted 
into the society of nations, (a) But whatever * loose * 389 

(a) Chalmers's r<Slitical Annals, 67G. The* Puritans circulated a paper ir^ Eng- 
land, iinmediately preceding their projected emigration to Massachusetts Bay, entitled 
Qeneixil Cvnaiderations for the Plantation of New England. Mather's Magnalia, vol. i. 
65, edit. 1820: It was published at large in liuuhinsoirs State Papers, (Boston, 
1769, p. 27,) and it declared that “tlie wliole earth was the Lord's garden, and be 
had given it to the sons of Adam, to he tilled and improved by them. Why, then, 
should any stand starving for placres of hahifation, and in the meantime suffer whole 
countries, as profitable for the Uvsc of man, to lie waste without, any improvement'^ 
In answer to the oinjeetion that they had no warrant for taking land a long time pos- 
sessed by other sons of Adam, it was stated, tliat wliut '* was common to all was proper 
to none. This savage people riilcih over many lands witlioiit title or property, for they 
enclose no ground, neither have they cattle to maintain it. There was more than 
enough for them and us. By a iniraculuiis plague a great part of the country was 
left void of iriliahitflnts. Finally, they would come in with good leave of the natives.’* 
We may also refer to ari*ablc paper, written by the Rev. Mr. Bulkley, of Colchester, 
in Connecticut, in 1724, entitled,* “ An Inquiry into the Right of the Aboriginal Na- 
tives to the Lunds in America, and the Titles derived from them.” Massachusetts 
Historical Collections, vol. iv. 159. In that treatise the learned author confines In- 
dian titles, which have any solidity or value, to those particular parcels of land which 
they had subdued and improved ; and insists that the Knglish hud an undoubted right 
to enter, and appropriate, for agrieultural purposes, all the residue of the waste and 
unimproved lands in the country, as being common, and open to the iirSI bona fide 
occupants. He contended, that in a state of nature the only title to proj)erty was the 
labor by which the same was appropriated and cultivated, and that the Indian tribes 
were still in that imperfect state of civil policy which borders upon a slate of nature ; 
and the extensive tracts of country which they claimed as national property, were not 
subject to any regulation, nor defined as property, and lay neglected in that common 
state wherein iiatnre had left it. Cotton Mather, also, in his Magnalia Christi Amer- 
icana, (vol. i. 72,) considered it as an instance of the most imaginable civility, that 
the English purchased several tract.s of land of Ijie natives, notwithstanding the patent 
which they had for the country. |JFhe great patent of New England, granted by King 
James, in 1620, to life council at^Ply month, in England, (and which was by the pa- 
tent incorporated by the name of “ The Council established at Plymouth, in the county 
of Devon, for the planting, yiling, and governing of New EnglaTid in America,") 
Incited, that the king's subjects had ‘%t.aken actual possession of the continent men- 
tioned in the patent, in the name and to the use of the king, assovei'cign lord thereof; 
that there were no other subjects of any Christian king or state, by, any authority 
from their sovereign lords or princes, actually in possession of any of the lands be- 
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opinions might have beejn entertained, or' latitudinary doctrines 
inculcated, in favor of the abstract right to possess and colonize 
America, it is certain that in point of fact the colonists wfere not 
satisfied, or did not deem it expedient to settle the country with- 
out the consent of the aborigines, procured by fair purchase, 
under the sanction of the civil authorities. The pretensions of 
the patent of King James were not relied on, and the prior Iii^ 
dian right to the soil of the country was generally, if not uni- 
formly, recognized and respected by the New England Puri- 
tftMr(a) They always •negotiated with the Indian nations as 
* distinct and independent powers; and neither the right of 
* 390 preemption, which was ^uniformly claimed and exercised, 
nor the state of dependence and pupilage Tinder which 
the Indian tribes within their teiTitorial limits were necessarily 
placed, were carried so far as to destroy the existence of the In- 


tween the dej^reos of forty and forty-cifrht; that the country hein^- depopulated by 
pcslilcncc and devastation, the ap|)ointcd time had come in which Alini;;lity God had 
thoujufht fit and determined that those larj^e and j^oodly territories, deserted as it were 
by tlieir natural inlial»itants, should he-j»ossesscd and enjoyed by*sueh of his subjects 
as should be conducted thither; that the settlement wouhf tend to the reducing and 
conversion of smth savages as remained wandering in desolation and distress, to civil 
society and the Christian religion, and to the enlargement of the king’s dominions.” 
The grant was of all the continent l)etwccn the fortieth and forty-eighth degrees of 
north latitude, and “ in length by all the breadth aforesaid tliroughout the main land 
from sea to sea, provided tlie same, or any part, be not actually possessed or .inhabited 
by any o^er Christian prince or state,” and to he called by the name of “ New Eng- 
land, in America.” The grant was to forty corporators, consisting of nohlcnien, 
knights, and gentlemen of high distinction ; and their successors were to be supplied 
from time to lime by the choice of the <*ompany. The whole territory was granted to 
the corporation, to be hehl of the crown in free and common socage, and with abso- 
lute power of legislation and government over the wliole country, and with a completo 
monopoly of its trade. Sul)sc([uent grants of the soil of Massachusetts and Maine 
issued from this company. Sec the patent at large in Hazard’s State Tapers, vol. i. 
103, and in Bailey’s Historical Memoir, vol. i. 160, and in the Plymouth Colony 
Laws, edited and published by William Brigliam, in 18.36. Tlie charter of the colony 
of New Plymouth, in 1629, was granted l»y that company, and is also given at large 
in that last work. * 

(a) The excellent Roger Williams, the earliest and clearest asserter of the rights 
and sanctity of A)nscience in matters of religion, wrote an essay, in which he main- 
tained that an English patent could not invalidate the rights of the native inhabitants 
of‘ this country ; and it was at first condemned by the government in Massachusetts, 
in 1634, as sounding like treason against the cherished charter of the colonyf; Ban- 
croft’s History, vol. i. 400. 



OF BEAL PROPEETT. 


617 


LBC. LI.] 

dians as self-governing communities. -(a) The manner in which 
the people of this dountry, through all periods of their colonial 
history, treated and dealt with the Indians, is a subject of deep 
interest, and well worthy of the thorough and accurate examina- 
tion of every person conversant with our laws and history, and 
whose bosom glows with a generous warmth for the honor tind 
welfare of his country. 

(5.) The settlement of that part of America now composing 
’ the United States, has been attended with as little violence and 
aggression, on .the part of the white#, in a natipnal pmnf^f 
view, as were compatible with the fact of the entry of a race 
of civilized men into the territory of savages, aijd with 
*the power and the determination to reclaim and occupy *391 
it. The colony of Massachusetts, in 1633, prohibited the 

(a) When the Puritans of New England firsr settled at Plymouth, and made trea- 
ties with the Indians, tliosc treaties bore the language of dependence and submission; 
and the English accepted of the acknowledgments of the sachems that they were 
dependant^ and and loyal subjoctn of Kiny James, Morton^s New England Memo- 

rial, 64, 67, 286. ^ Baylcy’s Historical Memoir, vol. i. 66, 82. Plymouth Colony 
liaws, App. 305, edit. 18.^6. But when war was about commencing with King Philip, 
in 1675, he insisted that all forijier agreements with Plymouth were, as he truly ap- 
prehended they were, agreements of amity and not of subjection, and the Indians 
regarded themselves as allies, and not as subjects of England. Those Indian stipu- 
lations were regarded by Massachusetts as amounting only to a state of qualified 
def)endenoe. The Indians in Connecticut were always treated as friends and allies, 
and as a free peoj.»ic. though regarded in some degree as wards of the colony. The 
great object of the regulations in the Hevised Statutes of Connecticut, oL 1672 and 
1702, was to protect, civilize, and Christianize the Indians, and this protection contin- 
ues down to this day, Bailey's Historical Memoir, vol. ii. part 3, 23. Truinhuirs 
History of Connecticut, vol. i«342. Revised Statutes of Connecticut, 1821, 279, note. 
Ibid. 303. Chalmer’s Political Annals, 398. As further evidence of the truth of the 
historical deductions mentioned in the text, we may refer to the king's proclamatioh 
of the 7th of October, 1763, after the treaty of Paris, founded on the immense acqui- 
sition of territory by England, under that treaty. It declared, ** that the several na- 
tions or tribes of Indians with whom we were connected, and who live under our pro- 
tection, should not be molested or disturbed in the possession of such parts our 
dominions and territories, as, not having been ceded or purchased by us, are reserved 
to them, or any of ^em, as thei% hunting-grounds.*’^ And all the lands and terri- 
tonlee lying to the westward of the sources of the rivers which fall inio^the Atlantic Ocean 
from west or northwest^ yrtxf^ declared to be reserved under the king's sovereignty, 
protectiotiy aq|d dominion, for the use 9 ^ the said Indians ; and all purchases, or set- 
tlements, or taking possession of any of the lands so reserved, without the king's 
leave and license first obtained, were strictly forbidden.” Dodsley’s Ann. Keg. 
, for 1768, 208. 
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purchase of lands from the natives, without license from the 
government; and the colony of Plymouth, in 1643, pas^^ a 
similar law. Very strong and authentic evidence of the distin- 
guished moderation and equity of the New England govern- 
ments towards the Indians, is to be found in the letter of pov- 
ernftr Winslow, of the Plymouth colony, of the 1st May, 1676, 
in which he states, that before King Philip’s war, the English 
did not possess one foot of land in that colony but what was ^ 
fairly obtained by honest purchase from the Indian proprietors, 
aTRT^ith the knowledge and allowance of tlie general court, (a) 
The New England annals abound with proofs of a just dealing 
with the Ind^ns in respect to their lands. The people of ail 
the New En^and colonies settled their 1pwns upon the basis of 
a title procured by fair jmrehase from the Indians with the con- 
sent of government, except in the few instances of lands ac- 
quired by conquest, after a war deemed to have been just and 
necessary, [b) Instances are to be met with in the early annals 
of New England, of regular and exemplary punishment of 
white persons, for acts of injustice and violence towards the In- 
dians; (c) ^The Massachusetts legislature, in 1633, threw the 
protection of its government over the Indian^ in the enjoyment 
of their ’improved lands, hunting-grounds, and fishing-places, 


(a) Hazard*s Collections of State Papers, vol. ii. 531-534. Holmes’s American 
Annals, vol. i. 383. Hubbard’s Narrative. 

(ft) Holmes’s Annals, vol. i. 166-169, 220, 231, note 4, 233, 245, 248, 259, 312, 817. 
Winthrop’s History, vol. i. 259. Hazard’s State Papers, vol. ii. passim. Massachn- 
setts Historical Collections, passtm. Trunibull’s History of Connecticut, vol. i. 113- 
117. Sullivan’s Hist. District of Maine, 143-149. Dwight’s Travels, vol. i. 167. 
Bailey’s Hist. Memoir, vol. i. 287. Statutes of Connecticut, passed in 1702, J717, 
and 1722. We find in the Statutes of Connecticut, of 1838, special provisions enact- 
ed as late as 1834, 1835, and 1836, for the protection of the land of the Mohega&i 
Peqnot, and Niantic tribes of Indians within that state. So the Bevised Statutes of 
Massachusetts, of 1836, contain exemption of the Indians within that commonwealth 
from taxation, and allow them some special privileges, and provision for the support 
of common schools among the^Marshpee Indians but all marriages between them 
and the whites are declared void. In Mis8is.sippi, by statute, 1829, ail the privU^geS, 
inimunitics, and franchises, of white persons, were extended to Indians, and they m 
competent witnesses in any case where white ^hersons would be. Do^ v. Newm^ 
3 Stnedes & Marshall, 565. » ' - 

(c) Winthrop’s Hist. New England, vol. i. 34, 267, 269. Bailey’s Hist. Mentohr, 
toL i. 245-248. Morton’s New England MemorialV207. 
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*by declaring that they should have relief in any of the *392 
cbur^ as the English have, (a) 

The government of^the colony of New York has a claim 
equally fair with any part of America, to a policy uniformly 
justj. temperate, and pacific towards the Indians within the 
limits of its jurisdiction. While the Dutch held and goveftied 
the colony, the Indian .titles were always respected, and extin* 
guished by fair means,, and with the consent of the natives. 
This policy was continued by their conquerors; and on the first 
settlement pf the English at New Yor% in 1665, it was orclalfifed 
that no purchase of lands from the Indians should be valid 
without the governor’s license, and the execution of the pur- 
chase in his presence ; and this salutary check to fraud and 
injustice was essentially continued, (fc) Regulations of that 
kind have been the invariable American policy. The king, by 
proclamation, soon after the peace of 1763, prohibited purchases 
of Indian lands, unless at a public assembly of the Indians, 
and in the name of the crown, and under the superintendence 
of his colonial authorities. A prohibition of individual pur- 
chases of lands, without the consent of government, has since 
been made a constitutional provision in New York, Virginia, 
and North Carolina. The colonists of New York settled in the 
neighborhood of the most formidable Indian confederacy 
known to the country, * aftd came in contact with their * 393 
possessions. But the Six Nations of Indians, of which 
the Mohawks were the head, placed themselves and their lands 
under the protection of the government of New York, from the 
earliest periods of the colony administration, (c) They were 

(a) Holmes's Annals, vol. i. 217, 218. 

{b) Smith's Hist, of New York, vol. i. 39. Duke of York's Laws, in the Collec- 
tions of the New York Historical Society, vol. i. Wood's Sketch of the First Settle- 
ment of Long Island, 12, 22, 2.3. Collections of the New York Historical Society, 
vol. i. 171, 211, 224, 227, 239. As evidence of the just and friendly disposition of th^ 
Dutch towards th(^ Indians, we have the interesting fact, tha#the Minesink Valley, 
on the Delaware, was settled b}vDiitch emigrants as early as 1644; and being an in- 
dustrious, quiet, and pious people, and having purchased the landj from the Indians, 
they lived in uninterrupted peace and friendship with them for upwards of one hun- 
y^^ • Preston's Notices of Mftesink, published in 1829. 

(ehColden's History of the Five Nations, pamm. Governor Pownall's Adminis- 
:tr^h the Colonies, 268-274. 'Journals of the Confederation Congress, vol. i. 
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GdnBideted and treated as •separate but dependent nations, Snd 
the friendship which subsisted between them and the Dutch, 
and their successors, the English, was cecnented by treaties, alli- 
ances, and kind offices. It continued unshaken from the fitst 
settlement of the Dutch on the shores of the Hudson atid^ the 
Mohawk, down to the period of the American war; and 
the fidelity of that friendship is shown by the most honorable 
and the most undoubted attestations, (a) And when we COU' 
sider the long and distressing •wars in which the Six Nations 
WHPB Involved, on our account, with the Canadian French, and 
the artful means .which were used from time to time to detach 
them from our alliance, it must be granted, that the faith oY 
treaties has nowhere, and at no time, been better observed, or 
maintained with a more intrepid spirit, than by those generous 
barbarians, (b) 

(d) The speech of the Indian Good Peter to the commissioners at Fort Schuyler, 
in 1 788, is strong proof of the fact. He said, that “ when the white men first came 
into the eountiy, they were few and feeble, and the Five Nations numerous and pow- 
erful. The Indians were friendly to the white men and permitted them to settle in 
the country, and protected them from their enemies.*’ Collcctionf'of the New York 
Historical Society, vol. iii. 326. 

P>) t)olden *8 History of the Five Nations of Canada, dependent on the Province 
of Now York, vol. i. 84, et petssim. Chalmer’s Political Annals, 576. The conftjdor^ 
ncy of the Iroquois, or Five Nations, (and which was known as the confederacy of 
the Six Nations, after the Tuscaroras were admitted into the union,) might afford the 
subject of an historical sketch, in the hands of a master, replete with the deepest in- 
' t crest and cariosity. It was distinguished, from the time oCthe first discovery of the 
Hudson down to the war of 1,756, for its power, policy, and martial spirit. At the 
close of the seventeenth century that confederacy was computed to contain 10,000 
fighting-men. Burke’s Account of the European Settlements in America, vol. ii. 

. 193. But this was a very exaggerated computation, for, in 1677, an intelligent trav- 
eller, (Wentworth Grechalph,) who visited the Five Nations, computed the whol6 
number of fighting-men at 2,150. In 1747, they were supposed not to exceed liS'Op. 

, The great influence of Sir William Johnson is said to have collected only 1,000 In- 
dians for so exciting an expedition as that against Montreal, in 1760. Pouglassfs 
Summary of the British Settlements in North America, vol. i. 185, 186. Annual 
f&egister for 1760. C^lmers’s Political Annals, 609.. In 1 7j6.3, according to a cehati|i < 
then taken, the numbCT of warriors of the Six Nations amountefi to 1,950. Stoned 
^ liiib, of Brant, vol. 1.86, note. The Five Nations, during the time of their asoen- 
deifcy and glory, e^ftended their dominion on every side, and levied tribute oh distal^ ; 
tri^s. They blockaded Quebec for several manths, al)oat the year 1660, with 700:; 
wanriors. Proud’s History of Pennsylvania, vol. ii. 294. Hawkins’s Quebec; SOS. 
Tbc/Kohawks were the terror and scourge of all the New England Indians, andiidioah: 
dwetiing west of Connecticut River paid them tribute. Trumbull’s History of 
necticut, vol. i. They esgtended their conquest down the Hudson, to ManhattSii 
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In New Jersey, the proprietaries* very clearly secured all 
their titles by Indian purchases; and all purchases to be made, 


Island, and subdued the Catiarse Indians on the west <^nd of Lon^ Island. Wood^ 
Sketq)! of the First Settlement of Long Island, 1824, p. 24. The Iroquois pushed 
tlieir conquest to Lake Huron, and fought desperate actions with the Ilurons aiid the 
Chippowas on the borders of Lake Superion;' and Mr. Schoolcraft very reasonably at- 
tributes their superiority in war over the western tribes to their early use of firearms, 
instead of the bow and war-elub. Charlevoix (Travels in Canada, vol. i. 152, 167, 
171,) speaks in strong terms of the power and fierceness of the Iroquois, who, us early 
as 1720, had almost extirpated tlic Algoiiquins, thetflurons, and other tribes^T Cana- 
dian savages. •Mr. I'hompson, in his History of Long Island, New York, 1839f p. 56, 
or at p. 78, vol«i. of his second edit. 1843, says, that the Itpquois, or Six Nations, 
were Algonquins, and that the Algonquin, or Chippewa race of Indians, embraced 
anciently all the tribes in New England and New York ; and the fact is derived, he 
says, from identity of language. This point is not within my means of research ; and 
recurring i)ack to the Mohawks, Governor Colden was well acquainted with their 
history, and by means of hi.s office of surveyor-general of the Province of New York, 
he had access to the most authentic sources of information. He wrote the Hrst part 
of his History of the Fi ve Nations, as early as 1727, and he says that tliey carried tlieii 
arms to tfie Caroliiias and the banks of the Mississippi, and entirely destroyed many 
Indian nations. The Chevalier Tonti accompanied M. He la Salic in his expedition 
and discoveries on the great lakes and the Mississippi, 1678-1684, and was appointed 
governor of Fort St. Louis, on the iliver Illinois, and he mentions the remarkable fact, 
that in 1684, ahouT 500 Iroquois warriors came and attacked his fort, being jealous of 
the new establishment. Account of I)e la Salle’s Discoveries, by M. Tonti, inserted 
in the Collections of the New York dlistorieai Society, vol. ii. 286. In 1684, Lord 
Howard, governor of Virginia, was under the necessity of meeting the chiefs of the 
Five Nations at Albany, in order, by negotiations, to check their excursions to the 
south. Golden’s History, vol. i. 44-53. la the Indian war of Virginia, which termi- 
nated in 1677, all the Indian tribes on the cast side of the Alleghany ridge, became 
tributary to the province,«but protected by the whites in their persons and. property. 
The Five Nations kept superior to any such subjection; and though their head-quar- 
ters, or great council-place, was at Onondaga, in the western part of New York, they 
continued their hostile marches along the frontiers of Virginia. A treaty was at 
length made with them in 1722, by which they stipulated not to cross the Potomac, or 
pass to the eastward of the great mountains ; and the tributary Indians of Virginia 
agreed, on their part, not to pass the same to the north or west ; and, by a colony stat- 
Ufe, any tributary Indians violating the treaty were to be tramported and sold as slaves', 4 
Randolph’s Rep. 633. But the ambitious spirit and daring enterprise of the Six Na- 
tions continued to a much later period. An intelligent old Mohawk Indian commn- 
pleated the fact to General Schuyler, that in his early life he was one of a party of 
Mohawks who left their castles o^ an expedition against the Chickasaws in Carolina. 
The expedition was . disastrous, and the Chickasaws destroyed them by an attack in 
ainitmsh, and only two, of ^hich he was one, escaped. His coApanion fled to St. 
Anguatine, but he returned home by Htnd, and supplied himself on his long journey 
by his bow and anow. He cautiously avoided all Indian settlements, and 
the fltce of a human being from the time he fled from the battle in Carolina, 
niltii hd reached the Mohawk cashes. This anecdote I receiVId in the year 1803, from 
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* without the of the government, were, hjjr^ 

law, in 1682, declared to be void. In West New 
sey, in 167% the liberality of the Qua.k^i: influence went so far 
I B to provide by . law, that in all trials where Indians, being 
natives of the province, were concerned, the jury was to oopsilst 
^pf \iix persons of the neighborhood and six Indians, (a) lU 
1758, the Indians, at a treaty at Easton, released, for a valu- 
able consideration, all claims to lands in New Jersey ; (b) and 
the legislature of Pennsylvania, in 1783, asserted it to have 
bffin^ their uniform practice *to extinguish Indian tjitles by fair 


General Schuyler, who appeared to place implicit confidence in its accuracy ; and no 
person was more competent to afford precise information on every sul>ject connected 
with our colonial history and Indian affairs, than that very intelligent and accom^ « 
pushed man. 

The Six Nations of Indians within the state of New York, by their paucity of num- 
bers and insign ificiinc^e, (with the exception, perhaps, of the Senecas,) have dt least 
ceased to exist in a distinct national capacity as tril)cs, exercising self-government, 
with a sufficient competency to protect themselves. Upon this fact the law? of New 
York, (Act of April 12, 1822, c. 204 j Revised Statutes, vol. ii. 697,) have asserted 
the solo and exclusive jurisdiction of the courts of the state over all crimes and of- 
fences committed on the Indian Reservations, us well as elsewhere. In September, 
1836* there was a treaty concluded between the United States and the New York In- 
dians (being the remains of the Six Nations) relative to their volantary removal to the 
Indian territory west of the state of Missouri, and it contained liberal provisions for 
their removal and support. But by the Act of New York, of the 8th of May, 1845, 
the Seneca Indians who did not remove, but elected to reside on the Cattaraugus and 
Alleghany Reservations, were placed in a state of protection and improvement. They 
were declared to hold those reservations as a distinct community, by the name of the 
“ Seneca Nation of Indians,” with power to institute suits in the state courts, in law 
and equity, for the protection and recovery of their rights, and lands, and damages. 
No individual act of any Indian was allowed to pn^judico their rights and suits a 
community. An attorney for the protection of Indian rights is appointed by the state, 
and the chiefs of the nation may annually elect local officers, and among other, three 
peace-makers, who have some judicial power. The provisions are benevolent, jnst, 
and discreet.^ 

(a) lieaming and Spicer^s Collections, 273, 400, 401, 479, 667. 

(5} Annual Register for 1759, 191. In 1831, the legislature of Now Jersey passed 
' an Act to extinguish the title of the Delaware tribe of Indians to the fisheries in the 
levers and bays of the state, by the payment of tl\e consideratidn of $2,000, thonglh ^ 
ihe Act declared that the right was to bo considered as barred by a voluntary afas^ 
dbament of the of it. 


1 As to the rights of ^ese Indians, and the proper method of redress in the Irlbtdllals 0f 
the state, see Strong, v. Waterman, 11 Paige, R. e©7. 



OF liBAL PaOFJBEXt^ 


* The justice and equity of the original TSM 
Indian purchases by William Penn, the founds of 
PehuBylvania, particularly at his memorable treaty of 16^, 
were known and celebrated ttiroughout Europe, (a) So, Qotf 
erni^ Calvert, in 1633, planted Maryland, after fair purchaser 
from the Indians ; and in 1644, all Indian purchases, without 
the consent of the proprietary of the province, were declared, 
by law, to be illegal and void. (6) There are also repeated 
proofs upon record, of purchases from Indians, which covered a 
considerable pqrt of the lower caunify of Virginia ; and Mr* 
Jefferson says, that the upper country was acquired by* pur- 
chases made in the most unexceptionable form, (c*) The cases 
of unauthorized intrusions upon Indian lands happened in the 
early settlement of Virginia ; (d) for laws were very soon made 
in Virginia to protect Indians in their territorial possessions 
and rights from the frauds of the whites. (6') Georgia was set- 
tled under similar good auspices ; and Savannah, with a con- 
siderable tract of land, was purchased from the Creek Indians 
by Governor Oglethorpe^ in 1733 and 1738, under the sanction 
of solemn treaties. In 1763, a large cession of lands in Geor- 
gia was also mads by the Creeks, Cherokees, and other nation^ 
of Indians. * 

The historical facts and documents to which we have re- 
ferred, relative to the acquisition of the Indian lands in this 
country, are sufficient to vindicate the justice and mod- 
eration * of our colonial ancestors. But wars with the * 397 
natives resulted, almost inevitably, from the intrusion of 
the whites. The origin of those wars is not imputable to any 
general spirit of unkindness or injustice on the part of tibe 
colonial authorities, though they sometimes exhibited signal 


(a) Watson, in his Annals of Philadelphia, in 1830, has given some carious details 
tes{)ecting the localities of the spot where William Penn held his first Indian tteaty, 
S treaty meniomhle in diplomatic annals for the simplicity and -moral grandeur of 
spectacle, and ils auspicious #nd permanent influence upon the minds of the In- 
ripitis. The chain of friendship then formed, continued, says Proud, ( History of Penn- 
ifll^vaiEia, vol. i. 212,) uninterruptedly, for more than seventy yeaw. 
i(6) 0haln|erB*s Annals, 216. • 

(c) Jefferson’s Kotes on Virginia, 153. 

(sj Abt. Laws of Virginia, 96. 
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and severe proofs of the display of superior power and crn^} 
retaliation, (a) There were also, at times, acts of fraud and yip* 
lence committed by individual colonists, prompted*^ by cupidity 
and a consciousness of superior skill ana power, and springing 
from a very blunt sense of the rights of savages, (b) JThe 
cauftes of war with the Indians were inherent in the nature of 
the case. They aroSe from Indian jealousy of the presence and 
location of white people, for the Indians had the sagacity to 
perceive, what the subsequent history of this country has abun- 
dantly-f/erified, that the destruction of their raqe niust be the 


(а) The cases I allude to in New Enp:land were the incursions upon the Indian 
settlements on Block Island ; the extirpation of the Pcquots ; the occasional execu- 
tion of sachems and other prisoners of war ; the j^iving of rewards or a bounty for 
Indian scalps, and the sale of captives, includiTijr women and children, for slaves. 
See Winthrop*8 History of New England, vol. i. 192-199, 232-237. Ibid. vol. ii. 
131-134. I^cnhallow's Indian Wars. Morton’s New En^^land Memorial, by Davis’s 
App. 452-455. Hutchinson’s History of Massachusetts, vol. i. 307. Holmes’s Ameri- 
can Annals, vol. i. 181, 237-241, 272. Baylcy’s Historical Memoir, vol. ii. Trum- 
ball’s History of Connecticut, vol. i. 112. In Potter’s Early History of Narra.^ansott» 
passim^ to be found in the ‘'Collections of the llhodt* Island Historical Society, vol. 
iii,,” the injustice and cruelty of the early New ICiigland Puritans, in their dealings 
and wars with the Indians, are the subject of bold and severe annnadversion. The 
most ^reprehensible conduct towards the Indians was that in Carolina, of fomenting 
hostilities among the tribes, in order to purchase or iLidnap Indian captives, and sell 
them for slaves in the West Indies. Mr. Grahame, on the authority of Archdule, 
Oldmixon, Hewit, and Chalmers, states this fact, and says, that it was not until after 
persevering and vehement remonstrances that a law was procured first to regulate, 
and then to extirpate this profligate practice. Grahame's History of tho American 
Colonies, vol. ii. 135, 1.36. The Indians, except free Indians in amity with the gov- 
ernment, formerly were, if they be not still, regarded in some of the states as fit sub- 
jects for slavery, like negroes, by applying to them the maxim that partus sequitur 
ventrem. Stroud’s Sketch of the Daws relating to Slavery, 11, 12. Butt v. Rachel, 
4 Munf. 209. The State v. Van Waggoner, I Ilalsted, 374. The American Indiana 
on every part of the coast of America, were, for a long time after tho discovery of 
Columbus, kidnapped and sold as slaves in Europe and the West Indies. The prao^ 
tice was as early as 1520, and continued for nearly two centuries. The public mind 
was deeply vitiated on this subject. The sale and slavery of Indians was deemed 
lawful, and the exile and bondage of captives in war, of ail conditions, was sanc- 
tioned by tho sternest Puritans. 1 Bancroft’s History, 41, 43, 180-182. Bnt the Act 
of Virginia, in 1679, declaring Indiati prisoners, tal^n in war, to *06 slaves to the sol- 
diem taking them ; and another Act, in 1682, declaring that all Indians sold by otbeir 
Indians to tho coloftists as slaves, should be slaves, were repealed as early as 1691. 
Hudgins v. Wrights, 1 Honing and Munf. 13&. Pallas v. Hill, 2 Ibid. 149 ; or, ao<i 
cording to the case of Robin v. Hardaway, Jeflerson’s Rep. 109, not until 1705, wben 
IndUn slave laws ceased in Virginia. 

(б) Hutchinson’s History, vol. i. 5, 283. Holrnes’^^ Annals, vol. i. 147, 148, 
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GOnsequence of the settlements of the* English and theiir eacteil* 
siOn oyer the country^ {a ) . And if wars with them were 
• never unjustly provok||i by the colonial governments or •BSS 
people, yet they were, no doubt, stimulated on the part 
of tb^ Indians, by the consciousness of impending danger, the 
suggestions of patriotism, and the influence of a fierce and Idfty 
spirit of national independence. In all their wars with the 
.whites, the means and the pq^er of the parties were extremely 
unequal, and the Indians were sure to come out of the contest 
with great loss •of numbers and territory, if not with ^most 
total extermination. There was always much in the Indian 
character, in its earlier and better state, to excite admiration, as 
there was, and still is, in their sufferings, to excite sympathy. 

The government of the United States, since the period of 
our independence, has pursued a steady system of pacific, just, 
and paternal policy towards the Indians within their widespread 
territories. It has neVer insisted upon any other claim to the 
Indian lands, than the right of preemption, upon fair terms ; ^ 
and the plan of permanent annuities, which the United States, 
and the state of New York, among others, have adopted, as one 


(a) The war with the Petiuots, in 1637, and the confederacy of the Indian nations 
formed in 1675, Motacoin, the sachem of the Wampanoags, commonly called 
King Philip, would seem to have been* formed by the influence of these patriotic 
views on the part of the Indians. This is the conclusion as to those wars, which is 
drawn by an able and learned colonial annalist. Chalmerses Political Annals, 2^1, 
398. So the efforts of Pontiac, in 1763, and subsequently, and of Tccumseh, between 
1806 and 1814, to unite the Indian nations in the west in a great confederacy, for 
expelling the whites from the Mi.ssissippi Valley, were made under the same impulse. 
The massacre of the whites in Virginia, in 1644, arose, says Governor Winthrop, 
(and he. wrote from contemporary information, which came from the Indians,) becau&e 
the Indians saw the English took up all tlieir lands, and would drive them out of the 
country. Winthrop’s History, by Savage, vol. ii. 164. See also Bancroft’s History, 
VoUi. 194, 195. The proud Mohawks more patiently submitted to their impending 
{ for, sagaciously dreading the rapid progress of tMb white population, they, in 
1785, cx>nveycd a very valuable part of their territory to the corporation of Albany, 
to loibe ^ect upon total dissolution of their tribe ; and this deed Governor Crosby 
JibierwardB wantonly destroyed. Smith’s History of New York, vol. ii. 30. The 
Hohawks, as the New York House of Assembly observed in an^address in 1764, 
(Journals of the Assembly, vol. ii. 768,) were the least populous, most easily man- 
aged, best J^cted, and most intelligent of all the Indians. 


4 

1 Fellows e. Lee, 6 Denio’s R. 628. ^ 
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main* ingredient in the consideration of purchases, has be^n 
attended with beneficial effects, (a) The efforts of the national 
government to protect the Indians fron^ wars witfi each other, 
from their own propensity to intemperance, from the 
*399 frauds and injustice of the whites, and *to impart to 
• them some of the essential blessings of civilization, 
have been steady and judicious, and reflect lustre on our na- 
tional character, {b) This afford^ some consolation, under a. 
view of the melancholy contrast between the original character 
of thtf Indians, when the Europeans first visited them, and their 
present condition. We then found them a numerous, enterpris- 
ing, and proud-spirited race; and we now find them a feeble 
and degraded remnant, rapidly hastening to annihilation. The 
neighborhood of the whites seems, hitherto, to have had an im- 
moral influence upon Indian manners and habits, and to have 
destroyed all that was noble and elevated in the Indian charac- 
ter. They have generally, and with sonie very limited excep- 
tions, been unable to share in the enjoyments, or ta exist in the 

J(a) As evidence of the extent of tlie dealings of the United Staios with the Indians, 
and of the pecuniary expenditures and annuities granted* to them, or on their ac- 
count, under treaty stipulations, we may refer to the Act of Congress of the 3d March, 
1835, c. 50, which made an annual appropriation of one rnilliori eight hundred and 
thirty thousand dollars and upwards, to the following nations and tribes, viz : The 
Six Nations of Indians, in New York, the. Senecas, Ottawas, Wyandotts, Munsees, 
Delawares, the Christian Indians,- the Miamis, Eel River Pottowattamies, Pottowatta- 
mies of Huron, of the Prairie, of the Wabash, of Indiana : the Chippewas, Winne- 
bagoes, Menomonies, the Sioux of Mississippi ; the Yancton and Santie Bands, 
Omahas, Sacs of Missouri, the Sacs, Poxes, loways, Otioes, Missourias, Kansas, 
Osages, Kickapoos, Kaskaskias, and Peorias, the Weas, Piankeshaws, Shawanees, 
Senecas of Lewiston, Choctaws, Chickasaws, Creeks, the Creeks East, the Creeks 
West, the Cherokees, the Cherokccs West, the Quapaws, the Florida Indians, and the 
Pawnees. Similar specific appropriations were made, in subsequent years, for Indian 
annuities, &c. ; and these annual provisions for expenditures incurred on account of 
the Indians under the guardianship of the United States, cover annual stipulations, 
arising under Indian treatica, from the year 1790 down to this day. 

(h) In the ordinance of Congress of 13th July, 1787, for the Government of !the 
Territory of the United States northwest of the River Ohio, U was made a funda-. 
mental article of compact between the original sftitos and the people and states. in 
the said territory„.that the utmost good faith should always be observed towards. tiiO 
Indians. Their lands and property should never be t&ken from tliem, without their 
consent. In their property, rights, and liberty they never should be invaded or dis- 
turbed, unless in just and lawful wars authorized by Congress ; and jusb and humano 
laws should from time to time be made, for preventing wrongs being done to them 
and for preserving peace and friendship with them. 
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presence of civilization ; and, judging from their past hist<»y 
the Indians of this- contipent appear to l)e destined, at no very 
distant peridti of time^ to disappear with those vast forests 
which once covered the country, and the existence of whicii 
seen^ essential to their own. (a) 




(a) An able and well-instructed writer in the North American Keviow, N. S. ?oL 
' 2 ciii. (1826,) art. 5, has satisfactorily shown that the intentions of the government of 
*the United States, in their treatment of the Indians, and in all their intercourse with 
them, have been uniformly just and benevolent. Tljis was the case down to the year 
1829. But under thc^ administration of President Jackson, the policy and coupe of 
conduct of the government of the United States, in respect to the Indian tribes on the 
e^st side of the Mississippi, and south of the Ohio and the Potomac, was essentially 
changed. The Act of Congress of May 28th, 1830, c. 148, first gave legislative sanc- 
tion to the policy and plan of exchanging the Indian lands, within the limits of the 
individual states, fur portions of tlic unoccupied territory of the United States west of 
the Mississippi, and for causing the Indian tribes or nations east of the Mississippi to 
be removed and established in that western territory. The plan was further matured 
by the Act of Congress of July 14th, 1832, c. 228, and the execution of it became the 
systematic and settled policy of the administration of President Jackson. The pro- 
motion wliich was directed to be nflforded to the Indians, under the Act of Congress of 
30th March, 1802, and wliich wa? stipulated, by treaties, to be granted to them, has 
been withdrawn ; and the Cherokees, in particular, have been left in a defenceless 
state, to the penal laws of the state of Georgia. The President, by his message to 
Congress of the 15th of /ebruary, 1832, declared his conviction, *‘th‘at the destiny of 
the Indians within the settled poMion of the United States, depends upon their entire 
and speedy migration to the country west of the Mississippi,” and that if any of the 
Indians repel the offer of removal, they must remain “ with such privileges and disa- 
bilities as the respective states, within whose jurisdiction they be, may prescribe.” 
He said again, in his message to Congress of Deecinber 7th, 1835, that the plan of 
removing the aboriginal people, wiio yet remain within the settled portions of the 
^ United States, to the country west of the Mississippi, ought to be persisted in till the 
object is accomplished, and prosecuted with as much vigor as a just regard to their 
circumstances will permit, and as fast as their consent can !)C obtained. All preced- 
ing experiments for the improvement of the Indians have failed. They cannot liij 
in coUtact with a civilized community and prosperJ' 

* The case of the southern Indians is one which appears to be in every view * 400 
replete with difficulty and danger : and especially when we consider the dif- 
ferent and conflicting views which have been taken of their rights by the supi^me ex- 
ecutive and judicial authorities of the Union. 

Since the preceding part of this note was written, and in 1838, those Indians have 
^ally been expelled^ by military* force, from the southern states, and transported 
the Mississippi. President^an Buren, in his message to Congress of the 4th 
JDecember, 1838, entered into an elalmrate vindication of the pol^y of the federal 
government in the removal oi* the Indian nations from the east to the west side of 
the Mississippi, and held that a mixed 0 €;cupancy of the same temtory by the white 
and red man was incompatible with the safety and happiness of cither, and that their 
reinovid was dictated by necessity^. He stated that the exclusive and peaceable pos- 
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9 M 9 k>nof B territory, 'west of uiy of the statea, waa guaranteed to them by 
the United States 5 and that since the 4th of March, 1829, the Indian title to upwards 
of one hundred and sixteen millions of acres of land has been acquired, and 4bat the 
United States had paid upwards of seventy-two millions of dollars to and on behidf 
of the Indians, in permanent annuities, lands, reservanons, and the necessary expense 
of removal and settlement of them. 

The condition of the Indian tribes in the northwestern part of the United ^States, 
is afso deplorably wretched. They have outlived, iu a great degree, the means of 
Siibsistence in the hunter state, and the tribes west of Lake Michigan, and bn the 
waters of the Upper Mississippi, are unable to procure the requisite food and clothing. 
They perish from diseases incident to savage life, and arising from scanty and un- 
wholesome food, listless indolei^o, intemperance, and the want of every comfort* 
These causes operate as fatally as wasteful wars wit^ eacli other, geo ohservatjons 
of General Lincoln, in Mass. Historical Collections, vol. v. 6 , and of the Rev. Dr. 
Kirkland, Ibid. vol. iv. f>7 ; Governor Clinton’s Disconrse before the New York His- 
torical Societyi^in the Collections of the New York Historical Society, vol.*ii. 8 ^ ; 
Memoir of General Cass, of the Michigan Territory, addressed to the Secretary of 
War, in October, 1821 ; Major Long’s Expedition to the source of St. PcterisRiycr, 
in 1623 , vol. ii. passim ; Messrs. Clark & Cass, in their Report to Congress, in 1829. 
Tho Indians consider their country lost to them by encroachment and oppression, and 
they are irreclaimaldy jealous of their white neighbors. The restless and enterprising 
population on their borders are exempt, no doubt, from much sympathy with Indian 
sufferings, and they arc penetrated with perfect contempt of Indian fights. If it were 
not for the frontier garrisons and troops of the United States, officered by correct and 
discreet men, there would probably be a state of constant hostility between the In- 
dians and the white borderers and hunters. They covet the Indium hunting-grounds, 
and they will have them ; and the Indians will finally bo cortipcllcd by circumstances, 
anndyed as they are from without, and with a constantly and rapidly dim inishing pop- 
ulation, and with increasing poverty and misery, to recede from all the habitable parts 
of the Mississippi Valley and its tributary streams, until they become essentially ex- 
tinguished, or lost to the eye of the civilized world. 

In June, 1834, a bill was introduced into the House of Representatives of the Con- 
gress of the United States, for establishing an Jmlinn Territory west of the Mississippi, 
extending from the Platte River on the north, and the state of Missouri and the 
Arkansas territory on the cast, to the Spanish possessions south and west ; and it 
was the favorite policy of the government to persuade all the Indian tribes, cast of the 
Ij^ississippi, to migrate and settle, as a confederacy of tribes, on that territory. The 
hill provided a government for the confederacy, to be established, with the free con- 
sent of all the Indian chiefs, and to be governed by Indian chiefs, under the control 
and patronage of the government of the United States ; and it provided that tha 
Indian confederacy might send a delegate to Congress. But the bill met with so mi^ 
Q]>positiun in the House, that it was laid upon the table and never called up. Aii Ac| 
of Congress was, however, passed on the 30th June, 1834,c. 161, consolidating many 
of the former provisions in the laws since the year 1800, andcultering others, jtftd 
establishing a new Indian code. It provided that the part of the United States weii 
of the river Mississippi, and not within the states of Missouri and Louisiana, or tho 
territory of Arkansas, and also the part of thq United^tat^ east of the Mississippi, 
and not within any state to which the Indian title has not been extingnished, should 
bo taken and deemed to be the Indian Country, There was to be no trade with, any of 
the Indians therein, without a license from, and under the regulations of, the general 
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superintendent of the Indian affairs, or some ngei*t thereof, and which licenses were 
subject to reeall ; no trader was to reside, or attempt to reside therein, without a 
license, mor must any foreigner go into the Indian country without apas.sportj no 
barter, except -between Indians^ and no persons other than Indians, arc to hunt, trap, 
take, or destroy any poultry or game within the limits of any tribes with whom the 
Unito^ States have treaties. No person is to drive or convey horses, mules, or cattle, 
to range or feed on any Indian lands, without the consent of the tribe to whoi^ the 
lands belong. The superintendent and agents of Indian affairs are authorized to re- 
move from the Indian country all persons found there contrary to law, and the Presi- 
dent of the United States may employ military force’ for that purpose. All persons 
making a settlement on any lands belonging, secured, or granted, by treaty .with the 
United States, to any Indian tribe, or survcyiiig, or^attempting to survey the same, 
or to designate** houTfdarics, ai-j liable to a pcSalty, and to bo removed by military 
force. All purchases from any Indian nation or tribe must be by treaty aiilhorized 
by law. It is made penal to interfere by message, talk, or corresj)ondence, with any 
Indian nation, tribe, chief, or iiuliyidunl, with intent to violate any trinity or law j or 
to sell, give, or dispose of, to any Indian in the Indian country, spirituous liquors or 
wine, 'riu! criminal laws of the United States arc dcclsired to be in force in the 
Indian country ; hut they are not to extend to crimes committed by one Indian 
against the person or pro]»crty of another Indian. In the rejK‘al of most of the for- 
mer statute provisions, since 1800, relative to the Indians, the intercourse Act of 
Marcli .‘10, 1802, is cxccptcil, so far as respects the Indian tribes residing cast of the 
Mississippi, By Act of Congress of March S, 1847, the Act of I8.‘U was amended, 
with more elRcient protection to the Indians against the introduction of spirituous 
liquors and wine, and for the more safe appropriation to the Indians of tliC annuities, 
moneys, anrl goods? paid or furnishc<l by the United Slates to tlic Indian tribes. The 
character of this Indian territory came into discussion in the case of The United 
Spates V. Kogers, 4 IlowarcVs U. S. 567 ; and it w-as adjudged that the Indian tribes 
residing within the territorial limits of the United States, (and this Indian territory is 
within such limits,) were subject to tbeir autbority, and Congress may by law punish 
offences committed there, (if not within the limits of one of tliu staKjs,) whether the 
offender be a white Tnan or an Indian ; and that though a wliitc man of mature age 
bo adopted in an 'Indian tribe, he is not an Indian within the proviso of the Act of 
Congress, and is liable to indictment and trial for crimes committed in such territory, 
as being within the jurisdiction of the Federal Courts. 

Who can assure the Indians,” says Be Tocqueville, (De la Democratic cn Amdr- 
iquo, t. ii. 298, 299,) that they will be permitted to repose in peace in their new 
asylum 'i The United States engage to protect them, hut the territory which they 
occupied in Georgia was guaranteed to them by the most solemn faith. In a few 
years, the same white poptilation which pressed upon them in their ancestral territory, 
wiltfollow them to the solitudes of Arkansas-, and as the limits of the earth will at 
last fail them, their only relief will be death." Tlic last remnant of the Indian tribes 
east of the Mississippi and north of the Ohio, were the Wyandotts, “ the last of the 
Braves of tl^e Ohio fribes,” and a remnant of the Mi.ami tribe in Indiana, with the 
exception of the remains of the Senecas, of the Six Nations. They have been sent, 
** in hopeless banishment," to the far West. Burnet [in tlie Notesam the Early Set- 
tlement of the Northwestern Tcrritoiy, by Jacob Burnet, New York, 1847, c. 21 j 
considers that* the commencement, progres-s, and dose of the degeneracy and ruin of 
the Nortliwestem Indians began at the treaty of Greenville, in 1793, which opened 
a friendly intercourse and corruptjpg influence with the whites, and which in less than 
VOL. HI. 45 
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fifty years terminated in the extinction of a race of men once numerous, powerful, 
bravo, and un contaminated with the corruptions of civilization, . and who were the 
original and undisputed sovereigns of the entire country, from Pennsylvania to the 
Mississippi, “ and a more delightful, fertile valley ^annot bo found on the earth/’ 
Judge Piirnet cites the cases of the Chcrokees and the Wyandotts, to prove that the 
Indians were capable of the arts of civilized life, and that necessity would have made 
them industrious and prosperous agriculturists, “if the covetous eye of the white man 
haj not fixed on their incipient improvenaents.” 
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LECTURE LIL 

OP INCORPOREAL HEREDITAMENTS. 

Thinos real consist of lands, tenennents, and hereditaments. 
The last word is almost as comprehensive as property, for it 
means anything capable of being inherited^ be it corporeal, in- 
corporeal, teal, personal, or mixed, {a) The term real estate 
means an estate in fee or for life in land, and does hot compre- 
hend terms for years, or any interest short of a freehold, (b) A. 
tenement comprises every thing which may be holden, so as to 
create a tenancy, in the feudal sense of the word, and no doubt 
it includes things incorporate, though they do not lie in ten- 
ure. [c) ^ Corporeal hereditaments are confined to lamly which, 
according to Lord* Coke, (d) includes not only the ground or 
soil, but 6very thing whith is attached to the earth, whether by 
the course of nature, as trees, herbage, and water, or by the 
hand of man, as houses, and other buildings ; and which has 
an indefinite extent, upwards as well as downwards, so as 
to include every thing terrestrial, under or over it. (e) Incor- 


(a) Co. Litt. 6, a. % 

{b) Co. Litt. 19, 20; ami see snpra^ vol. ii. 342; Merry v. Iliillet, 2 Cowen^s Rep, 
497. 

(c) Preston on Estates, vol. i. 8, Co. Litt. 19,' b, 20, a. Doe v. Dyball, 1 Moore 
& Payne, 3.30. 

(d) Co. Litt. 4, a. 

(e) 2 Blacks. Com. 18. There are exceptions to the g(?ncral rule, that land includes 
every thing: above and helo>^ the surface. Thus, a man may have an inheritance in 
an upper chamber, though the lo^cr buildings and the soil be in another, and it will 
pass by livery. Co. Litt. 48, b. Ejectment will lie for a house, without any land ; 
and n house erected by A. onjthe land of B., with permission, or iSfider contract, be- 
longs to A. us personal property. 5)oty v. Gorham, 5 Pick. Rep. 487. Marcey r. 

‘ 1 The pipes of a water company, laid under streefs, held not ratable as ^Utnemmisor 
hereditaments,^* Regina v. East London W. Co.^ 9 Eng. L. & 271. 
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402 poreal * tenements and hereditaments comprise certain 
inheritable rights, which arc not, strictly speakipg, of 
a corporeal nature, .or land,* although are, by their own 
nature, or by use, annexed to corporeal inheritances, and are 
rights issuing out of them, or concern them.^ They pasis by 
dee*d without livery, because they are not tangible rights, (a) 
These distinctions were well known to the civil law, and are 
clearly defined in Justinian’s Institutes. They have their foun- , 
dation in the nature things, and very material legal con- 
sequences flow from tfiern* in practical jurisprudence. B£S 
corporales sunt qum sua natnra tangi possunt^ veluti fundus ; in- 
corporates sunt qum tangi non possunt et in jure consistunt, siewt 
usus frucius^ usus et obligationes. (h) A freehold right in a pew 
in a church, may be classed among incorporeal ri^ts, for in 
England the right only extends to the use of the pew for the 
^)urpose of sitting therein during divine service, [c) The 


Darlinjr, S 283. It is usual, in such a city as Lhndon, for (iiflTcrent i)ersons to 
have several tVccliohls in the same spoti U'hc cellar may hclon^^ to one person, and 
the upj)er rooins to uiiotlicr. Doc v. Burt, 1 Term llcp. 71)1. Ti^) lease of a cellar, 
or other room in a house, gives no intcrc.st in the hind ; amlcT the house he dcstroycMl, 
the kissec’s interest is gone.” Whiton r. Cornish, r)*IIammoh(rs Ohio Re]). 478. A 
grant of water does not pass the .soil beneath, but it passeth a right of tishing. Co. 
Litt. 4, 1). 

{a) Bracton, lib. ii. c. 18. Co. Lilt. 20, a, 49, a. 

{h) Just. lu.st. 2, 2. A corporufc right or privilege to select and acquire land for a 
corporate purpose, is dechirc«l to he an incorporeal hcrcditamerit, existing imlependcnt 
of, and prior to, any act of location or survey. Canal Company v. Railroad Com- 
pany, 4 Gill & JohnsOn, 1. • 

(r) 2 Addains’s Eccl. K. 419. The qualified interest of a party in a pew in a 
church, is an interest in real estate, and colfirics within the slatate of frauds, and a 
pand contract for a pew beyond a year is void. First Baptist Church of Ithaca 
V. Bigelow, 16 Wendcdl, 28. In Maine, Massachusetts, and Connecticut, pews in a 
church arc deidarcd to be real estate. In Now Hampshire and. in the city of Boston, 
they arc bold to be personal estate.^ The Revised Statutes of Massachusetts made 


1 In Boreel v. 1'lie City of New York, 2 Sundf. Law R. 5^2, it was held that bored ita- 
ments are not liable to taxation mnlcrthe law, 1 R. S^Now York, 3^7, are not comprised 
in the words “ lanck^ rml estnte^" &c. 

2 As jto the right?, of pew-owners, see .Mussey v. Bulfinch-street Socict}”, 1 Ciish. (Mass. 
R.) 148; VVliealon v, GnteHf 18 N. Y. (4 Srnilli,) SiJif, * 

® Stockwell r. Hunter, 11 Met. R. 448. Kerr v- Mcrch. Kxc. Co. 8 Kdw. Ch. R. 316. 

? But now, in Massaelmsetts, pews are personal property throughout the state. Laws of 
Mass. 1865, ch. 1^2. In Vermont, they arc real estate. Acts of Vt. 1863, ’No. 29. , See 
Church V. Wells, 24 Penn. 2^. 
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owner of the pew cannot dig a vault under it, or erect any 
thing over it, without the consent of the owners or trustees of 
the church, {a) * It is alright subject to that of the trustees or 
owners of the church, who have the right to take down, rebuild, 
or re^nove the church, for the purpose of more convenient wor- 
ship, without making any compensation to the pi'Av-holders^for 
the temporary interruption ; though it has been held, in Massa- 
chusetts, that if the church should be taken down unnecessarily, 
and as a^matter of expediency and not of necessity, the pew- 
holder would be entitled to be indernfiified for the los^of his 


that exception in favor of Boston, as had been previously done by the statute of 1798. 
In Vermont, a pew-owner has a rif^Iit to -the occupation of it when the church is used 
for public worship, hut is not entitled to compensation if the hotisc be pulled down ns 
too old. and unfit for public worship, though it would be otherwise if taken down for 
the sake of taste or convenience. ^ Kellogg v. J^ickinson, 18 Vt. U. 200. In Penn- 
sylvania, a cemetery annexed to a church, and used for burial of the dead, enimot be 
the subject of a mechanic’s lien, and sold for debt. Beam v. Methodist (church, The 
Law Keporter for September, 1840. .In England, the parson is seised of tlie freehold 
of his church, and the right of property in a particular pew is a mere casement an- 
nexed to tlic messuage of the pew-holder. Pews are subject to the control of ebureh- 
wnrdens under lli^ ordinary. But in New York, a j)CW-Iiolder is licld not to have an 
interest in the soil. Th^ freehold of tlic church is in the trustees. The right of the 
pcw-bolder is not real estate, amf is no bar to a sale of the church and grounds by the 
trustees. But if the corporation of the church owns the fee of the ground, and the 
trustees have granted a dural)le lease or fee of ground for a vault, it cannot he sold if 
the owner of the vault objects. In the matter of The Brick Presbyterian Chureli, 3 
Edward’s N. Y. Ch. II. ir).*?.- Shaw v. Beveridge, 3 Hill, 2C. 

(a) Ryder, Cli. J., Sayer’s Rep. 177. Daniel v. Wood, 1 Pick. Rep. 102. 3 Ibid. 
.‘346. 


1 111 Bronson v. St. Peter’s Church, (in ttie Sup. Ct. of N. Y., Law lloportor, Dec. *49, 
p. 361,) it^vas decided that the jicw-owiier has no claim that the relative situation of the 
internal portions of the church shell not be altered. 

A contract for convoyaneo of a pew must be in. writing, with vendor’s name subscribed, 
(not printed.) Vielio v. Osgood, 8 Barb. R. 130. Voorliees v. Presb. Church, 8 Barb. 
R. 136. 

2 It was the judgment of the court in this case, that the grant confers a fille to the land, 
and not a mere easement or privilege to inter the dead, lu the matter of widening Beek- 
maii Street, iu whiclf the Corporation of N. Y. took a jiortion of the graveyard belonging 
to the Brick Presbyterian Churcfi, it was liccided, at a special term of the Supremo 
Court, held April 29, 1866, that if a place of burial he taken for i>uhli(^use, the next of kin 
may claim to be indemnified (Hit of ni^iie}’ awarded to the owners of the place of burial 
for their loss and damage by such taking, for the expense of removing and suitably intei^ 
ring the remains. The decision was made upon a very jible and learned report of Mr. 
Samuel B. Ruggles, referee in the case. The report was printed by an order of the Senate 
of New York, and may also be foftnd at the end of 4th Bradford’s (N. Y.) Reports. 

: 45 
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pew. While the house remains, the right to the use of the 
pew is absolute, and the owner may maintain ejectment, case, 
or trespass, according to circurnstances, if he be disturbed in his 
right, fa) ^ ^ 

'The incorporeal hereditaments which subsist by our lavj,, are 
fewVir than those known and recognized by the Eyglish law. 
We have no such rights as advowsons, tithes, dignities, (6) 
and franchises of the chase ; and those titles require 
•*403 * complicated regulations, and have been a fruitful source 

'of discussion. TL^ie most litigious, cases in^ the Exche- 
quer Reports are those relating to tithes ; and it is a great relief 
to the labors of the student, and a greater one to the duties of 
the courts, and infinitely more so to the agricultural interests 
of the country, that the doctrine of tithes is unknown to our 
law. 

The incorporeal rights which 1 shall now consider, are, 1. 
Commons; 2. Ways, easements, and aquatic rights; 3. Offi- 
cers; 4. Franchises; 5. Annuities.; and 6. Rents. 


((/) Gay t’. Baker, 17 Mass. Rep. 43.5. Howard v. First J^irish, &c. 7 Pick. Rop. 
138.- Kiiiil)all V. Second Parish in Rowley, 24 Id. 347. Biij)t.ist Chiircli v. Witlicrcll, 
3 Pai<,a?’s Rep. 302. Fisher v. Glover, 4 Now IJainjisliire Rep. 180. Pric(; v. Metho- 
dist Clinirh, 4 Ohio Rep. 515. Sec Pettman v. Brid^^T, 1 Philli more’s Eccles. Ro]). 
316, us to pew-rights, under the ceclesiusticiil law; Iheney v. St. Peter’s Church, 2 
Edw. V. Ch. Rep. 608; Shaw v. Bevci-ulgc, 3 Hill, 26. 

(b) Tlic law of dignities, though unknown to us, is of groat iinjiortuiice in the Eng- 
lish law, and it frequently brings into view deep investigations in regal and parliaineii- 
tary aniiiiuiiies. As matters for curious inquiry, we may particularly select two great 
})ceragc eases before the House of I.ords, as being replete with antiquarian eniduioii 
and roseareh. The eases 1 allude to are : (1.) The ease of the Earldom of Oxford, ifi 
the time of Charles I., in which tlic title and dignity of that Earldom, under the name 
of the Mohle house of De Vcrc, was traced up through successive descents and gener- 
ations to the time of William the Conqueror. The ease at large, with the opinions of 
the judges, is reported in Sir W. Jones’s Reports, 96. (2.) The case of the Barony 

of L’isle, decided a few years ago, upon the claim of Sir John Shelley Sidney, who 
traced up his claim in a clear course of descent to the Countess of Slirewsbury, in the 
time of Pldwaril IV. The Barony had fallen into abeyance, and slept in thc^tomb of 
the Countess of Warwick ever since the year 1421. But as.no tilhe burs in cases of 
peerage, it was, upon very pluusil»le grounds, attempted to be revived in 1825. I’ho 
case was reported fty Mr. Nicholas. Sec the London Lg-w Magazine for July, 1829, 
art. 3. 


1 Gorton v. Iladsell, 9 Cush. *dOS, 
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L The right of common is a right \vrhich one man has in the 
lands. of another. Tlie object is, to pasture his cattle, or provide 
necessary fuel for his family, or for repairing his implements of 
husbandry, (a) 

This right was intended, in early ages, for the encouragement 
of agriculture, and existed principally between the owner (If a 
manor and his feudal tenants. “ By tiie ancient common law,” 
said Lord Coke, when commenting upon the statute of Mer- 
ton, (b) “ If a lord of a manor enfeoired others of some parcels 
of. arable lajid, the feoffees should hav? common a|)pend?int, in 
the waste ground of the manor, for two causes : (1.) As incitlent 
to the feoffment, for the feoffee could not plough and manure 
his ground without beasts, and they could not be sustained 
without pasture; and, by consequence, the tenant shall have 
common in the wastes of the manor for his beasts of the plough; 
and this was the beginning of common appendant. (2.) The 
other reason was, for maintenance- and advancement of figricul- 
ture, which was much favored in law.” The policy of the old 
.law in favor of common of pasture and of estovers, as being 
conducive to improvement in agriculture, has entirely changed, 
or become obsolete ; and this incorporeal right is now found to 
be an incumbrance rather than an advantage. The rights 
of common *arc little known or used in this country, and *404 
probably do not exist in any of the northern or western 
parts of the United States, which have been sc-ttled since the 
Eevolution. The Ch. J. of Pennsylvania, while, he admitted 
that a right of common was an estate well-known in the law, 
declared that he knew of very few instances of rights of com- 
mon. (c) But the right is still known and- enjoyed, and has 
been frequently a subject of. litigation, in some parts of the 
State of Ne\v York; and it is interesting to perceive the nice 
k distinctions, and the clear and accurate sense of justice, which 
arose and were applied to this head of the law. 


(a) Finch’s Law, h. 2, c. 9^ 

(//) 2 Insr.^SG. 4 Co. 37, a. 

(c) Trustees of the Western University v. Robinson, 12 Serg. & Rawlo, 33. Wc 
meet, howevcM’, with a discussion of the right' of common iii Carr v. Wallace, 7 Watts’s 
Pennsylvania Rep. 394. 
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(1.) Of common of pasture and of estovers. 

Common of paBture was known at common law as com- 
mon of pasture appendant and common ^f pasture appurtenants 
The fiipst, or common appendant,^ is founded on prescription, and 
is regularly annexed to arable land. It authorized the oyner 
or dccupier of arable land to put commonable beasts upon the 
waste grounds of the manor, from the necessity of the case, 
and to encourage agriculture. The tenant was limited to such 
beasts as were levant and couchant on his estate, because such 
cattle bnly were wanting to. plough and manure h}s land. It 
was*deemed an incident to a grant of land, as of common right, 
and to enable the tenant to use his plough land.‘(a) Common 
appurtenant may be annexed to any kind of land, and may be 
created by grant as well as prescription. (6) It allowed the^ 
owner to put in other beasts than such as plough or manure 
the land ; and, not being founded on necessity, like the other 
rights, as to commonable beasts, was not favored in the law. (c) 
(^)rrimon of estovers rnay be equally appendant or ap[)ur- 
tenant. 

The law concerning common appendant received great dis- 
cussion and consideration, in Benhett v. Reeve, in 
* 405 1740. (d) * It was admitted to‘ be the settled law, that 
common of pasture appendant belonged only to arable 
land, and could not be severed from it; and that if the land 
be divided ever so often, every little parcel was entitled to 
common appendant, but only for commonable ,cattle, or such 
as were necessary to plough and manure the tenant’s arable 
land. The Court of C. B., after two arguments, rejected the 
claim of a tenant, who, by tlje process of subdivision, claimed 
only a yard of land to a right of common for sixty-four 
sheep. He was entitled only to a right of common for such 
cattle as were wanted to plough and manure his yard of land, 
and in this way the court brought his cl^iim within reasonable 
.limits. 


(а) 2 Blacks. Com. 33. 

(б) 2 Blacks. Corn. 33. Cowlan v. Slack, 15 East, 108. 
(c) 2 Blacks. Com. 33. 3' Cruise’s Dig. tit. Common. 
(</) Willes’s liep. 227. 
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Common of pasture, whether appendant or appurtenant, 
migh^ be apportioned upon the alienation of the land to which 
the common belonged, because it was founded in necessity and 
common right. “ Go(i forbid,” said Lord Coke, (a) “that the 
law ^hould not be so, for otherwise many commons in England 
would be avoided and lost.” Thus, in WiWt^ case, (b) he be^ng 
seised of forty acres of land, to which a right of common pas- 
t^ure on two hundred adjoining acres for commonable cattle was 
4p.purtenant, sold five acres. It was held, that the alienee had 
a right of cgmruon appurte*nant to*thc*five acres, and tlikt tjie 
alienation of part of the land did not destroy the right^ of 
common either of the alienor or alienee, but each retained a 
right of common proportioned to their estates. The warm 
language of Coke shows the deep conviction of that age, that 
these rights of common were indispensable to the tillage of the 
English tenantry. But the change of manners and property, 
and of the condition of society in this country, is so great, that 
the whole of this law of commonage is descending fast into 
oblivion, together with the memory of all the talent and learn- 
ing which were bestowed upon it by the ancient lawyers. 

* There have beftri several cases on this subject of the *406 
right of common of pas*tnre, and of estovers, discussed 
in the Supreme Court of New York, and the principles to be 
deduced from the ancient decisions were fully and accurately 
considered. * 

The first case I allude to w^ that of Watts v. Coffin, (c) 
which was upon a lease executed before the Revolutionary war, 
in which, by express covenant, the grantor had conveyed to the 
lessee in fee common of pasture, and reasonable estovers, out 
of the woods of the manor of Reiisselaerwick, at Claverack. 
The grantor had cultivated, or, in ancient language, approved the 
•manor lands, by leasing, so as to leave nq common of estovers 
or of pasture, and in that way had actually destroyed the exer- 
cise of the right under the covenant. The only question was, 
as to the remedy ; and it was held, that the tenant could not 
set off that claim undgr the covenant, against the tent due upon 
the perpei^ual lease, but must resort to his covenant if any 


(a) 4 Co. 38. 


{hys Co. 78, b. 


(c) 1 1 Julms. Rep. 495. 
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remedy existed. It was, however, left undecided, whether any 
right of common existed after the waste and unappropfciated 
parts of Claverack had* disappeared b^v the settlement and 
improvement of the country* In England, before the statute 
of Merten, 20 Henry III., it was supposed that the lord oould 
not^^improve any part of his waste grounds, however extensive 
they might be, provided another person had a grant of common 
offcpasture therein, because the common issued out of the whole 
waste, and every part of it. But that statute, and the statute 
of , Westminster II, 13 ]£dward L, allowed him to. do it, if he 
left sufficiei^t common of pasture for the tenants ; and this was 
all that any tenant could, in common justice, have required, 
before the provision of the statute. It is now well settled in 
the English law, that the owner of lands, in which another has 
a right of common, may improve and inclose part of 
*407 the common, * leaving a suificiency of bemmon for the 
tenant. In those cases in which a right of common of 
pasture exists here, the right of the owner of the soil to improve 
would seem necessarily to be subject to the same limitation, 
and to be exercised consistently with the preservation of a right 
of common. *' 

The next case in which this right of common was discussed, 
was that of Livingston v. Ten Broeck,{a) In that case an 
ancient deed had conveyed a large tract of land in the manor 
of Livingston, with a right of common pasture and of estovers; 
and the court, in the decisiontof that case, recognized several 
principles of ancient law applicable to this right of common. 

Thus, if a person seised of part of the land subject to com- 
mon, should purchase part of the adjoining land entitled to 
common, here would be an unity of title in one and thei sanie 
person to part of the land entitled to a privilege of common, 
and to part of the land charged with that privilege, or out of 
which the common was to be taken. This unity of title extin- 
guished his right of common, and upon this principle, that if 
it was to continue in his hands, his interest would induce him 
to take copiniSn for the land be purchased out of that part of 
the manor which he did not own, in order to relieve* his own 


(a) 16 Johns. Hep. 14. 
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land of the burden, and cast it upon \iis neighbor. This temp- 
tation to abuse and fraud, the cautious policy of the old law - 
would not permit. SJo, also, if a man, having common in a 
large field owned by several persons, purchased an acre from 
one«of them, his right of common was extinguished upon the 
same principle. , This was the rule declared in Rotherham v. 
Green; (ay and the right of common became extinct equally 
in either case, by aliening or releasing part of the land entitled 
to common, and by purchasing part of the land chargecj 
with it. If it were otherwise, *th6 tenant of the residue t 408 
might be charged with tiie burden of the wrhole com- 
mon. The rule is, that this right of common shall not be so 
‘changed or modified by the act of the parties, as to increase, 
or even to create the temptation to increase, the charge upon 
the larfd out of which common is to be taken. An extinguish* 
ment of the right as to a portion of the land charged, is an 
extinguishment of the whole ; and this principle of ancient 
policy was illustrated in the case to which I have referred. 

In Leyman v. Abcel^ (b) another branch of the same subject 
was brought under the consideration of the Supreme Court. 

It was held, tliat incorporeal hereditaments descend by in- 
heritance as real estate, and in that case a right of common 
of estovers, which had descended to children, was held to be 
incapable of division between them ; and this upon an old and 
just principle of law, to prevent the land from being doubly or 
trebly charged. In accordance with the case of the Earl of 


{a) Cro. Eliz. r)93. 

> (6) 16 ilol^ns. Rep. 30. So also in Van Rensselaer v. Radcliff, 10 Wendeirs Rep. 
639, it was adjudged, according to the doctrine of Lord Coke, in Co. Litt. 164, b, 
that common of plovers could not be apportioned. It is an entirety, and cannot be di- 
vided, for that might work oppression and injustice, by surcharging the land. If, 
therefore, a farm entitled to estovers be divided by the act of the party among several 
tenants, neither of them can take estovers, end the right is extinguished.^ 


1 See Hall v. Lawrence, 2 R.»l. 218; fell v, Ohio & Pa. R. R. Co. 26 Penn. 161. 

2 It is said^hat the persons to whom the common of estovers belongs,' may convey it 
to one, and thereby avoid on extinguishment. Livingston o. Ketcham, 1 Barb. S. C. Kep- 
692. 
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Huntington v. Lord Mountjoy^ (a) it was held, that a common 
in gross and uncertain, as the right to cut wood and dig turf, 
might be assigned, but it could not be aliened in such a way' as 
to give the entire right to several persons, to be enjoyed by 
them separately. Lord Coke said, (h) that if such a right of 
common descended to coparceners, as it was. not portable, the 
eldest should have the right, and the rest should have contribu- 
tion, or an allowance of the value in some other part of the. 
inheritance. But if the ancestor left no inheritance from which 
to nyake compensation or re^tornpense to the younger coparce- 
ners, one* parcener was to have it for a time, and the other for 
the like time, so that no prejudice should accrue to the owner 
of the soil. This mode of enjoyment, alternately, or in 
*409 succession, was carried, in the * ancient laV, to a ludi- 
crous extent. Thus, says Coke, according to the rules 
to be found in Bracton, Britton, and Fleta, in the case of a 
common of piscary descending to two or more parceners, the 
one may have one fish, and the other the second ; the one may 
have the first draught, and the other the second, If it be of a 
mill, the one was to have the mill for a* time, and* the other for 
the -like time, or the one the first toll dish,*and the other the 
second. 

In the case in New York last referred to, it held, that, 
this law was changed under the operation of our statute of 
descents, and that if such a right of common descended to 
several heirs as tenants in common, or parceners, it could not 
be divided, but there must b^ a joint enjoyment. They may 
jointly alien, but one tenant cannot convey alone, nor can the 
eldest heir take the whole of this invisible right of common 
of estovers, and make recompense. It is a joint right, to be 
enjoyed jointly by the heirs, or their assignees ; and upon the 
principle that the land charged with the right is not to have an 
increase of burden by the multiplication of claimants. 

This right of common may be coAtrplled by custom. It may 
be held subservient to a distinct right in the lord of the manor, 

(a) Godbolt, 17. Co. Litt. 164, b, S. C. 

(b) Co. Litt. 165, a. 
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founded on immemorial usage, to dig in the soil, without leav- 
ing sufficient herbage for the commoners, (a) ^ 

(2.) Of common of piscary. 

TIjis is said to be a liberty, or right of fishery in the water 
covering the soil of another person, or in a river runifing 
through another man^s land. (6) A common of fishery is not 
an exclusive right, but one enjoyed in common with certain 
other persons ; and Lord Holt said it was to be resembled to 
the case of.othcr common, (c) T4ie t)ooks speak like-* 
wise of a *ffee fishery ^ as being a franchise in the hands ^410 
of a subject existing by grant or prescription, distinct 
from an ownership in the soil. It is an exclusive right, and 
applies to a public navigable river, without any right in the 
soil, (d) There is also a several fishery^ which is a private 
exclusive right of fishery in a navigable river or arm of the 
sea, accompanied with the ownership of the soil. It is a grant 
along with the soil, though the soil may be granted without 
this several fishery ; and it has likewise been strongly asserted 
and maintainiid, that a several fishery may exist witl^out the 
ownership of the ^il. (e) 


(a) Bateson v. Green, 5 Term Rep, 411. 

(/)) 2 Blacks. Com. 34, 39. Cruise's Dij^est, tit. Common, sec. 35. 

\c) 2 Salk. 637. 

(d) This exclusive right of free fishery in a public river was so unreasonable as to 
be prohibited in future by Mugna Charta, c. 16. 

(ft) Com. dig. tit. Prerogative, D. 50, Co. Litt. 4 b, 122 a. Halo, de Jure Maris, 
c. 5. The case of The Royal P'ishcry of the Banne, Davies’s Rep. 149. Smith w. 
Kemp, 2 Salk. 637. Carter v. Murcot, 4 Burr. Rep. 2162. Seymour v. Lord Cour- 
tenay, 5 Ibid. 2814. Mr. Angell, in his valuable Treatise on the Common Law in 
Relation to Watercourses, 6~10, has collected the authorities on the question whether 
a several fishery may exist without the property in the soil. The reason of the thing, 
and the weight of authority, are in favor of the affirmative of the question \ and he 
justly concludes that property in watercourses may be subjected to cVery kind of re- 
striction by positive agreement. In Duke of Somerset v. Fogwell, 5 Bam. & Cress. 

I A commoner may pull down a building wrongfully erected on th^ common, disturb- 
ing his rights, if he does no uifbecessaig^ damage. Davies v, Williams, 6 Eng. L. & Eq. 
269. 

3 The right to catch and - carry away fish is not an easement but a profit a prendre^ 
which proof of custom merely will not sustain. Bland v, Lipscombe, 30 Eng. L. & Eq. 
189, note. 

VOL. III. 
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But these distinctions between common of piscary, -free 
fishery, and several fishery, seem to be quite unsettled in the 
books ; (a) and the authorities referred to by Mr, Hargrave, (b) 
throw embarrassment in the way of the^ attempt to mark with 
precision the line of discrimination between the several 
*411 * rights of fishery. In a modern case, (e;) the judges 
took a distinction between a common fishery, (commune 
piscariumj) which may mean for all mankind, as in the sea, and^ 
a common of fishery, (communiam piscaria^,) which is a right, in 
common with certain otfier persons, in a particqlar stream ; and 
the \ext-writers were deemed to have spoken inaccurately when 
they confounded the distinction. The more easy and intelligi- 
ble arrangement of the subject would seem to be, to divide the 
right of fishing into a right common to all, and a right vested 
exclusively in one or a few individuals. 

. It was a settled principle of the common law, that the 
owners of lands on the banks of fresh-water rivers, above the 
ebbing and flowing of the tide, had the exclusive right of fish- 
ing, as well as the right of property opposite to their respective 
lands, ad filum medium aquce; and where the lands pn each side of 
the river belonged to the same person, he had‘the same exclusive 
right of fishery in the whole river, so far as his lands extended 
along the same.^ The right exists in rivers of that description, 
though they may be of the first magnitude, and navigable for rafts 
and boats, but they are subjected to t\\G jus publicum^ as a com- 
mon highway or easement, for many navigable purposes. The 


875, it was declared, that in oi*dinary cases the owner of a several fishery was to bo 
prcsnincd to be owner of the soil. He is, however, only prima facie owner of the soil, 
rarihcrichc u. Mason, 2 Chitty’s Rep. 658. 

{a) See the discussions at the bar in Frcary v. Cooke, 14 Mass. Rep. 488. Sir 
William lilackstone says, that a free fishery is an exclusive right. Com. vol. ii. 39, 
40. Rut in Seymour v. Lord Courtenay, 5 Burr. Rep. 2814, Lord Mansfield declared 
that it was essential to a free fishery that more than one person should have a co- 
extensive right in the same subject. So, in Melvin v. Whitings? Pickering, 79, it 
was held, that a free fishery was not an exclusive fiShery. 

(6) Harg. Co. T^jtt. lib. 2, No. 181. 

(c) Benett v. Costar, 8 Taunton, 183. 


1 See, in The State®. Gilmanton, 14 N. H. B. 467, a legal definition of a river, as distin- 
guished from a lake. 
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common law, while it acknowledged Und protected the right of 
the owners of the adjacent lands to the soil arid water of the 
river, rendered that right subordinate to the public convenience; 
and all erections and impediments made by the owners, to the 
obstruction of the free use of the river as a highway for boats 
and rafts, are deemed nuisances. This right of fishery in risers 
not navigable, is also subject to the qualification of not being 
.so used as to injure the private rights of others ; and it does 
not extend to impede the passage of fish up the river by 
means of dams* or other obstructions.* The impedirneAt was 
at common law a nuisance, and in Massachusetts it 
subjects *the party creating it to a penalty given by *412 
statute, (a) Under these reasonable qualifications, the 
right of private property in rivers was recognized at common 
law in the earliest ages, and it has been uniformly admitted 
down to this day. (&) The law was laid down very clearly and 
emphatically ip the*case of the river Banne, in Ireland, (c) which 
is regarded as a leading case ^ and a sound authority; and the 
doctrine of that case was, that a subject might have a several 
freehold interest in a navigable river or tide-water, by special 
grant from the crflwn, but not otherwise; and that without 
such grant, or prescription, which is evidence of a grant, the 
right of fishing was common. On the other hand it was held, 
that in fivers not navigable, (and in the common-law sense 
of the term, those only were deemed navigable in which the 
tide ebbed and flowed,) the owners of the soil on each side had 
the interest and the right of fishery ; and it was an exclusive 
right, and extended to the centre of the stream opposite their 
respective lands. This case was followed by that of Carter v. 


(а) Weld w. Hornby, 7 East, 195. Commonwealth v. Chapin, 5 Pickering, 199. 
The regulation of fisheries within the jurisdiction of the several states is matter of 
statute provision ; lyid the laws of Connecticut, in particular, have been many and 
very specific on the subject. Statutes of Connecticut, 1838, pp, 269-285. But manu- 
facturing machinery, and steamboats, and the insatiable cupidity and skill of fisher- 
men, have prodigiously diminished \1^ resort of the most valuable fish into the rivers 
of the northern states. 

(б) Hale, de Jure Maris, c. 1, cites a record in the K. B., as early as 18 and 19 
Edward I., in which this rule was asserted. 

(c) Davies’s Rep. 149. 
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Mwcoty (a) in which the -K. B. recognijsed that doctrine in its 
fullest extent ; and Sir Matthew Hale, in his treatise De Jure 
Maris, (b) has not only laid down the same propositions, but he 
has discussed the subject with great and accurate learning, and 
it has become a text-book of the highest authority. 

This private right of fishery is confined to fresh-water rivers, 
unless a special grant or prescription be shown ; and the right 
of fishing in the sea, and in the bays and arms of the sea,^ 
and in navigable or tide-waters, under the free and 
*413 ••masculine genifis of the English commoji law, is. a 
* right public and common to every person; and if any 
individual will appropriate an exclusive privilege in navigable 
waters and arms of the sea, he must show it strictly by grant or 
prescription, (c) The^ common right of fishing in navigable 
waters is founded on such plain principles of natural law, that 
it is considered by many jurists as part of the law of nations. 
The civil law declared, that the right of fishing in rivers, as well 
as in the sea" and ports, was common; and in some respects it 
went beyond the common law, for it held, that all rivers where 
the flow of water was perennial, belonged wholl)t to the public, 
and carried with it the right of fishery, as weil as the public use 
of the banks, (d) Bracton adopted the* doctrine of the civil law, 
and held, {e) that the right of fishing in rivers, and the use of 
the banks, was common jure gentium. But it is everywhere 
agreed, that this common right is liable to be modified and con- 
trolled by the municipal law of the land, and no person has, a 
right to pass over the lands of others in order to get to the 
water. In Blundell v. CatteraUy(f) which called “forth a very 
elaborate and learned discussion, the doctrine of the civil law, 
as stated by Bracton, was disclaimed, and it was held, that the 


(a) 4 Burr. Hep. 2162. 

(h) Law Tracts, art. 1. 

(c) Hale, De Jure Maris, c. 4. Sir Matthew Halo, in Lord^Fitzwalter’e case, 1 
Mod. Rep. 105. Warren t*. Matthews, I Salk. Re^. 357. 6 Mod. Rep. 73. Ward 
V. Creswell, Willes^'s Rep. 265. The Mayor, &c. of Oxford v, Richardson, 4 Term 
Rep. 437. Carter v. Murcot, 4 Barr. Rep. 2162. * Parker o. The Cutler M. Co. 20 
Maine R. 353. 

(d) Inst. ’2, 1, 2. Dig. 43, tit. 12, IS, 14, 15. 

(e) B. 1, c. 12, sec. 6. 

(/) 5 Barn. & Aid. 268. 
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public had no common-law right of crossing the beach, or sea- 
shore,, for the purpose of bathing in the sea, as against the lord 
of a manor who was oi^ner of the soil of the shore, and had the 
exclusive right of fishing therein. So, also, in France, before 
the revolution, the right of fishing in navigable and not navi- 
gable rivers, was not common to all the subjects, but be- 
longed *to the king, and such individuals as under him *414 
•possessed jurisdictional rights, (a) The Napoleon code 
was formed upon the ruins of seigneurjal and feudal rights, and 
it is declared, that rivers, and navigable or floatable streams, 
shores, and land. between high and low-water mark, were con- 
sidered as dependencies of tfip public doinafn, and that the right 
of fishing was under the regulation of particular laws. (/>) It is 
^ow understood, that the owners of the lands on rivers not navi- 
gable or floatable, {Jlottables^) have the exclusive right of fishing 
therein, as well as the exclusive ownership of the soil composing 
the bed of the river. Though some communes attempted to 
appropriate that right to themselves, the claim was put down 
by decrees, and on the principle that the abolition of feudal 
rights, of whidh the right of fishing was one, was for the benefit, 
not of the communes, buj: of the feudal vassals, who had become 
free in their persons and property, and that there no longer ex- 
isted any seigneurial rights, (c) 

The English doctrine as to navigable rivers, and the com- 
mon right as to the use thereof, and as to the right of fishing as 
well as to the right to the soil, in rivers not navigable, in the 
common law sense of the term, have been declared to be the 
law in several of the United States, (d) The legislature of 

(a) Inst. Droit Franyais, par Argon, tom. i. 214. Pothier, Traite du Droit dc Pro- 
priety, No. 52. 

(h) Code Napoleon, Nos. 538, 715. 

(c) Toullior's Droit Civil Fran^ais, tom. iii. Nos. 144, 145, 146. Questions de 
Droit, par Merlin, tom. iv. tit. P6che. The latter author has collected the ancient 
anthoritios in support of the seigneurial exclusive right of fishery iu all streams not 
navigable, and the several decrees of the revolutionary governments abolishing those 
feudal and odious rights. 

(d) The People w. Platt, f? Jolinsi Rep. 195. Hooker v. Cummings, 20 Ibid. 90. 
Ex parte Jehnings, 6 Cowen’s Rep. 518. Berry v. Carle, 3 Greenleafs Rep. 269. 
Scott V. Wilson, 3 N. H. Rep. 321. Commonwealth v, Charlestown, 1 Pick. Rep. 180. 
Adams V. Pease, 2 Conn. Rep. 4^1. Arnold v. Mundy, I Halsted’s Rep. 1. Dane’s 
Abr. vol. ii. 692, sec. 13. Browne v, Kennedy, 5 Harr. & Johns. 195. 

46 
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*415 * New York, when they reenacted, in 1787, all the British 
statutes that were deemed applicable to our situation, 
considered a common , of fishery as an pxisting right, for they 
provided the writ of novel disseisin for the disturbance of it. (o) 
So| a franchise of a several fishery at a particular place* in a 
public river, has been admitted to exist, and an instance of such 
a grant was mentioned in the case of Stonghton v. Baker* (b) 
The statute law of the colony of Massachusetts made some* 
aiteralions in the commcjn law. Bach town might appropriate 
the fright of free fishing in* navigable rivers, within the town, 
and the right of free hshing was confined to householders. 
The legislature likewise assumed the regulation of the passage 
and protection of fish in streams not navigable, in the technical 
sense ; and it is now considered that fisheries are, as at commoiP 
law, the exclusive right of the owners of the banks of rivers not 
navigable, unless otherwise appropriated by statute, and the 
right, unless secured by a particular grant or prescription, is 
held subject to legislative control, (c) ^ The New York Revised 
Statutes (^) have also deemed the regulation of fisheries, in 
waters navigable or not navigable, a matter of public concern ; 
and tliey have regulated the time and^rnode* of fishing in the 
waters of the State, and particularly in respect to certain kinds 
of fish, and in the waters of the upper Hudson. The Courts of 
Common Pleas in each county have likewise the authority, 
under certain checks and restrictions, to regulate the fish- 
416 ing in any of the * streams, ponds, or lakes in their re- 
spective counties, and to prevent the destruction of the 


(а) Laws of New York, 10th sess. c. 50, sec. 7. 

(б) 4 Mass. Rep. 5S7. 

(c) Nickerson v, Brackett, 10 Mass. Rep. 212, 216. Waters v, Lilley, 4 Pick. Rep. 
145. Ingraham v, Wilkinson, Ibid. 268. Vinton v. Welsh, 9 Ibid. 87. Cottrill n. 
Myrick, 3 Fairfield, 222, 229. Lunt v. Hunter, 16 Maine R. 1. Dane’s Abr. vol. ii. 
688-712, or c. 68. In that chapter Mr. Dane has diligently collected the English 
and American authorities applicable to the subject. » 

{d) Vol. i. [687, 688.] 


1 The^ Mass. Colonial Ordinance of 1641, though transferring the fee of the shore be- 
tween high and low water-mark to the riparian proprietors, does not take away the right 
of the public to go there and fish so long as it is left«)pen and unoccupied. Weston e* 
Sampson, 8 Cush 847. Moulton Llbbey, 37 Me. 472. Locke u. Motley, 2 Gray, 266. 
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fish therein. In Jacobson v. Fowntain^ and afterwards^ in OoM 
V. James, {a) it was considered that a person might, by grant or 
prescription, have an exclusive right to fishery, even in an arm 
of the sea, or in a navigable river, where the tide ebbed and 
flowed ; and in New Jersey, the right of several fishery has been 
attempted to be carried beyond the rule of the* common law. 
The doctrine asserted was, that, in that state, the whole of the 
soil under its navigable and tide waters, is individual and not 
public property, and that it passed in |ee-simple from the origi- 
nal proprietors ‘under the royal patents to the present occijpiers 
and grantees. The title was originally in the king, by right of 
fliscovery, according to the public law of Europe; and, it is 
said, he was competent to convey, and did convey the soil in 
New Jersey, as well under navigable waters as elsewhere, to the 
Duke of York, and by him it was conveyed to Sir George Car- 
teret and the representatives of Lord Berkeley, and from them 
the title passed, and has been regularly transmitted to the pres- 
ent owners of lands on the navigable waters of the state. 
Upon that broad foundation it was maintained, that the pro- 
prietors of lalid on rivers and waters, navigable as well as not 
navigable, had immemqrially claimed and exercised the right to 
the soil, and to a several fishery in all waters within the state 
in front of their lands and shores, subject, nevertheless, to the 
jus publicum, or use of the same, as a public highway for all 
navigable purposes, and also subject to the regulation of the 
legislature for the passage and protection of fish, (b) But what- 
ever force might have been due 'to such an opinion, if the ques- 
tion was res Integra, the law is now declared, after a very pro- 
found and exhausting forensic discussion, to be, that there 
is no several fishery in the * navigable waters of New *417 
Jersey, but the same is common to all the people of the 
state, (c) ^ 


(а) 2 Johns. Bep. 170. 6 Cc^en’s Bop. 369. Bogers v. Jones, 1 Wendell, 237, 
S. P. 

(б) Griffith’s Begister, tit.«New Jersey, art. Fisheries. 

(c) Amoy u. Mundy, 1 Halsted’s^Bep. 1. Martin u. Waddell, 16 Peters’s B. 367, 
8. P. In this lust case it was adjudged, that the property in the oyster fisheries, in 


1 Den tf. Jersey Go. 15 Uow. S. 426. 
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^Though the right of fishery in a navigable river be a common 
rights the adjoining proprietors have the exclusive right to draw . 
the seine and take fish on their own landa: and if an island or 
a rock, in tide waters, be private property, no person but the 
ownpr has the right to use it for the purpose of fishing, (a)* It 
has been further decided, that though the sea-shore, betweea 
high and low-water mark, be held by grant as private property, 
the common right still exists to go there and fish, and even to 
dig and .take shell-fish; aii^d if the owner of the soil claims an 
exclu#)ive right, he must show a prescription for it controlling 
the general right at common law. (6) • 

In Pennsylvania, the English doctrine that no rivers are 
deemed navigable, so as to give the common right of fishing, 
except those where the tide ebbs and flows, has been held not 
to be applicable to the great rivers in that state ; and the own- 
ers of land on the banks of such rivers as the Susquehannah 


the public rivers and bays in East New Jersey, was vested in the state by the Kevolu* 
tion in 1776, as succeeding in that respect to the prerogatives an^ regalities which 
belonged to the crown, and was afterwards vested in the gri^ntees under the Act of 
New Jersey, in 1824. The legislature of New Jersey, by Aet of 1826, have declared 
it to bo unlawful for any persons, not resident citizens of the state, to use any net or 
seine, for the purpose of taking fish, in any of the rivers or waters within the jurisdic- 
tion of the state. Elmer’s Dig. 205. But Pennsylvania and New Jersey have, by 
mutual arrangement, concurrent jurisdiction over the waters of the river Delaware, to 
a certain extent, and ^the exercise of*tho right of fishery is exercised in conformity to 
such arrangements. See Act of New Jersey, of 26th November, 1808. Elmer’s Dig. 
199. In Maryland it is also declared, that the king, before the Revolution, had the 
right to grant lands covered by navigable waters, subject to the right of the public to 
fish and navigate them ; and that this right, subject to the restriction, passed to the 
proprietors of Maryland by the royal grant, and that the right was then vested in the 
state.^ Browne Kennedy, 5 Harr. & Johns. 195. In Mr. Angell’s Treatise on the 
Right of Property in Tide Waters, c. 7, he has shown that a right of several fishery 
in navigable waters in front of their lands, may and does exist in individuals, by 
usage, in several of the states. ^ 

(а) Lay v. King, 6 Day’s Rep. 72. The Commonwealth v. Shaw, 14 Seig. & 
Rawle, 9. 

(б) Bagott V, Orr, 2 Bos. & Pall. 472. Peck v. LDckwood, 5 Day’s Rep. 22. But 
the case of Bagott v, Orr, may be considered as shaken by that of Blnndell v, Cat- 
terall, 6 Barn. & Alcl. 268 ; and the doctrine in Peck u. iLockwood, seems to be very 
qaestionable.^ 


1 Chapman v, Hoskins, 2 Md. . 0h. 486. 
> See Moulton v. Libbey, 87 Me. 472. 
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and Delawara, for instance, so . far up as they have a capacity 
for public use as commercial highways, have no exclusive 
right •of fishing^ in the rivers opposite their respective *418 
lands. The righfto fisheries in such rivers is declared to 
be vested in the state, and open to all the world ; (a) and a sim* 
ilar exception to the rule of ^the common law has been suggested 
to exist in North and South Carolina. (6) 

The conclusion on this subject is, that a right of fishery in 
navigable or tide-waters, below high-water mark, is a common 
right; and^if o/ie or more individualsi^set up an exclusive right 
to a free or several fishery, it must be dearly shown by prescrip- 
tion or positive grant, (c) ^ In rivers and streams not navigable 
as tide-waters, the owners of the soil over which they flow have, 
at common law, (and which common law has been generally 
recognized in the United States,) the exclusive ifight of fishing 
each on his own side, unless some other person can show a grant 
or prescription for a common of piscary, in derogation of the 
right naturally attached to the ownership of the soil ; and such 
right is held subject . to the public use of the water as a high* 
way, and to tjie free passage of fish, and in subordination to the 
regulations to be* prescribed by the legislature for the general 
good. • 


(а) G^on V, Blazer, 2 Binney’s Rep. 475. Shrunk v. The President, &c. of the 

Schuylkill Navigation Company, 14 Serg. & Rawle, 71. ' 

(б) Cates V. Wadlingtoti, I M’Cord’s Rep. 580. Collins v. Benbury, 3 Iredell’s 
N. C« Rep. 277 • In this last case it was declared, that no general or exclusive right 
of fishery existed in the navigable waters of that state, and a navigable stream ex- 
isted when the waters were suflicient in fact to afford a common passage for people in 
sea^vessels. 

(c) Palmer v. Hicks, 6 Johnson’s R. 138. Rogers v. Jones, 1 Wendell, 287. Del- 
aware & M. R. R. Co. V. Stump, 8 Gill & Johnson, 479. But if an individual plant 
a bed of oysters in a bay, or an arm of the sea, and clearly designate and mark out 
the bed by stakes, it is not an interference with the common right of fishing in the 
bay, bat the person who planted the oyster-bed so designated, acquired a qualified 
property in them sufficient to maintain trespass against any person who invaded that 
property. Fleet v*Hegeman, 14* Wendell, 42. Decker r. Fisher, 4 Barb. S. C. Rep. 
592.8 


8 Xhe right of fishing is subordinate to that of navigation. Lewis v. Keeling, 1 Jones, 
S99. Moulton v. Libbey, 87 Me. 472. 

8 But see contra, BrinckerhofF e.*$tarkin8, 11 Barb. R. 248. 
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(3.) Of the remedy for the duturbame of these rights. 

The disturbance of a right of common of pasture arises when 
a person who has no^right interferes by putti^ in his cattle, dr 
if he has a right to use the land for comn^oname cattle, by put- 
ting in those which are not commonable, or by surcharging the 
conAnon by putting in more cattle than the pasture will sustain. 
In these cases, the owner of the soil has his action of trespass, 
and the commoner his special action upon the case, inasmuch as 
both the owner of the land, and the owner of the right of com- 
mon, arts injured. The Sommon law gave to the commoner, a 
^ writ of admeasurement of pasture^ under which process a 
* 419 jury, with the * sheriff, apportioned the quantity of cattle 
to the extent of the ground and the number of proprie- 
tors. So, also, if the commoner be disseised, either of the com- 
mon of pasture, of estovers, or of fishery, he may have, where 
statute regulations have not prevented it, a writ of novel dissei- 
sin to reinstate himself in the possession. Such injuries are 
now generally redressed by the more familiar and easy remedy 
of an action upon the case ; and the mention of those old and 
obsolete actions in the first revision of the statute Jiaws of New 
York, in 1787, (q) arose from the circumstance that the statute 
of Westminster 2, 13 Edward I., was literally transcribed. But 
the New York Revised Statutes, which went into operation in 
1830, have abolished the writ of novel disseisin^ and all the other 
real actions ; and the rerhedy for a violation of these incorpo- 
real rights, is either by an action of ejectment, or a special action 
bn the case, according to the nature of the right and injury. 
The substitution of the action of ejectment for the possessory 
real actions, has l^een effected also by statute in New Jersey, and 
probably the ancient remedies have been superseded in most 
of the states in the Union by more convenient and familiar 
actions. 

IL Of easements and aquatic rights. 

Under the head of easements may be included all those jiiiv- 
ileges which the public, or the owner of peighboring lands or 
tenements hath in the lands of another, and by which the servi- 


{a) Laws of New York, scss. 10, c. 4, 8e<S 6, and c. 60, sec. 7. 
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ent owner, upon whom the burden df the privilege is imposed, 
is obliged to Buffer, or not to do something on his own land, for 
the advantage of the public, or of the dominant owner to whom 
the privilege belongs.^^ These easements are incorporeal rights, 
and Jmposed upon corporeal property for the benefit of the pub- 
lic, or of other corporeal property ; and I shall, in the remaihder 
of this lecture, treat at large of the various kinds and modifica- 
tions of easements and of aquatic rights, into which the subject 
may be subdivided. 

(1.) Of ^ays. 

This incorporeal hereditament is a right of private passage 
over another man’s ground. It may arise either by grtmt of the 
owner of the soil, or by prescription, which supposes a grant, or 
from necessity, (a)^ If it be a freehold right, it must be created 
by deed, though it be only an easement upon the land of another, 
and not an interest in the land itself, (b) A right of way ex vi 
termini imports a right of passing in a particular line, and not 
the right to vary it at pleasure, and go in different directions. 
This would J[)e an inconvenience to the owner of the land 


(а) 1 Rol. Abr. 391, tit. Chimin private, 10. A right of way, public or private, is 
held to l)e an incorporeal hereditament. Nelson, J., 12 Wendell, 98. Holman, J., 
I Blackf. Ind. R. 45. Cowen, J., 20 Wendell, 99. Mr. J. Cowen says, a public way, 
if not an hereditament in every sense, is certainly a q^tasi hereditament. 

(б) Hewlins v. Shippam, 5 Barp. & Cress. 221. 


1 In Wolfe V. Frost, 4 Sandf. Ch. Hep. 72, the general nature of easements and licenses 
was considered, and their peculiarities defined. An easement is a||>rivilege without profit, 
which the owner of one neighboring tenement has of another, in respect of their several 
tenements, by prescription or*by grant. See p. 487, note (1.) It was said, in Fuhr v, 
Dean, 26 Missouri, (B Jones,) 116, that an easement can be created only by deed. 

A license is an authority to do n particular act or series of acts upon anotboris land, 
without possessing any estate therein. Ejectment will not lie against the claimant of an 
casement. See pasty p. * 452. Child v. Cbappell, 6 Seld. 246. A'license by parol to use 
a way is revocable^ notwithstanding the licensee has expended money and labor in 
building the way, and without parent or tender to the licensee of the amount so ex- 
pended by him. Foster «. Browning, 4 R. 1. 47. ^ 

9 A pTesoriptive right of way througji woodland or uninclosed land, cannot bo acquired 
by merely parsing over such lands, without any working or other act to designate the way. 
Watt V. Trapp, 2 Riqh. B. 186. Gibson v. Durham, 8 Rich. R. 86. Carooii v. Doxey, 8 
Jones, Law, (N. C.^ 28. In Derrickson r. Springer, 6 Harring. (Del.) 21, it was said, that 
a rijd^t of way may exist by preswiption, grant, usage, or necessity. 
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charged with the easement, and an abuse of the right, {a) 
*420 * It is likewise a principle of law, that nothing passes as 
incident to the grant of an easement, but what is requi^ 
site to the fair enjoyment of the privilege! (b) 

If it be a right of way in gross, or a mere personal rigjit, it 
canfiot be assigned to any other person, nor transmitted by de- 
scent It dies with the person, and it is so exclusively personal, 
that the owner of the right cannot take another person in com- 
pany with him. (c) But when a right of way is appendant or 
annexed to an estate, it may ^pass by assignment when the land 
is sofd to which it was appurtenant.^ Thus, in the c‘ase stated in 
Staples V. Heydon, (d) if one be seised of lot A. and lot B., and 
he used a way from lot A. over lot B., to mill, or to a river, and 
he sells lot A., with all ways and easements, the grantee shall 
have the same privilege of passing over lot B. that the grantor 
had. 

A right of way may arise from necessity in several respects.® 
Thus, if a man sells land to another which is wholly surrounded 
by his own land, in this case the purchaser is entitled to a right 
of way over the other’s ground to arrive at his own land The 
way i^ a necessary incident to the grant, and Without which the 
grant would be useless, (e) ^ This principle was carried so far. 


(а) Jones V. Pcrcival, 5 Pick. Rep. 485. 

(б) Lyman v. Arnold, 5 Mason, 195. These proscriptive rights are stricti juris, 
A right of way for one purpose docs not necessarily include a right of way for another 
purpose. The extent of the right must depend upon the circumstances. Ballard v, 
Dyson, 1 Taunton, 279. Cowlin v. Higginson, 4 M. & W. 245.* 

(c) Finch’s Law, 17, 31. Year Book, 7 H. 4, 36, B. 

(d) 6 Mod. Rep. 3. • 2 Lord Raym. 922. Newmarch v. Brandlings, 3 Swanston, 
99, S. C. 

(e) Finch’s Law, 63. Clark v, Cogge, Cro. Jac. 170. Oldfield’s ease, Noy*s Rep. 


1 Sec Child v. Chappell, 5 Selden, (N. Y.) 246; Smiles i;. Hastings, 24 Barb. (N. Y.) 
44 ; Huttemeier «. Albro, 18 N. Y. (4 Smith,) 48. • 

3 Pheysey v. Vicary, 16 Mecs. & W, K. 384. Kimball «. Cocheco R. R. 7 Fost, 448 . . 
McTaviah «. Currolk 7 Md. 852. 

8 A right of way appurtenant to land attachea to evofr part of it, though it may go 
into the possession of several persons. Each owner will be entitled to a way.* Underwood' 

* 

* Dare v. Heathcote, 86 Eng. L. & Eq. 564. A right of way to a particular close, caimot 
be enlarged and extended to other adjoining closes. Ffiench o. Marstin, 88 N. H. 816* 
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in a modern case, (a) as to be applied to a trustee selling land 
he held in tmst,'and to which there was' no access but over the 
trustee’s own land. The right of way in that case passed of 
necessity as incidentaf to the grant ; for though he conveyed in 
the character of trustee, it could not be intended that he meant 
to make a void grant, and every deed must be taken most strtaigly 
against the grantor. Lord Kenyon said it was impossible to 
distinguish that from the ordinary case where a man granted 
a close surrounded by his own land. The general rule 
isj that when tjie use of * a thing is f^anted, every thing ' 421 
is granted by which the grantee may have and enjoy such 
pse. (6) If one man gives another a license to lay pipes of lead 
in his land to convey water to a cistern, he may enter on the 
land and dig therein to mend the pipes, (c) So, if a person has 
a shop on another’s soil by permission, he has a right of ingress 
and egress as to the soil between the highway and the shop. 
The right is necessary to the enjoyment of the tenement, (rf) 


123. Turnbull v. Tlivers, 3 M’ConYfi Hep. 131. Holmes v. Seoly, 19 Wendell, 507. 
Nichols V. Luce, ^ Pick. Tl. 104. All the authorities support the doctrine, says Mr. 
Woolrych, in his full arffl accurate Treatise on the Law of Ways, 21, that in the case 
of a grant of land without a re.<^rvation of any way, a way of necessity will pass as 
incident to the grant. 

(а) Howton v. Frearson, 8 Terra Hep. 50. 

(б) Co. Litt. 56. 

(c) Twysden, J., in Pomfret u. Ricroft, 1 Saund. Rep. 321. 

(d) Doty V. ftorham, 5 Pickering, 487. In Chambers ?>. Furry, 1 Ycates’s Rep. 
167, the Supreme Court of Pennsylvania held, that tlic owner of a ferry over a navi- 
gable stream had no right to land, or receive freight on the adjoining hanks, even 
though the landing-place was a public highway, without the ownePs consent. • The 


t>. Carney, 1 Cush. fMass.) R. 286. Lansing v. Wiswall, 6 Denio’s R. 213. Child v. Chap- 
pell, 6 Solden, (N. Y.) 246. 

But a right of way by necessity is terminated with the necessity. 1 Barb. Ch. R. 364. 
Pierce Selleck, 18 Conn. K. 331. The doctrine of the latter case relative to ways appur- 
tenant is perhaps not wholly consistent with that of the cases, gu/?m. 

If a piece of land^e spM for a specific purpose, without reservation, the vendor cannot 
have a way by necessity inconsistent with the object of the purchase; thus, he may not 
bridge a canal, when the land was sold for the construction of a cani|}. Sccloy v. Bisiiop, 
10 Cohn. B. 128. . • . 

Where a 1(^, having its front in a public street, is conveyed, the grantee obtains no right 
of way of necessity over an alley at the rear of the lot, although the grantor has, for more 
than forty years, used the alley as a way of ingress and egre.ss for tenants of a house owned 
by him at the rear of tlie lot. Huttemeior v. Albro, 2 Bosw. (N. Y.) 646, 

VOL. III. 47 
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The maxim is, that quando aliquis aliquid concedity concedere 
videtur^ et id^ shie quo * res uti non potest. 

dedication of ground for the purpose of a public road, was said to give no right to 
use it for the other purpose. This doctriae was afterwards referred to, recognized, 
and adopted by the same court, in Cooper w. Smith, 9 Serg. & Rawlc, 26. The same 
principle is to be found in Saville, 11, pi. 29,, where it is said, that in every ferry the 
land on both sides the water ought to belong to the owner of the ferry, for otherwise 
he could not land on the other side. But this strict and severe, rule is somewhat 
relaxed in England ; and in Peter v. Kendal, 6 Barn. & Cress. 703, the K. B. denied 
the justnesy of the conclusion in Saving, and held, that the owner of a ferry need not 
have thj property in the soil on either side. It was sufficient that tlte landing-place 
was a public highway. It was a right incident to the ferry, to use such a landing- 
place for the purposes of a ferry. This is the most reasonable conclusion upon the» 
right, to the use of a public highway to which a ferry is connected.^ 

In Allen i\ Farnsworth, 5 Yerger’s Tcnn. Rep. 189, it was held, that the state, by 
virtue of the right of eminent domain, might establish ferries wherever tlic legislature 
should deem them necessary for the public casement, without any regard to the own- 
ership of the soil, on making just compensation. But in point of fact all the statutes 
authorized the grant of the franchise by way of preference to the owners of the land on 
eacdi bank of the river where the ferry was established. So, by statute in New York, the 
owner of the land through which the highway adjoining to the ferry runs, is first enti- 
tled to the license for keeping a ferry, N. Y. R. S. 3d edit. vol. i. 642. By the Tennes- 
see Act of 1807, c. 25, the owner of the soil on each side of the river in exclusion of 
all others, entitled to the ferry. Without statute provision h? is not, as a matter of 
right, add because he is owner, entitled to keep it. .Nashville Bridge Company v. 
Shelby, 10 Yerger’s Rep. 280. The case of Pipkin v. Wynns, 2 Dev. 'N. C. Rep. 
403, recognizes the same general right of the sovereign, but holds that the owner of 
the adjacent land is entitled to the preference, and if he refuses to exorcise the fran- 
chise, it may be granted to another, onmahing compensation to the owner of the fee for 
the use of the soil, and this must be done, although there be a public highway leading 
to the river on both sides. This decision, like those in Pennsylvania, construes more 
strictly than the late English case, the easement of a public highway leading to the 
river. ^ The law in Kentucky in respect to ferries is, that the owner of land on the 
riv^ Ohio is alone entitled to be the grantee of a ferry aemss it. It is a franchise 
incident to the land, and is valuable property. But no ferry is to be granted within a • 
mile and a half of one previously established, unless, in the opinion of the granting 
power, the public interest shall require it, and the abuse of that discretion is subject 
to judicial control. Carter u. Ealfus, 6 Dana’s Rep. 43. Though a ferry franchise be 
a statutory incident to land, yet the beneficial interest may be transferred to another, 
and entitle him to the profits. Kennedy v, Covington, 8 Dana, 59. The statute pro- 
vision in some of the western states is, that no person shall keep a ferry so as to de- 
mand and receive pay, without a license, to be granted and regulated by the County 
Courts. Revised Statutes of Missouri, 1835. 

It was declared, in Bowman & Burnley w. Watjicn, 2 M'Lean's Rep. 876, that the 


1 See SomerviUe v. Wimbiah, 7 G^tt. 206. 
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If a man hath several distinct psfrcels of inclosed land, and 
he sells all but one surrounded by the others, and to which 
he has no way or passage except over one of the lots he 
has sold, it has been^ made a question, whether he be entitled 
to E^right’of way against his gwn deed, when he has been so 
improvident as to reserve none. It is said, in Clark v. - 
*Cogge^ (a) ^ that the law reserves to him a right of way *422 
in such case from necessity. But the position in that 
case seems to have been contrary to the doctrine in the prior 
case of D^ll v, Babthorpe^ (b) whereat was held, that if a man 
had a close,* and a wood adjoining it, and time out of nftnd a 
way had been used over the close to the wood, and he then sells 
th(^ close to one man, and the wood to another, the grantee of 
the wood has no right of way over the close, for the grantor had 
excluded himself, as he had sold the close without reserving 
such a right ; and as he had lost his right, he could not commu- 
nicate any to the grantee of the wood. But in this last case, it 
did not appear to be necessary to go over the close in question 
to the wood, and there might have been another way to it; 
and the weight of authority is, that the grantor has a right of 
way to his remaifting land, in case of necessity, when he cannot 
otherwise approach his*land. The law presumes a right of way 
reserved, or rather gives a new way, from the necessity of the 
case, and the new right of way ceases with the necessity for 


right to a ferry attaches to the riparian proprietor, and it cannot be taken from him 
without compensation. The riparian owner on a navigable river may convey the soil, 
excepting the right of ferriage. This right of ferriage becomes an incorporeal here- 
ditament, and may be granted the same as a rent, and the grantee will have a rights 
to use the soil for ferryways, and for no other purpose. By the laws of Indiana this 
ferry-right is assignable. It is real estate, and descends to tlic heirs, and is subject to 
dower and the other incidents of real property ; and in Illinois, ferries are declared to 
be publici jurist, and can 1)C granted by the sovereign power, and riparian possessors 
are not thereby entitled to the ferry franchise. Mills v. County Comm. 2 Scammon’s 
Rep. 53.*-* 

(a) Cro. Jne. 1?0. (h) Cro. Eliz. 300. 

1 Pinnington v. Galland, 20 Eng. L. & £q. 661. 

* In Young e, Harrison, 6 Geo. 130, S. C. 9 Geo. 869, it is held that the riparian owner 
has hot, as a matter of right, the privilege of keeping a ferry. It can only arise from a 
grant, actual or implied. 
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it. (a) This principle of law has been for a long time recognized. 
Thus, in Packer v. Welsted^ (A) decided in the Upper Bench, 
under the protectorate of Cromwell, A. had three parcels of 
land, and there was a private way out of the first parcel to the 
second, and out of the first two. parcels to the third. B. ^pur- 
chased all these parcels, and then sold the first two to C. There 
was no way to the land not sold, but through the other two 
parcels ; and the court adjudged, that the way continued from 
necessity, and that the party was not liable in trespass for using 
it. So *0180, in Dutton v^. Tdyler^ (c) A. owned . twp closes, B. 

and C., and there was no passage to close B.but through 
*423 close C., * and he sold close C., and it was held, upon- 
plea and demurrer, that the right of way still existed f»>m 
necessity, and that it was not for the public good that close 
B. should be left uncultivated. This last case is supposed to 
be binding ; and Lord Kenyon said, in Howton v. Frearson^ (d) 
that he was prepared to submit to the express authority of it, 
though his reason was not convinced, and he thought there 
were great difficulties in the question. 

But the doctrine of the case of Dutton v. Taylor^ received 
confijmation in Buckhy v. Coles^{e) where it Was decided, that 
if a person owned close A., and a passage of necessity to it over 
close B., and he purchased close B., and thereby united in him- 
self the title to both closes, yet if he afterwards sold close B. to 
one person, without any reservation, and then close A., to another 
person, the purchaser of close A. has a right of way over close 
B. This case seems to put an end to all doubts as to the 
existence of a right of way from necessity, even over the land 
which the claimant of the way had previously sold. 

If a right of way be from close A. to close B., and both closes 
be united in the same person, the ri^ht of way, as well as all 
other subordinate rights and easements, is extinguished by the 
unity of possession. (/) But there is a distinction between a 


(a) Holmes v. Gorng & Elliott, 2 Bing. Rep. 76. 9 Moore, 166, S. C. Collins r. 
Prentice, 15 Conn. R. 39. * 

(h) 2 Sid. Rep. 39. (c) 2 Lutw. Rep. 1487. 

{d) 8 Term Rep. DO. (e) 5 Taunt. Rep. 3U> 

(/) Whalloy z;. Tompson, 1 Bos. & Pull. 371. ^ 
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right of way existing from necessity, and one merely by way of 
easement or convenience. The former is not extinguished by 
the unity of possession, as a right of way to a church or mar- 
ket, or a riglit to a gutter carried through an adjoining tenement, 
or to a watercourse running over the adjoining lands, (a) Ser- 
geant Williams (5)^ is of opinion, that the right of way, 
when claimed by necessity, is founded entirely *upon *424 
grant, and derives its force and origin from it. It is 
either created by express words, or it is created by operation 
of. law, as incident to the grant so •that, in both cases, the 
grant is the •foundation to the title. If this be a sound in- 
struction of the rule, then it follows, that, in the cases I have 
mentioned, the right of the grantor to a way over the land he 
has sold, to his remaining land, must be founded upon an im- 
plied restriction, incident to the grant, and. that it cannot be 
supposed the grantor meant to deprive himself of all use of his 
remaining land. This would be placing the right upon a rea- 
sonable foundation, and one consistent with the general princi- 
ples of law. (c) 

There is a temporary right of way over the adjoining land, 
if the highway be t)ut of repair, or be otherwise impassable, as 
by a flood. But this ri^ht of going upon the adjoining land 
applies to public and not to private ways, [d) A person having 


(a) Popham, J., in Jorden v. Atwood, Owen's Kep. 121. Shiiry v. Piggot, 3 Bulst. 
339. Cruise's Dig. tit. Ways, 23. 24. Note to 1 Bos. & Pull. 374. 

(/>) Note 6 to 1 Saund. Hep. 323. 

(c) In Cooper v. Maupin, 6 Missouri R, 624, tlie court, after much discussion and 
criticism of the cases referred to in the two preceding pages, concluded that a right of 
way from necessity docs not exist from one part of the claimant’s land to another part 
of the same contiguous tract, over the land o|’ another. The question must depend 
upon circumstances. No doubt it must be a case of necessity, and not of convenience 
merely ; and when that necessity dSes exist, and there be no access to the claimant's 
land without a way over another’s land, that right of way must exist, to be used, of 
couree, with the least inconvenience or detriment to the other’s land. The English 
cases referred' to apgcar to roe to declare a rule sound in reason and in law. 

(d) Taylor v. Whitehead, DouJ^. Rep. 745. Henn’s case, W. Jones, 296. 3 Salk. 
182, pi. 4. 2 Blacks. Com. 36. 


^ Proctor o. Hodgson, 29 Eng. L. & Eq. 463. 

s Ibid. Screven «. Gregorie, 8 Rich. 168. Anderson v. Buchanan, 8 Ind. 132. Ihirnirez 
v. McCormick, 4 Oal. 246. 


47 
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a right to a private way over another’s land, has no right to go 
upon the adjoining land, even though the private way be im- 
passable or founderons, by being overflowed by a river^V The 
reason given is, that the owner of the tvay may be bound to 
repair, and the impassable state of the private way ma^ be 
owing to his own neglect ; but if public roads become impas- 
sable, it is for the general good that the people should be enti- 
tled to pass in another direction. There may be a distinction 
between a private way arising from necessity, and a private 
way founded on grant dr prescription ; and such a distinction 
was •alluded to by one of the judges in Taylor v: T^itekead. 
If a person be obliged, of necessity, to go over another’s farm to 
anive at the land which the other sold him, and the private way 
assigned be destroyed by a flood or otherwise, he may of right 
cross the farm on another line, and he is not obliged, at his peril, 
to keep such a road of necessity in repair. By selling 
*425 land surrounded * with his own, the grantor has bound 
himself to furnish the purchaser a reasonable passage 

to it. 

The right of way, as to a foot or tow-path alopg the banks 
of navigable rivers, has been a subject of groat discussion, and 
of much regulation in the laws of diffetent nations. 

In the civil law, the banks of public rivers and the sea-shore 
were held to be public. Riparmi mus pvMicus est ; liUorum 
quoque mus publicus est jure gentium, (a) The law of nations 
was here used for natural right, and not international law, in 
the modern sense of it; and it is stated in the Institutes of 
Justinian, that all persons have the same liberty to bring their 


(a) Inst. 2, 1, 4, 5. The bank of a river is that which contains the water in its 
utmost height. Pipa ea putatur esse, qum plenissimum flumeti contind. Dig. 43, 12, 
3, 1. 

' William v. Safford, 7 Barb. S. C. Rop. 809. It is said that a private way by grant, 
ancl a private way ex necessitate, after the latter lias been selected, stand on the same foot- 
ing. Atid the owner of a private way has no right t® cut ditches to repair. Capers v. 
McKee, 1 Strob. R. 164. 

WIiou the owner oV land, over which there is a prescriptive right of way, closes such 
way,- and opens a new one, which is used for less than twenty years, he cannot close the 
now way, witlmt restoring the old one. Hamilton v. White, 1 Solden, 9. ‘ 

A grantor of land may create a right of way in liis own favor, by reservation or esbep- 
tion, either in gross or annexed to his land. Bowen v. gpniier, 6 Cushing, B. 182. ; v 
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vessels to land, and to fasten ropes to the banks of the river, as 
they have to navigate the river itself. These liberal doctrines 
of the Roman law have been introduced into the jurisprudence 
of those nations of Europe which have followed the civil, and 
made it essentially their municipal law. Thus, in Spain, the 
sea-shore is common to the public; and any one may fishfand 
erect a cottage for shelter. The banks of navigable rivers may 
also be used to assist navigation, (a) In the French law, navi- 
gable or floatable rivers, as they a/e termed, have always been 
regarded as d<^pendencies of the puUlic domain, and ttie lands 
on each side subject to the servitude or burden of towing-{)aths 
for the benefit of the public, (b) 

The English law was anciently the same as the Ro- 
man *law, if we may judge from the authority of Brae- *426 
ton, (c’) wlio cites the words of the civil law, declaring 
the banks of navigable rivers to be as much for public use as 
the rivers themselves. So, Lord Holt held, {d) that every man, 
of common right, was justified in going with horses on the 
banks of jiavigable rivers for towing. But Sir Matthew Hale, 
in his treatise De Jure Claris, and in which he has exhausted 
the learning concerning public property in the sea and rivers, 
and collected all the Idw on the subject, concluded that indi- 
viduals had a right to a tow-path, for towing vessels up and 
down rivers, on making a reasonable compensation to the owner 
of the land for the damage, {e) This condition, wliich he 
annexes to the privilege, shows, that, in his opinion, there was 
no such common right in the English law, inasmuch as it 
depended on private agreement with the owner of the soil. 


(а) Institutes of the Civil Law of Spain, by Doctors Asso uiid Manuel, h. 2, tit. 1. 
This is also the law in Louisi.ana.; the banks of navigable rivers, though they are the 
property of those who possess the adjacent lands, are nevertheless subject to the pub- 
lic use so far that vessels may make fast to the shore and to the trees planted there, 
and they may be unloaded and the goods deposited, and nets dried there. So, any 
persons may build cabins on sea-shore for shelter, and iish from the short?, and 
moor ships and dry nets there. Civil Code, arts. 448, 446. Hanson v. City Council 
of Lafayette, 18 La. B. 295^. 

(б) Ferrier's lust. 2, 1,4, 5, and fioto, Ibid. Code Napoleon, Nos. 538, 050. 

(c)’ Lib. 1, c. ‘l2, see. 6. 

(cK) I Lord Baym. 725. 6 Mod. Hep. 163. 

(e) Harg. L. T. 85, 86, 87, 
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The point remained in this “state of uncertainty, until the case 
of Ball V. Herbert^ in 1789, (a) brought the whole doctrine into 
discussion. The case was respecting a claim to tow on the 
bank of the river Ouze, in Norfolkshire, vSfith men and horses, 
whenever it was necessary for the purposes of havigaijion, 
doing as little damage as possible. It was admitted that the 
Ouze was a navigable river, where the tide ebbed and flowed. 
The question was, whether, at common law, the public had a 
right to tow vessels on the banks of either side of a navigable 
river ; arfd it was investigated and argued with great ability.. 
All fhe cases bearing on the question were collected and 
reviewed, and the court concluded that there was not, and. 
never had been, any right at common law, for the public to 
tow on the banks of navigable rivers. The claim was directly 
contrary to common experience ; and it was observed 
‘ 427 by Lord Kenyon, that the navigators * on the Thames 
were frequently obliged, at several places, to pass from 
one side of the river to the other, with great inconvenience and 
delay, because they had no such general right. It was admit- 
ted, that on many navigable rivers, there was a custom to tow 
on the banks ; but the privilege in those cab*bs rested on the 
special custom, and riot on any common-law right. The 
statutes which have given a right of towing on parts of the 
Severn, Trent, and Thames, are evidence that no such general 
right before existed, (b) 

(2.) Of riparian rights. 

It is a settled ^principle in the English law, that the right of 


(а) 3 Term Rep. 253. 

(б) In New York it has been adjudged, after a very able and thorough examina- 
tion of the question, that the public have not the right to use and occupy the soil of 
an indiviiliKil adjoining navigable waters, us a public landing and place of deposit of 
property in its transit, against the will of the owner, although such user has been con- 
tinued upwards of twenty years with the knowledge cf the owner, * Pearsall v. Post, 
20 Wendell, 111. S. C. 22 Wendell, 42.5. On the other hand, it is held, in Missouri, 
that navigators and itshermcn are entitled to the temporaar use of the banks of the 
navigable rivers in that state, though owned by private individuals, for the purpose of 
landing and repairing their vessels, and exposing their sails and merchandise. But 
this use is only for transient purposes, and under restrictions. O'Pallon v, Daggett, 
4 Missouri llcp. 343. 
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soil of Owners of land bounded by the sea, or on navigable 
rivers, where the tide ebbs and flows, extends to high-water 
mark; and the shore below common, but not extraordinary 
high-water mark, beloflgs to the state as trustee for the public ; 
and in England the crown, and in this^ country the people, have 
the absolute proprietary interest in the same, though it may? by 
grant or prescription, become private property.^ The public 
^have at common law a right to navigate over every part of a 
common navigable river, and on the large lakes ; and in Eng- 
land even the ci;own has no right to interfere with the channels 
of public navigable rivers.^ They are public highways at dbin- 
Ujon law. The sovereign is trustee for the public, and the use 
of navigable waters is inalienable. But the shores of naviga- 
ble waters, and the soil under them, belong to the state in which 
they are situated, as sovereign, {a) ® The right of sovereignty 
in public rivers above the flovv of the tide is the same as in 
tide waters ; they are juris publici^ except that the proprietors 
adjoining such rivers own the soil, ad Jilum aquce. (b) But 


(a) Pollard r. HSgan, 3 How. U. S. 212. 

(ft) Harle, de Jure Mans, c. 4, 5, 6. Rex v. Smith, Doug. 441. Williams v. Wil- 
cox, I Willmore & Hodges, 477. La Plaisance Bay Harbor v. City of Monroe, I 
Walker, Mich. Ch. R. 155. Lousiana Civil Code, art. 442, 443, 444. In Connecti- 
cut, it was held, in the case of East Haven v. Hemingway, 7 Conn. Rep. 186, that the 
owners of land adjoining a navigable river, have an exclusive right to the soil 
between high and low-water mark, for the purpose of erecting wharves and stores. 
But see in/ra, 432, note, cases contra; and the case of Chapman v, Kimball, U Conn. 
Rep. 38, also recognized the English rule ; and it is there held, that the riparian pro- 
prietor on a navigable river or arm of the sea, is not entitled to the. seaweed which 
grows and accumulates on the bed below low- water mark. It belongs to the public. 
In the case of the Canal Appraisers v. The People, 17 Wendell, 571, Chancellor Wal- 
worth stated the true rule of the common law to be, that grants embracing within their 


1 Gould V. Hudson River R. R. Co. 2 Selden, (N. Y.) 522. People v. Tibbetts, 19 N. Y. 
(6 Smith,) 523. 

s If a vessel cannot reach her destination in a single tide, she may remain aground 
between high and lo|r tide during the ebb. But a vessel will not bo justified in unneces- 
sarily running upon oysters deposAed in the bed of the stream. The Mayor, &c. v. 
Brooke, 7 Ad. & El. N. S. 339. 

* See Smith ». I^vinns,4 SeW. 472; ^tuartv. Clark, 2 Swan, 9; State v. Jersey City, 
1 Dutch. (N. ^.) 626. Also Howard v. Ingersoll, 18 How. U. S. 381, where the legal extent 
of banks or shores of navigable rivers is examined. Beach ” is synonymous with sliore. 
Little^d V. Littlefield, 28 Maine R. 180. Another case makes a distinction between 
“ftan^ and “aftore.” McCulloujjh Wainwright, 14 Penn. St. R. 171 . 
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grants of land, bounded on rivers, or upon the margins of the 
same, or along the same, above tide-water, carry the exclusive 
right and title of the grantee to the centre of the stream, unless 
the terms of the grant clearly denote the intention to stop at 
the edge or margin of the river ; and the public, in cases yvhere 
the* river is navigable for boats and rafts, have an easement 
therein, or a right of passager, subject to the jus publicum as a 
public highway, {a) ^ The proprietors of the adjoining banks. 


bounces rivers and streams aliove fide-ioater, convey not only the banks, but the beds of 
the rivers or streams, and the islands therein, unless clearly, by the j^rant itself, ex- 
cluded from it. But the right of the grantee to the rivers or streams above tide-wattr, 
if they be navigable, is not absolute, but subject to the right of the public to use the 
waters ns a highway, for the passage of boats, &c. The common-law rule, however, 
does not apply to large navigable lakes, nor to rivers constituting the boundaries 
between New York and other states. In tlje state of New York, by st-atutc, N. Y. R. 
S. 3d edit. vol. i. 78, 79, it is declared, that whenever two counties are separated from 
each other by a river or creek, the middle of the channel is the division line ; and if 
the boundary lino crosses an island, the whole of it is deemed to be within the county 
in which the greater part of it lies ; and th6 oiheers of the counties bordering on Seneca 
Lake, and of the counties of Kings, Richmond, and New York, on the waters in 
Kings and Richmond, south of New York, luive concurrent, civil, ^and criminal juris- 
diction for the purpose of serving process. 

(ay Halo, do Jure Maris, 6, 9, 22, 36. Palmer, v. Mulligan, 3 Gaines's R. 318. 
The River Banne, Davies's Rep. 152, 15.5, 157. Dceriield v, Anns, 17 Pick. 41. 
Commissioners of the Canal Fund v. Kemshall, 26 Wendell’s R. 404. Child v. Starr, 
4 Hill's N. Y. Rep. 309, 373. Adams v. Pease, 2 Conn. R. 481. Ksson M’Mas- 
ter, Kerr's N. P. Rep. 501. Bowman & Burnley v. Watken, 2 M’Lean's R. 376. 
[Walton r. Tifft, 14 Barb. R. 216.] In Pennsylvania it is held, that the owners of 
land on the rivers Delaware and Schuylkill, have a right to the land between high 
and low-water mark, subject to the public easement, or right to pass over it when 
covered by the water. Ball v. Slack, 2 Wharton, 508.^ The riparian proprietor also 
owns the land in the river Ohio, between high and low-water mark. Lessee of 
M.'Culloch V. Aten, 2 Ohio R. 307. Lessee of Blanchard i>. Porter, 11 Ohio 
R. 138. By compact between Pennsylvania and New Jersey, the river Dela- 
ware remains a <!ommon highway, equally free and open to both states, but each 
state reserves the right of regulating the fisheries on the Delaware annexed to 


1 Walker v. Shepardson, 4 Wis. 486. If a riparian proprietor diverts the water of a 
running stream Into his own land, so as to leave insufficient for navigation in the natural 
channel, the public may .navigate the new channel, dwinel v. Barnard, 28 Maine B. 664. 

If a stream may ]|)e used, though only at certain seasons of the year, for floating down 
logs, the capacity for such use will render it subject to this jus publicum^ at least for that 
purpose. Brown v, Chadbourne, 31 Me. 9. Moore v, Sanboriie, 2 Gibbs- (Mich.) 519. 
Morgan v. King, 18 Bsirb. 277. See, however, Mutison v. Hungerford, 6 Id. 266. 

2 Lehigh Valley B. R. Co. v. Trone, 28 Bonn. State R. 206. Bailey v. Miltenberger, 81 
Penn. State R. 87. 
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have a right to use the land and water of the river, as regards 
the public, in any way not inconsistent witli the easement ; and 


their respective shores, and each state exercises coiicurrent jurisdiction on the waters 
of the, river. So, by compact, the boundary line between New York and New 
Jersey, on thfc Hudson River, is the middle of the river, but the exclusive jurisdic- 
tion over the waters of the rivers and bays, but not reaching to the wharves and 
improvements on the Jersey shore, is in New York. So, New Jersey has exclusive 
•jurisdiction over the waters of the Sound between Staten Island and New Jersey, with < 
like reservations.^ Rights of property in each state reach to tlie middle of the rivers. 
Elipcr’s Dig. .562.^ The ordinance of Congres^^ of •Sth July, 1787, foi' the ^ovenimmt 
of the Territory of the United States northwest of the river OA/o, declared it to be n tun- 
daincntal provision, to remain forever unalterable, that the navigable waters leading 
iiiro the Mississippi and St. Lawrence, and the carrying places between the same, 
should be common highways, and forever free. But this provision did not abolish or 
impair the cornmon-law princij)}e, tliat he who owns the lands on both banks, owns the 
entire river, subject only to the easement of navigation ; and he who owns the land 
upon one bank only, owns to the middle of the river, subject to the same easement* 
Gavitt V. Chniiiliers, 3 Ohio Rep. 496. Nor did it prohibit the legislatures of the state 
to improve the navigation of such rivers and carrying places by canals, railroads, and 
turnpikes, and for charging tolls for such increased facilities. Spooner v. M’Couiiell, 

1 M’Lean’s IL 337. All the navigable watci-s in the western states and territories 
have, by successive Acts of Congress, been declared puljlic highways, as, see Acts 
of May 18, and ^fune 1, 1796, March 3, 1803, March 26, 1804, March 3, 1811, 
February 20, 1811, Apjil 8, 1812, June 4, 1812, March 1, 1817, May 8, 1817. 
In the case, of Middleton v. Pritcli.ard, 3 Seammon, R. 510, this subject w*as learnedly 
discussed, and it was justly held, that at common law the title of the riparian pro- 
prietor, bounded by a navigable stream, extended only to high-water mark, and in 
streams not navigable, the rights of the riparian proprietor extended exclusively to 
the middle thread of the current. That arms of the sea, and streams where the 
tide ebbs and llov/«., arc by the common law deemed navigable ; and streams above 
tide-water, though navigable in fact, ar(f not deemed navigable in law.-* AH govern- 
ment grants bounded upon a river not navigable, entitle the grantee to all islands 
lying between the main land and the centre thread of the current, for yranls by the 
yovernment are to be construed by the common law^ unless the yovei nment qualify or ejcclude 
that construction ; for where yovernment makes a yra?it, and does not reserve any right or • 
intei'est that could pass by the grant, and shows no intention to make such reservatioHy the 
ffrant miuit be inlended to include all that might pass Iry it. Grants are to be taken most 
strongly against the gi'anlor. The clear and frank exposition of the common law in 
this learned case, and especially in respect to government grants, does honor to the 
court which delivered it. It was further declared, that the Mississippi River was not 
a navigable .stream at common law, and the title of the riparian proprietor extended 
to the middle thread of the stream, including islands, &c., but that navigators had not 


1 Where a state, possessing* a river? cedes the territory on the other side of it, making 
th^ river the boundary, it retains the river, as to soil and j nr i.s diction, unless there are 
express stipulations to the contrary. Howard v. Ingersoll, 18 How. IT. S. 881. 

3 This would appear to be the rule in Wisconsin. Walker v. Shepardson, 4 Wis. 48G. 
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neither the state nor any other individual, has the right to dive^ 
the stream, and render it less useful to the owners of tlte 
*428 soil, (a) It * would require an express exception in the 


only the privilegje of floating upon the water, but to land and fasten the^r vess'iils and 
boats to the shore, for that this was a part of the public casement, which the owners 
of the lands must bear. The same question as to the rights of the Mississippi in the 
riparian owner, was very learnedly distuissed in Morgan w. Reading, 3 Smedes & Mar- 
shall, 336, and the same doctrine and law were declared ; the common law, and not 
the civil law, governed the case, and the magnitude of the river did not affect it. The 
Mississipf/i River, above tlic ebb mid flovr of the tide, was not navigable in the sense 
of th® common law, and the rights of the riparian owner went to the middle of the 
river, sUl)jo<‘.t, of course., to the right of passage to the public as a highway, and with 
the right, perhaps, though not absolutely decided, to the right, in cases of necessity, fo 
fasten and moor vessels and floats to the shore. These decisions, in the courts of Illi- 
nois and Mississippi, are higlily creditable to their learning and tirmiiess ; and it is 
consoling to ni(;et lyith such frank and manly support of the binding force of the 
common law on which American jiirisprndciicc essentially rests.t 

[a) Ex jMirte Jennings, C Cowen, 548. People v. Canal Appraisers, 13 Wendell, 355. 
Oliva V. Boissonuault, Stuart^s Lower Canada Rep. 524. In the case of the Canal 
Appraisers v. The People, 1 7 Wendell, 571, the judgment of the Supreme Court of 
New York, in 13 Wendell, 355, was reversed, and the right of the state over waters 
above the flow of the sea, for all jmblic purposes, in derogation of individual rights, 
was declared. All rivers, in fact navigaldc, were deemed public rirers, and subservi- 
ent to public uses. Tlius, though the erection of a dam across the Hudson River, at 
the sloop-lock between Troy and Lansingburgh, deft'troyed the value of a waterfall, 
situated in the middle sprout of the Mohawk River, a tributary stream, the owner of 
the mill-site was held not entitled to damages or compensation, within the provision 
of the canal law. Zimmerman v. Union Canal Company, 1 Watts & Serg. 346, S. P. 
Rut the* doctrine in the case in 6 Cowen, and in the case in 17 Wendell, seems to have 
been overruled by the case of the Commissioners of the Canal Fund u. Kempshall, 26 
Wendell, 404, where it was adjudged, in the Court of Errors, that fresh-water rivers to 
the middle of the stream, belong to the owners of the adjoining banks, each to the 
centre or thread of the river*, and if navigable, the right of the owners is subject to the 
servitude of the public interest for passage or navigation. The owners are entitled to 
' the usufruct of the waters flowing in the river, as appurtenant to the fee of the adjoin- 
ing banks; and for an interruption in the enjoyment of their privileges in that respect, 
in consequence of improvements made by the state, arc entitled to com[)cnsation for dam- 
ages sustained .‘2 


1 But in Iowa the law has been laid down veiy differently as to th^ proprietor of land 

upon the bank of the Mississippi River. In Haight v.^fCeokuk, 4 Iowa, 199, it was held 
that such proprietor does not own to the middle of the main channel of the river, nor to 
low-water, but to Iflgh-water only, that is, he owns to thet edge of the bank, — and the 
wiiqle bed of the river is in the public. ^ 

2 The state has no right to declare a river navigable which is not such, and thereby 
limit the rights of the riparian proprietors. Walker «. The Board of Public Woiks, 16 
Ohio R. 640. 
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grstnt, or some clear and unequivocal declaration, or cer- 
tain and immemorial usage, to limit the title of the’owner, in 
such cases, to the edge of the river.^ Where a stream is used 
in a grant as a boundary or monument, it is used as an entirety 
to tlje centre of it, and to that extent the -fee passes. Primd 
facie^ said the Vice-Chancellor of England, {a) the proprietor of 
each bank of a stream is the proprietor of half the land covered 
by the stream.^ If the same person be the owner of the lands ' 
on both sides of the river, he owns the whole river to the extent 
of the length of his lands upon it.^ ff a fresh-water river,^run- 
ning between the lands of separate owners, insensibly gains on 
®ne side or the other, the title of each continues to go ad filum 
medium aqua: ; but if the alteration be sensibly and suddenly 
made, the ownership remains according to the former bounds ; 
and if the river should then forsake its channel, and make an 
entire new one in the lands of the owner on one side, he will 
become owner of the whole river, so far as it is inclosed by his 
land. This is the general doctrine as to alluvions, (b) ^ If soil 


(a) Wright r. Howiftd, 1 Simons & Stewart, 190. Shaw, Ch, J., in Deerfield i». 
Arras, 17 Pick. R. 41, to the satnc point. 

(b) The doctrine of alluvions and hattiires has led, for many years past, at New Or- 
leans, to the most laborious and expensive litigation ; and the Roman, Spanish, and 
French laws applicable to the case, have been examined and discussed with profound 
research and consummate ability. One of the most recent cases is that of Municipality 
No. 2 V. Orleans Cotton Press, 18 La. R. 122. It was there declared, that the right 
to future alluvial formation or batliirc, or right of accretion, (for Jnitiure is a marine 
term, and denotes a bottom of sand, &c., rising towards or above the surface of the 
river,) was a vested right inherent in the property, and an essential attribute of it, 
resulting from natural law, in consequence of the local situation of the land to which* 
it attaches. It was an accessory to the principal estate or land, and cities as well as 


I The owner of the fee in the land under an nnnavigable river, may sell sucli land 
separate from the npland to which it attached. Knight v. Wilder, 2 Cush. (Mass.) K. 199. 

Riparian owners are not entitled, as a matter of right, to the soil under navigable water 
in fW)nt of their upliind. It belongs to the state. Furman v, City of New York, 6 Sandf. 
S. G. R. 16. Gould V. Hudson R.^. Co. 12 Barb. R. 616. Randle v. Delaware & R. 0. 
Co. 14 How. U. S 80. ' ^ 

As the boundary o£ the ftate of fleorgia is the western bank of the Chattahoochee 
River, the rights of riparian proprietors therein extend beyond the middle of the stream 
to that bank. Jones v. Water Lot Co. 18 Geo. 669. 

8 Jones «. Pettibone, 2 Wis. 808. 

4 Chapman e. Hoskins, 2 Md. (Mi. 485. 

VOL. Ifl. 48 



566 


OF REAL PROPERTY. 


[part VI. 

be formed by islands, or relicted land out of the sea or a river, 
by slow and imperceptible accretion, it belongs, in the case of 
the sea or navigable rivers, to the sovereign ; and in the case of 
rivers not navigable in the common-law sense of the term, or 
above where the sea ebbs and flows, it belongs to the owncjrs of 
the adjoining land, (a) ^ Islands situated in a river do not form 
any exception to this general principle, and they belong to the 
person who owns the land on that side of the river to which 
they are nearest ; though, if they be situated so as to cover the 


individuals may acquire it, jure alluvionis, as owner of the front, or riparian proprietor. 
The right was founded in justice, arising from the risks to whit li the hind was exposed, 
and from the burden of keeping up levees or embankments in front of the river to pro- 
tect the estate. When the government laid out the city of New Orleans, it left an 
open space between the front row of houses and the river, and which was marked tpmi 
on the plan. It was a dedication of this space to public uses, and it became a locus 
puhlicus; and if the proprietors of riparian estates in the faubourgs left such open 
spaces between the front street and the river, marking it as a public place, it arnounred 
to a dedication, if accejitcd by the public. But if there was no such indication or in- 
tention, and acts of ownership, as a riparian proprietor, were exercised, then the space 
belonged to the riparian proprietor. One of the judges in that case (and one venerable 
foom his age, his learning and character) was of opinion, that when the plan of a city 
or faubourg fronting on a navigable river, or the sea, bad an Apen space between the 
front row of houses or street, and the water in public bse, it became part of the port, 
as a /ocus puUicus dedicated to public uses, without any other designation or evidence 
of dedication. It was afterwards adjudged, in the case of the City Council of Lafay- 
ette r. Holland, Ibid. 286, that where the owner throws open a passage for the use 
of the public, and shows no visible intention that he means to preserve his rigbi over 
it, a dedication to the public would be presumed. And again, in Pulley & Erwin v. 
Municipality No. 2, Ibid. 278, it was held, that the use of the batture outside of the 
levee, on the bank of the river, at New Orleans, was vested in the public or city for 
public uses, but that the title to the soil, and the accretions, were vested in the front 
proprietors of the land to which the batture attaches or forras.s 
(a) Just. Inst. 2, 1, 28. Dig. 41, 1, tit. Dc Acq. Rer. Dominio, 7, 1. Puff. 4, 7, 12. 
The civil law says, that the ground gained on a river by alluvion, or imperceptible 
increase, belongs to the owner of the adjoining land, jure gentium. This is also the 
rule of the common law. Bracton, lib. 2, c. 2. Hale, Dc Jure Maris, c. 6. 2 Blacks. 
Coin. 261, 262. The King v. Lord Yarborough, 3 Barn. & Cress. 91. 1 Dow & 
Clarke, 178, S. C. New Orleans v. United States, 10 Peters's U. S. Rep. 662. 
Schultes on Aquatic Rights, 1 15-138. Deerfield v. .^rms, 17 Picks Rep. 41 . If sea- 
weed be cast on the seashore by slow degrees and gradual accumulation, it belongs as 
a marine increase toahe riparian proprietor. Emans v, Turnbull, 2 Johns. Rep. 322. 


1 Halsey v, McCornish, 18 N. Y. (4 Smith,) 147. 

2 Barrett v. New Orleans, 18 La. An.{^^106. 
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middle of the river, they would belong in severalty to the owners 
on each side, according to the original dividing line, or Jilum 
dqum continued on from the place where the waters begin to 
divide. Each proprietor is entitled to a larger or smaller pro- 
portion of the alluvial formation and shore line, according to the 
extent of his original line on the shore of the river, (a) ^ 

• This principle of the common law has been recog- 429 
nized and prevails in the states of Maine, New Hamp- 
shire, Massachusetts, Connecticut, New York, New Jersey, 
Maryland, Ohio, Virginia, North .Cafolina, and Louisiana. (6) 


(rt) Hale, Do Jure Maris, c. 1, 2, 3, 4. 6. Bracton, Do Acq. Her. lib. 2, c. 2, sec. 2. 
Dig. 41, 1, 29. King v. Smith, Doug. Hep. 441. Code Napoleon, No. 561. Tho 
People o. Court Appraisers, 13 Wendell, 355. Deerfield u. Anns, 17 Pick. Hep. 41. 
Toullicr, Droit Civil, tom. iii. 107, 108. If the waters of a river be divided by an 
island, and one fourth of the stream descends on one side of the island, and the residue 
on the other, it was held, in Crooker u. Bragg, 10 Wendell, 260, that the owner of the 
shore where the largest quantity of water Hows, was entitled to the use of tho whole 
water flowing on that side of the island. 

It may hero bo observed as a general rule, that the rights of a riparian proprietor 
do not attach to a more intruder on land, for ho is limited to his actual possession. 
Watkins v, llolnfkn, 16 Peters’s R. 25. 

(b) Berry v. Carle, 3^reenleaf s Rep. 269. Morrison v. Keen, Ibid. 474. Weston, 
Ch. J., in Bradley v. Rice, 13 Maine Rep. 20*. (In that case it was held, and so it 
had been in Waterman v, Johnson, 13 Pick. Rep. 261, that where the land in a con- 
veyance was bounded by a pond of water, the grant extended only lo tho margin of 
the pond.) Claremont v, Carlton, 2 N. H. Hej). 369. King v. King, 7 Mass. Rep. 
496. Liint V. Holland, 14 Ibid. 149. Ingraham v, Wilkinson, 4 Pick. Rep. 268. 
Adams v. Pease, 2 Conn. Rep. 481. Warner v. Southworth, 6 Ibid. 471. In this lust 
case, it was held, that if a wide ditch or a wide stone wall constituted the boundary- 
line, and the owner on one side conveyed his land, bounding the grantee on the ditch 
or wall, the same principle would apply, and the grant would extend to tho centre of 
the ditch or wall. Palmer v. Mulligan, 3 Caines’s Rep. 318. The People v. Platt, 
17 Johns. Rep. 195. Hooker v. Cummings, 20 Ibid. 90. Ex parte Jennings, 6 Cow-* 

1 In O’Donnell v, Kelsey, 4 Snndf. S. C. B. 202, the respective rights of riparian owners 
came under examination. An Act of the legislature fixed an exterior line, fronting their 
lands, up to which they were allowed to fill in their land. This was held to be a legisla- 
tive grant of land tg the proprietors of tho shores. The court lay down, however, no more 
precise rule of division of the accession of land among the proprietors than this: “ The 
whole of the old and the whole of tho new line are to be taken into consideration, so that 
each may have his due proportion of jvater-front.” If the conrse o^a non-navigable river 
gradually changes, and the main-current cuts off and insulates a point of land, the prop- 
erty in the island thus formed remains unchanged; and if the old bed of the river gnidii- 
ally fills up, this new land belongs to the opposite riparian proprietors, respectively, to tho 
thread of the old channel. Triii^ees v, Dickinson, 9 Cush. 544. 
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*430 In Maine and Massachusetts, some alterations in *1ibe 
common law have taken place ; for by the colony ordi- 
nance of 1641, and by usage arising therefrom, the proprietorB 
of the adjoining land, on bays and arms' of the sea, and other 
places where the tide ebbs and flows, go to low-water jpark, 
subject to the public easement, and not exceeding one hundred 
rods below high-water mark. According to judicial oonstruo- 

cn*8 Rep. 618. Arnold v. MunJ/, 1 Halsted’s Rep. 1. Haye8^.Ex*r v. Bowman, I 
Rand9lph’9 Rep. 417. Mead v. Haynes, 3 Ibid. 33. Home v. Richards, 4 Call. 441. 
Gavittv. Chambers, 3 Ohio Rep. ‘495. Browne v. Kennedy, 5 Harr. & Johns. 195. 
Williams v. Buchanan, 1 fredelPs N. C. Rep. 535. Morgan v, Livingston, 6 Martin's 
La. Rep. 19. In Browne v. Kennedy it was held, that if the state he entitled to the 
soil covered by a river not navigable, and grants the lands lying on such a river, and 
names the river as a boundary, the grantee becomes a riparian proprietor, and entitled 
to the land the river covers, ad ^dum medium aqum. A variety of cases to the same 
effect arc cited in the learned note of the reporter, in 6 Cowen’s Rep. 544 ; and they 
demonstrate the existence of the rule that a grantee, bounded on a river, (and it is 
almost immaterial by what mode of expression,) goes ad medium JUum aquoiy unless 
there bo decided language showing a manifest intent to stop short at the water's edgc.i 
So, if a conveyance of land on the bank of a river, not navigable, be bounded along 
the shore of the nW, the grantee still iekesad filtm aquee. Starr v. Child, 20 Wendell, 
149. In the case of The Canal Commissioners v. The People, 5 Wendell, 423, the 
laitj^uago of the judges of the Court of JJrrors, in Nc;v York, was, that by the rule of 
the common law which prevailed here, grantk of lands, bounded on rivers above tide- 
water, extended usque JUum aquee, including the beds of rivers and the islands therein, 
and the exclusive right of fishing, unless the same was clearly intended to he reserved, 
but subject, nevertheless, to the right of the public to use the water as a highway. The 
right of the riparian owner to the stream is as sacred as other private property, and 
the state cannot appropriate the water to public uses by artificial erections or improve- 
ments, without making compensation. The People v. Canal Appraisers, 13 Wendell, 
355. Lands under the water of navigable lakes are placed on the same footing with 
lands under the waters of navigable rivers, and they require a specific grant to enable 
«the riparian proprietor to go beyond the shore, and the grant of the bed of such lakes 
can only be made to the owner of the adjoining land.'^ This is the rule in New York 
and New Hampshire equally as to the waters of navigable rivers and lakes. N. Y. 
Revised Statutes, vol. i. 208, sec. 67. The State v. Gilmanton, 9 N. H. Rep. 461. In 
Scotland, navigable lakes, though not considered strictly inter regalia, yet, if they form 
great channels of communication, Mr. Bell thinks there is some reason to regard them 
as res publiar, and subject to public uses os a navigable river. Principles of the Law 
of Scotland, 171. In this country, our great navigafhle lakes are properly regmrded 
M public property, and not susceptible of private property more than the sea. 


1 This is the rule in Wisconsin. Walker v. Shepardson, 4 Wis. 486. 

2 The same rule applies to the Niagara River. Kin^an v. Sparrow, 12 Barb. R. 201. 
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tipns of that ordinance, the flats between high and low-water 
mark maybe occupied by wharves and other erections, provided 
the easement or passage be not too much obstructed ; and this 
right of property to ftw-water mark, or one hundred rods, ex- 
tends to all cases where the tide ebbs and flows, including as 
well the shores of the open sea, as those of creeks and covesf(«) ^ 
The common law, as we have already seen, has been rejected, 
or deemed inapplicable to the great inland rivers in Pennsylva-, 
nia, and the owners of the land on the banks of them do not, as 
of course, acquire right to the soil^co^ered^by the waters of the 
rivers ; but the soil and waters of the rivers, with the rights and 
privileges incident thereto, remain in the public, (b) In South 


(«) Storcr V. Freemf^n, 6 Mass. llcp. 435. Dane’s Abr. vol. ii. 693, 694. ' Parker, 
Cb. J., in Ingraham r. Wilkinson, 4 Pick. Kep. 258. Sale v. Pratt, 19 Pick. R. 191. 
In the case of Thomas v. Hatch, 3 Sumner’s R. ITOjn a case in the district of Maine, 
it was held, that a boundary on a stream, or or to a stream, includes the flats to low- 
water mark, and in rnany cases to the middle thread of the river. But if the boundary 
be to the haukf or by tJte batik, or on the bank of a river, the boundary may be limited to the 
bank. So, if it be bounded by the»i«r^m of the stream. Nickerson v, Crawford, 16 
Maine R. 245. gcc, also, mpra, 415. The colonial ordinance of 1641 extended the 
title of riparian propric^rs to the low-water mark, and though originally limited to the 
Plymouth Odony, and afterwarjjls annulled, yet the doctrine of it is held in Massachu- 
setts and Maine to be part of the common law of those states. Parsons, Ch. J., in 
Storer v. Freeman, 6 Mass. Rep. 438. Lapish r. Bangor Bank, 8 Greenleuf. 85. In 
the case of The Commonwealth of Massachusetts v, Wright, (American Jurist, No. 6, 
185,) it was decided, in 1829, that a wharf extending into the navigable channel in Bos- 
ton harbor, so ast in the course of time to injure the navigation, was indictable as a pub- 
lic nuisance ; and upon conviction, it was ordered to be abated at the expense of the de- 
fendants. See Rex v. Lord Grosvenor, 2 Starkie, 511, and Hale, Do Portibus Maris, 
c. 7, sec. 2, Whether the erection in such cases amounts to a common nuisance, is a 
question of fact. The law of Connecticut declares it to be a common nuisance to 
dam, stop, or obstruct any river, brook, stream, or run of water, or divert the samef 
from its natural course, to the prejudice of any person, without liberty from the town, 
where such town has a right to grant it. Revised Statutes of Connecticut, 1821, 
362. 

(6) Carson v. Blazer, 2 Binney’s Rep. 475. Shrunk v. President of the Schuylkill 
Navigation Company, 14 Serg. & Rawle, 71. Zimmerman v. The Union Canal Com- 
pany, 1 Watts & Serg. 351. In Starr v. Child, 20 Wendell, 149, Mr. J. Bronson 
earnestly contended, that the riHe of the common law, that the flow and reflow of the 
tide was a test of a public river, did not apply to the great fresh-water rivers of New- 
York, and that they belonged to tli^ public ; but the majority of the court adhered to 

1 See a recent analogous statute, in New Jersey. Acts of N. J. p 336 
* See Browne v. Sco|jield, 8 Barb. 230. 

48* 



570 


Of EBAL PROPERTY. [PART VI. 

Carolina the doctrine of the common law on this subject has 
been held to be inapplicable ; but as the common law still ap- 
plies to rivers capable of being made navigable, and which pos- 
sess obstructions to the passage bf boats of every de- 
* 431 scription, and * as the adjoining owners in such cas^ go 
^ ad filum aquee^ (a) the modifications which the common 
law has undergone do not seem to be very material. So, in 
North Carolina, the ebbing and flowing of the tide is not the 
sole test of a navigable river. If a river be deep enough for sea- 
vessels to navigate to and from the ocean, it is a navigable 
strea^m, and the boundary of the adjacent land is not the thread 
or middle of the channel, but the edge of ^ the water at low 
water mark. (6) ^ 


and declared the common-law rule. In Alabama, the rule is, that every watercourse, 
suited to the ordinary purposes of navif^ation, whether the tide ebbs and flows or not, 
:i8 a public highway, and the riparian owner cannot assert any private right of soil to 
>tho bed of the river beyond the low- water marjt. The question in that state does not 
• depend upon the common-law test of the ebbing and flowing of the tide *, for if the 
-river he suited to the ordinary purposes of navigation, it is, by statute, declared to be 
a public highway, and the title to the bed of the river remains in t\^ public, unless it 
has been expressly granted. Bullock v. Wilson, 2 Porter*^ Rep. 436. And it is 
competent to a state government to authorize the erection of a bridge across a nav- 
igable river, below where the coasting trade is carried on by licensed vessels, provided 
the bridge be built with a drawbridge, for the passing and repassing of vessels, free 
of expense. The People v. S. and R. Railroad Company, 15 Wendell, 113.^ , j 

(a) Cates v. Wadlington, 1 M’jDord’s Rep. 580. 

(b) Wilson Forbes, 2 Dev. Rep, 30. Ingraham v. Threadgill, 3 Ibid. 59. In the 
latter case it was the language of the court, that in a river not navigable for the pur- 
poses of navigation, the right of Ashing belongs to the riparian owners. In Elder v, 
Biirrus, 6 Humph. R. 358, the Supreme Court of Tennessee followed the rule in North 
Carolina, and in opposition to the rule of the English law, held, that the owners of 

‘land on a navigable stream above tide-water, had title only to ordinary law-water 
mark, and not to the centre of the stream. 

By compact between the states of Virginia and Kentucky, in the years of 1789 and 
1792, the jurisdiction of the river Ohio, below high-water mark, was to be common 
to the people of each state. 


1 The criterion of a navigable river seems to be substantially the . same in Tennessee. 
Stuart t>. Clark, 2 Swan, 9. ^ S 

5* United States v. New Bedford Bridge, 1 Wood. & M. B. 401. In this case theilfjjht dif 
constructing bridges across navigable waters is elaborately examined by Mr. JuatiOB 
Woodburjr. Subject, perhaps, to an exception in the states formed from the N. W. Terri- 
tory, it was considered that the states have sovereign power over their tide-waters and 
nfivigablo rivers, in all cases where such power has not been delegated to and exercised by 
f Congress. 
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The Rea^shore, according to Lord Hale’s definition, is the 
ground between' the ordinary high and low-water mark, and it 
pnmd facie^ and of common right, belotigs to the king, but may- 
be vested in a subjecf by prescription, or by grant, as if the king 
grants a manor mrii Httore mavis eidem adjacente^ the shore itself 
will pass, {a) ^ But it was said by the Ch. J., in Arnold v. Mun- 
dy^ (b) that a grant bounded upon navigable water, where the 
tide ebbs and flows, extended to high-water mark when the tide 
was high, and to low-water mark when the tide was low, and 
that the immediate space between Bigh-water and l®w-water 
mark might be reclaimed, and exclusively appropriated by the 
owner of the adjacent land, to wharves, buildings, and other 
erections, (c) ^ There may be a movable freehold, as is stated by 
Lord Coke ; {d) and if a grant was made of the sea-shore, the 
freehold would shift as the sea receded or encroached, and it 
would take all the soil that should, from time to time, be within 
high and low-water mark, (e) But I should apprehend the bet- 
ter opinion to be, that in ordinary grants of land bounded on the 
sea, or a river, the boundary limit must be stable, either at ordi- 


(а) Do Jure Maris, c. 4 , 5. Constable^H case, 3 Co. 105, 107, b. The slun'e 
of a fresh river is where the land and water ordinarily meet. 6 Cowen, 547. By the 
Civil Code of Louisiana, art. 442, the 8ea>shoro is declared to he that space of land 
over wdjich the sea spreads in the highest water, during the winter .season. 

(б) 1 TIalsted's llep. 1. 

(c) In Scotland, the owner of land, bounded on tlie sea-shore, may prevent the 
encroachments of the sea by artificial operations, and thereby gain by embankments, 
holding the shoro subject to the public uses. BeU\'< Principles of the Law of Scot- 
land, 169. A similar principle was declared in Connecticut, in Nicholas v. Lewis, 
15 Conn. R. 137, and that the freehold so n^claimed from the sea shore was in 
the riparian proprietor, subject to the public right to abate it, if it proves to be & 
nuisance. 

(rf) Co. Litt. 48, b. 

(e) Bayley, J., in Scratton v. Brown, 4 Bani. & Cress. 485. So, also, as to admi- 
ralty jurisdiction. See supruy vol. i. 366. 


.^1^ a nolo to Oalmady V. Rowe, 6 Man.,G.& Scott’s R. 878, doubt is expressed whether 
^atise De Jnrie Maris Ue really the j)roductioii of Lord Hale. Ko one else is, however, 
named as the probable author. As to what are ordinary liigh tides, the line renelied by 
which is the limit of the shore, see Attorney-Gcncrnl v. Chambers, 27 Eng. L. & Eq. 242. 

2 See this doctrine elaborately discussed in Bell v, Gough, 3 Zahr. 624. See, also, State 
V. Jersey City, 1 Butcher, 626* ^ 
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nary high or low-water mark, and not subject to alternate change 
with the tlux and reflux of the tide. In Handley^ Lessee v. 
Antony^ (a) it was considered as a general, natural, and conven- 
ient rule of construction in public grants of territory bounded 
by a instead of being bounded by the bank or 

432 *rf»hore, to take the permanent river for the boundary line, 
and that would, of course, carry the line to ordinary low- 
water mark, and include the land left diurnally b.are by the re- 
ceding of the water. The rule was, in that case, applied to a 
country or state bounded* by ‘a river ; and the Epglish common 
law does not allow the riparian owner, under the grant of the 
sovereign, of lands bounded on tide-waters, to go beyond ordh 
nary high-water mark, (b) Such grants are construed most fa- 
vorably for the king, and against the grantee ; and Sir William 
Scott has vindicated (c) such a construction as founded in wise 
policy ; for grants from the crown are made by a trustee for the 
public, and no alienation should be presumed that was not 
clearly and indisputably expressed, 

(3.) Of highways^ 

Every thoroughfare which is used by the public, and is, in the 
language of the English books, “ common to all the king^s sub- 


(a) 5 WhfMt. Rep. 374. 

(b) PHrsons, Ch. J., in Storer i\ Freeman, 6 Mass. Rep. 438. Cortclyou Van 
Brundt, 2 Jolins. U<‘p. 3.57. In Kean v. Stetson, 5 Pickering, 492, it was considered 
that the whole of a navigalile river included within high water-mark, on each side, 
was a public highway, and owners of the adjoining lands have no right to erect 
wharves and other obstructions between high and low-water mark, if it materially 
.injure or straighten the passage for vessels and boats.i A grant or prescription to 
occupy the flats of a navigable river with wharves and other erections, is always upon 
the iin[)licd condition, that they do not essentially impair the public easements in the 
stream, for then the erection would become a nuisance.* 

(c) - 5 Rob. Adm. Rep. 182. In Hollister v. Union Company, 9 Conn. Rep. 436, a 
grant on a navigable river was not con.strued so as to impede the reasonable improve- 
ments of the navigation, though remote and consequential damages to the banks or 
shores of the river might ensue. 

1 Wlicfn a vessel is sunk by accident, and withouC any default in the owner, no dutj^ ii 
onlinarily cast upon him to use any precaution, by placing a buoy to prevent other vesselil 
from striking against it. Brown r. Mnllctt, 6 Man. Clr.mg. & Scott’s K. 699. 

2 The People v. J^ambier, 6 Deuio's It. 9. Thurman v. Morrison, 14 B. Mon. (Ky.) 867. 
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jects is a highway, whether it be a -carriage-way, a horse-way, 
a foot-way, or a navigable river. It is, says Lord Holt, the genus 
of all public ways, (a) ^ The law with respect to public high- 
ways, ahd to fresh-wftter rivers is the same, and the analogy 
perfect, as concerns the right of soil. The presumption is, that 
the owners of the land on each side go to the centre of the load, 
and they have the exclusive right to the soil, subject to the right 
of passage .in the public. (6) Being owners of the soil, they 
have a right to all ordinary remedies for the freehold. They 
may maintain an action of ejectrtieift for encroachmewts upon 
the road, or 'an assize if disseised of it, or trespass agaiiisi^ any 
person who digs up the soil of it, or cuts down any trees 
growing on the side of the road, and * left there for shade *'433 
or ornament. The freehold and profits belong to the 
owners of the adjoining lands.^ They may carry water in pipes 
under the highway, and have every use and remedy that is con- 
sistent with the servitude or easement of a way over it, and 


(а) Tho Queen v. Saintliif, 6 Mod. Kep. 255. 

(б) The law isVcll settled, that where a mere easement is taken for a j)ul)lic high- 
way, the soil and freehold remain in the owner of the hind, incumhered only with the 
easement, or right of passage in the public. Dovaston v. Payne, 2 H. Blacks. 527. 
And upon thcdiscoiititiuanco of tho highway, the soil and freehold revert to the owner 
of the land. Fairfield v. Williams, 4 Mass. Uep. 427. Perley v. Chandler, 6 Ibid. 
454. Staekpole v. Healey, 16 Mass. llcp. 33. Mayor, &c. of Savannah v. Steam- 
boat Company, H. M. Charlton’s Rep. 342. United States v, Harris, 1 Sumner, 21, 
37. Nicholson v. Stockett, 1 Walker’s Mississippi Rep. 67. In the matter of John 
and Cherry streets, 19 Wendell, 659, 666. Nelson, J , 12 Wendell, 371, 373. It is a 
principle of the common law, and equally the law in every state, unless specially con- 
trolled. In one of the eases above cited, the owner was held to be restored to the use 
of the soil, though he had received compensation for it. 


1 A court, or street closed at one end, is not a highway, capable of dedication to the 
public as such. Holdane v. Trustees, 23 Barb. 103. 

* It has been decided in New York, that it is no violation of the state constitution for- 
bidding private pijpperty to be taken without compensation, to authorize cattle, &c., to 
dep^ture in public highways, wtthont any compensation to the owner of the fee for the 
^ his heibage, &c. Griffin v. Martin, 7 Barb. S. 0. Rep. 297. Hardenburgh v. I.ock- 
Woo^, 86 Barb. (N. Y.) 9. 

To allow a street to be used as a railway track is not a misapplication', if it does not in- 
terfere with* the public use. Adams v. Samtogn & R. Co. 11 Barb. R. 415. But a rail- 
way cannot be built upon a highway without compensation to the owners of the fee. Wil- 
liams V. N. Y. Central B. R. Co.,16 N. Y. (2 Smith,) 97. 
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with police regulations, (af The established inference of law is, 
that a conveyance of land bounded on a public highway carries 
wit h it the fee to the centre of the road, as part and parcel of 
the grant. The idea of an intention in ttie grantor to ^thhold 
his interest in a road to the middle of it, after parting with all 
his right and title to the adjoining land, is never to be presumed. 


(tt) 1 Rol. Abr. 392, B. 2 Inst. 705. Lade v. Shepherd, Str. Rep. 1004. Gibbs, 
Cli. J., 7 Taunt. Rep. 39. Abbojt, Cb* J., Si Starkie’s Rep. 463. l3oe v, Pearsey, 7 
Barn. & Cress. 304. Goodtitle v, Alfoer, 1 Burr. Rep. 133, 143. IleMdlam u. Head- 
ley, HHolt’s N. P. Rep. 463. Cortelyou v. Van Brundt, 2 Johns. Rep. 357. Jackson 
V. Hathaway, 15 Ibid. 447. Makepeace r. Worden, I N. Hump. Rep. 16. Peck v. 
Smith, 1 Conn. Rep. 103. Perley v. Chandler, 6 Mass. Rep. 454. Robbins v. Bor- 
man, 1 Pick. Rep. 122. Adams u. Emerson, 6 PicK. Rep. 57. Writtcr y. Harvey, 1 
M'Cord, 67. Bolling u. Mayor of P. 3 Randolph, 563. Chambers y. Furry, 1 Ycates’s 
Rep. 167. Pomeroy v. Mills, 3 Vt. Rep. 279. Gidney y. Earll, 12 WendelPs Rep. 
98. Mayor, &c. of Savannah v. Steamboat Company, R. M. Charlton’s Rep. 342. 
The owner of the land, over which a public liighway passes, if he digs <i raceway across 
the road, mid f»uilds a bridge over it, and a traveller sustains damage by its being out 
of repair, is liable in damages. Dygert w. Sclicnck, 23 Wendell, 446. The statute 
of New York, (N. Y. Revised Statutes, vol. i. .52.5,) allowing the owners of lauds ad- 
joining highways to plant t^/’ces on the sides of the road, and to bring actions of tres- 
pass for injuring them, assumes and affirms the principle of the' common law in 
relation to such rights. It specially dcclarc.s that all trees s*ianding or lying on any 
land over which a highway is laid out, are for the u!rc of the owner of the land, ex- 
cept such tis may be requisite to make or repair the highway or bridges on the land. 
U’hough a turnpike corporation has only an easement in the’land over which the turn- 
pike road is located, a grant of the use of the land necessary for the enjoyment of the 
franchise, as by erecting toll-houses, and digging wells and cellars for their accommo- 
dation, is necessarily implied. Tucker y. Tower, 9 Piek. Rep. 109. By the law of 
Louisiana, which follows in this res*pecl the civil and not tlic common law, the soil of 
public highways is in the public. Renthrop v, Bourg, 4 Martin's Rep. 97. Dig. 43, 
8, 2, 21. In the city of New York, the rule is, that if a lot he sold, bounded on a 
street as desif/nuted on a map of the city, or of the owner's land, the piircliuscr takes the 
lot with the indefeasible privilege of a right of way in the street as an easement. The 
fee of the street remains in the vendor, but subject to the easement, and the value of the 
fee is but nominal. This right of way is founded on an implied covenant in the grant. 
The street is considered, by means of the sale and map, as dedicated to the public by the 
vendor, when the municipal authorities shall think proper to open the street. In the 
Matter of Lewis-street, 2 Wendell’s Rep. 472. Livingston y. Mayor of New TTork, 
8 Ibid. 85. AVyman v. Mayor of New York, 11 Ibid. 486. Thfe cases of City of 
Cincinnati v. Lesst'c of White, 6 Peters’s U. S. Rep. 431. Sinclair v. Corat^^tky 
Harrington's Mich. ,Ch. R. 404, and of the Trustees ol Watertown y. 4 

Paige’s Cli. R. 5H), lay down the same rule, thatMf the owner of lands in a city iv 
village lays the same out in lots and streets, and sets apart ground for a ptlhlic square! 
or commpn, it is a dedication of the streets or squares to the public, of which the 
grantees cannot be deprived. 
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It would be contrary to universal practice ; and it was said, in 
Peck V. (a) that there was no instance where the fee of a 

highway, as distinct from the adjoining land, was ever retained 
by the vendor. It require an express declaration, or 

something equivalent thereto, to sustain such an infer- 
ence; and it may be considered as the * general rule, M34 
that a grant of land bounded upon a highway or river, 
carries the fee in the highway or river to the centre of it, pro- 
vided the grantor at the time owned to the centre, and there be 
no words or specific description t6 sBow a contrary indent, (b) 
But it is competent for the owner of a farm or lot, having ione 
cpr more of its sides on a public highway, to bound it by express 
terms on the side or edge of the highway, so as to rebut the pre- 
sumption of law, and thereby reserve to himself his latent fee in 
the highway. He may convey the adjoining land wilhout the 
soil under the highway, or the soil under the highway, without 
the adjoining land. If the soil under the highway passes by a 
deed of the adjoining land, it passes as parcel of the land, and 
not as an appurtenant. It is equally competent for the riparian 
proprietor to sell his upland to the top or edge of the bank of a 
river, and to reserve the stream or flats below high-water mark, 
if he does it by clear £fnd specific boundaries, (c) The pur- 
chaser, in such a case, takes the bank of the river as it is, or 
may thereafter be, by alluvion or decrease of the flow of the 
river. He takes it subject to the common incidents which may 
diminish or increase the extent of his boundaries, {d) He may 


(а) 1 Conn. Rep. 103. 

(б) 1 Rol. Abr. 392, B. pi. 5. Har^y. Law Tr. 5. Stevens v. Whistler, 11 KasCs , 
Rep. f)\, Headlam v. Headley, 1 Holt’s N. P. Cases, 463. Wright v. Howard, 1 Si- 
mons & Stewart, 190. Brown v. Kennedy, 5 Harr. & Johns. 195. Corndyou v. Van 
Briindt, 2 Johns. Rep. 357. Jackson r. Hathaway, 15 Ibid. 447. Canal Commission- 
era r. The People, 5 WondclI’s Rep. 423. Liint ?;. Holland, 14 Mass. Hep. 149. 
Rateh v. Dwight, 17 Ibid. 289. Claremont ?\ Carlton, 2 N. H. Rep. 369. Luce v. 
Cariey, 24 Wendell, 451 . Momson v. Keen, 3 Greenleaf, 474. Chatham ?•. Brninard, 
11 Gon^. R. 60. Ckamplin v. Pegidlcton, 13 Ih. 23. Johnson v. Anderson, 18 Maine 
It. 76> Wontra^ Tyler v. Hammond, 11 Pick. Rep. 193. 

v. Freeman, 6 Ma.ss. Rep. 435. Hatch v. Dwight, 17 Ibid. 299. Jack- 
96fl 1 ?. iiathaway, 15 Johns. Rep. 4^7. Webber v. Eastern R. R. Company, 2 Met- 
calf, 151. Cliild V, Starr, 4 Hill’s N. Y. R. 369,373, 374, *381. Dunlap r. Stetson, 4 
Mason’s R. 349. 

(d) Adams v, Frothingham, g Mass. Rep. 352. Scraiton v. Brown, 4 Barn. & 
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also convey the bed o a stream separate from the lands which 
bound it. (a) 

(4.) Of servitudes and vicinage. 

The civil law treated very extensively of these incorporeal 
righits annexed to land; and what in the common law are 
termed easements^ or a right which one man has to use the land 
of another for a special purpose, went under the general denom- 
ination of servitudes^ because they were charges on one estate 
for the benefit of another.^ Toullier defines servitudes to be real 
rights, jwm in re^ existing in the property of another. Like in-, 
corporeal hereditaments, they have been held not to pass with- 
out a grant, (b) By virtue of such a right, the proprietor of 
the estate charged is bound to permit, or not to do, certain acts 
in relation to his estate, for the utility or accommodation of a 
third person, or of the possessor of an adjoining estate. The 
term is a metaphorical expression, borrowed from personal servi- 
tude, but the charge is entirely attached to real estates, and not 
to the person. ServUutum ea natura est^ ut aliquid patiatur out 
nan facial. Servitutem non hominem dehere sed r^m. (c) 


Cress. 485. Dunlap w. Stetson, 4 Mason’.s Rep. 349. A river where the tide docs not 
chb and flow, has no shores in the legal sense. It has n/xi, but not UUms ; and .shores, 
when applied to such a river, mean the water’s edge, or margin of the stream. Child 
y. Starr, 4 Hill’s U. 370,380, 381. 

(rt) Den V. Wright, 1 Peters’s Cir. Rep. 64. See the notes to the case of Dovaston 
V. Payne, 2 H. Blacks. 527, in Sinith’s Leading Cases, Law Library, N. S. vol. xxv. 
in which the English, and esficcially tlie American eclitor, Mr. Wallace, has condensed 
and classified the principles respecting highways and riparian rights, deduced from 
the numerous cases, with diligence, skill, and usefulness. 

(h) Orleans Navigation Company New Orleans, 2 Martin, 214. Easements may 
arise by iiniilicd grant, as upon the severance of an estate by a grunt of part thereof, 
all those continuous and a])parcnt easements continue which have been used by the 
owner during the unity of the estate, and without which the enjoyment of the severed 
portions could not be fully had, for no man can derogate from his own grant.^ Ease- 
ments of necessity are also implied as incidents to a grant. In Gale & Whatley's 
Tnriitise of Easements, the numerous English cases on this suliject are cited, 
critically and skilfully analyzed. See pp. 49 to 86. ThC New York edition of ftiP' 
treatise by Mr. Han^mond, is much improved by the addition of American 

(c) l)ig. 8, 1, 15. Ibid. 8, 5, 6, 2. TonlliePs «Droit tJivil Franyais, tom. iii. n, ■ 


1 Kieffer v, Imhoff, 26 Penn. 438. Burwoll v. Hobson, 12 Gratt. 3211. 
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The Regulations in the civil law* on the subject of urban 
and rural servitudes were just and equitable, and the pro- 
visions made to define and protect those rights, were far more 
minute and precise tlfan those which are to be found 
* on ^he same subjects in the books of the common law ; * 436 
and it is difficult to solve many questions arising on 
those rights, without having recourse to the solid and luminous 
principles of the civil law, which are of permanent and univer- , 
sal application, {a) 

• In cities, where the population ‘ is ^dense, and the btiildings 


376. Institutes of the Civil Law of Spain, by Doctors Asso and Manuel, triinslatod 
by L. F. C. Johnston, 1825. This dij^cst of the civil jurisprudence of Spain (rollcc.ts 
summarily and states with great precision, the Spanish law concerning servitudes, 
both in town and country, (lib. 2, tit. 6,) and it appears to be a very close adoption of 
the distinctions of tbe civil law on the subject of rural and city services. The Code 
Napoleon,!). 2, 4it. 4, has also condensed, and tlie Civil Code of Louisiana has 
borrowed from it, the principles of the civil law on the subject of servitudes. Before 
tbe promulgsition of the code, there were many French treatises on servitudes, and in 
the Repertoire do Jurisprudence, par Merlin, and in his questions de Droit, tit. 
Servitude, a crowd of Italian, German, and French treatises on servitudes are cited, 
and among thcuii flic Traite dcs Servitudes, by Lalaurc, which Toullier says has heeii 
of great use to all succeeding writers. The subject is treated at large by Merliui'and 
he has enriched it with forensic d’lscussions. The treatise by Desgodets was a simple 
commentary upon the law of buildings, under the custom of Paris ; but since the era 
of the code, M. La Pago has published two octavo volumes, entitled Lois des Bati- 
mens, ou le Nouveau Desgodets, in wlircli the law of vicinage, in relation to city 
servitudes, is c.‘:m mined with great minuteness of detail. The Traite du Voisinage, 
in two volumes octavo, by. M. Fournel, a French lawyer of the old rtu/ime, discusses 
at large the different subjects embraced by the law of vicinage, in an alj)hal)eiical or 
dictionary form; and ho is a learned and voluminous writer, who has published 
several interesting tracts o,n various branches of the law, and who speaks with freedom 
and contempt of the great mass of laws and ordinancc.s promulgated by the revolii- • 
tionists in France prior to 1800, when the first edition of his work on the law of vicin- 
age appeared. In those legislative assemblies, ho says, there were /)cm da jurisconsultes, 
bcaucoup d'hommes de hi. Since the new code, the Traite des Servitudes, suivant lea 
Principes du Code, par M. Pardcssus, is mucli regarded, and this eminent professor 
is always cited by Toullier with respect, though he combats with freedom many of his 
opiniopflv Toullier himself (tom. iii. 326-554) has discussed the whole of this subject 
of servitudes upoif tke principles of the code, with his usual order, accuracy, and 

when spqjiking of the Roman law in relation^to this subject, sjiys, 
that Q^^gue chose gue wms demandez aux his RomaineSf elhs vous en fournissent la rc/mtse ; 
and we may say of that law, as the younger Pliny said of Titus Aristo, who was an 
accomplished lawyer, and his particular friend : Nihil est quod discere velis, quod ille 
docere non imsit. 

VOL. III. 


49 
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compact, a great variety of urban services grow out- of the rela- 
tion of vicinage. There is the right of support^ which . arises 
from contract, or prescription, which implies a grant. This 
right is where the owner of a house stipulates to allow his 
neighbor to rest his timbers on the walls of his house.^ fThere 
is also the servitude of drip^ by which one man engages to 
permit the waters flowing from the roof of his neighbor’s house 
to fall on his estate.^ So there is the right of drain^ or to con-, 
vey water in pipes through, or over the estate of another;^ The 
right q]t way may also be attached to a house, entry, gate, w6ll, 
or city lot, as well as to a country farm. These servitudes or 
easements must be created by the owner ; and one tenant in 
common cannot establish them upon the common property 
without the consent of his co-tenant, (a) The exercise of these 
urban and rural servitudes may be limited to certain times. 
The right of drawing water, for instance, from, a neighbor’s 
well, may be confined to certain hours, or a right of passage 
may be confined to a part of the day, or to a certain place, (b) ^ 


(а) Dig. 8, 1, 2. Ibid. 8, 2, 19. Pothier, Coutume cPOrlcans, Int. tp tit. 13, des 
Servitudes, art. 2, n. C. See, also, his Trait6 du Qi'asi-Confrat de Communuutd, 
sim; Institutes of the Laws of Holland, by Van der Linden, b. I, c. 11, Sec. 2 ; In- 
stitutes of the Civil Law of Spain, by Doctors Asso and Manuel, b. 2, tit. 6 ; Bell’s 
Principles of the Law of Scotland, 266-274 ; Civil Code of Louisiana, arts. 734-738. 
In Burge’s Comm, on Colonial and Foreign Laws, vol. ii. tit. Servitudes, the law of 
urban and rural servitudes, under the civil law, and the codes of those nation.^ which 
have adopted and modified the civil law, is extensively considered. Servitudes, 
chargeable upon the estate in common, such as the right to enter, and search and dig 
for coal, and carry it away, would go to alter, injure, waste, and destroy the estate ; 
and any attempt to do it without common consent, or under some equitable modifica- 
tion, to be prescribed on partition or otherwise, would subject the party to the action 
of trespass or waste, or to restraint by injunction at the instance of the dissenting co- 
tenant. 

(б) The general rule, iii the civil and French as well as in the English law, is, that 


1 In England this right may be acquired by twenty years’ enjoyment of such suppoi;^. 

Hide V. Thornbbrough, 2 Car. & Kir. Bep. 250. ** ' 

2 See Bellows v. ijackelt, 16 Barb. Ii. 96, where the court held the owner of. iv building 
responsible for injury oausod by water dripping from his Aof, though it did not appear 
whether it fell on his own land or not. 

8 Pyer V. Carter, 40 Eng. L. & Eq. 410. 

* The owner of laud, the eaves of whose house extend over the adjoining lot without 
objection, for twenty years, acquires an easement in sudii lot. Cherry v. Stein, 11 Md. 1. 
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(6.) Of party-walls. 

If there be a. party-wall between two houses, and the 
owner of one of * the houses pulls it down, in order to *437 
build a new one, and Vith it he takes down the party- 
wall ]pelonging equally to him and his neighbor, and erects a 
new house and new wall, he is bound, on his part, to pull do^sv n 
the wall and reinstate it in a reasonable time, and with the 
Jeast inconvenience; and if the necessity of the reparation of 
the old wall ,be established, the neighbor is bound to contribute 
ratably to the expense of the new wall? But he is not* bound 


the burden of necessary repairs of an easement is cast upon the owner of the domi- 
nant and not of the servient tenement, for the easement is for the exclusive benefit of 
the former. Dig. si. serv. vend. 1, 6, sec. 2, 1, 8. Code Civil, art. 698. Bracton, 
lib. 4, fo. 222. Lord Mansfield, in Taylor v. Whitehead, 2 Doug. R. 745. Gale & 
Whatley on Easements, 308. Prescott v. Williams, 5 Metcalfs R. 429. The law of 
vicinage rests on just foundations. Any act or default of the possessor of a tene- 
ment, to the injury of a party interested in the neighboring tenement, becomes a 
nuisance.! go, if a person, negligently and without ordinary prudence, constructs a 
hay-rick on the extremity of his land, and with great negligence suffers hay to remain 
liable to spontaneous ignition, and it takes fire and burns his neighbor’s house, he is 
liable in damages. Vaughan n. Menlove, 3 Bingham’s N. 0. Rep. 468. See, also, to 
the same point, Tubervil v. Stamp, 1 Salk. Rep. 13 j Barnard v. Poor, 21 Pick. Rep, 
878. If a fire occurs by the negligence of the owner, and destroys his neighbor’s 
house, he is liable in damages ; but not if the accident was inevitable, or the owner not 
in fault. The principle is, that every man is so bound to deal with bis own property, 
as not to injure the property of others. To erect on the defendant’s house caves and 
a pipe, overhanging and conducting water on land in the occupation of a tenant, is a 
permanent injury, which gives an action on the case to the reversioner. Tucker v. 
Kewman, 3 Perry & Davison, 14. If sparks from a railway or steamboat engine set 
fire to an erection on an adjoining field or building, the liability of the company for 
the injury will depend upon the (]ncstion of negligence on their part. Aldridge v. 
G. Western R. Co. 3 Manning & Granger, 515. Cook v, Champlain T. Company, 
1 Denio, 92. S. P. supra, vol. ii. 284. A canal company is not liable in damage for 
a mere accidental broach of a canal. Higgins v. Ches. & Del. Canal Co. 3 Harring- 
ton, 411. Messrs. Gale & Whatley on Basements, have troatod of the rights and 
remedies arising from nuisances created by vicinage, 27.5-296, and to that learned 
work 1 refer the reader, as a critical digest of the cases would lead me too far into 
detail. ’ 


The owner of warehouses *Cannot imalntain an action for damiTges, by reason of a 
^milfance obslyucting the trade at a wharf, whereby his business is indirectly injured. 
Dougherty e. Bunting, 1 Sandf. (Law) R. 1. A slaughter-house in a city has been held to 
ht primA fade a nuisance to those living in the neighborhood. Brady e. Weeks, 8 Barb. 
S. 0. Rep. 167. Gatlin u. Valentine, 9 Paige’s B. 676. 
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to contribute to building the new wall higher than the old bttej 
nor with more costly materials. All such extra expense must 
be borne exclusively J)y him who pulls down and rebuilds< (n) 
If the owner of a house in a compact town finds it necessary 
to pull it down, and remove the foundations of his buUding, 
and he gives due notice of his intention to the owner of the 
adjoining house, he is not answerable for the injury which the 
owner of that house may sustain by the operation, provided he. 
remove his own with reasonable and ordinary care.„^6) ^ Where 


(a] [ Campbell V. Meesir, 4 Johns. Ch.Rep. 334. Pothier, Du Quasi-Contrat 
Communaat6, Nos. 187-192, 220, 221. 

(b) 2 lloll. Abr. .564, T. pi. 1. Peyton i?. St. Thomas's Hospital, 9 Barn. & Cress. 
725. Masey v. Goyder, 4 Carr. & Payne, 161. Waltera v. Pfeil, 1 Moody & Malkin, 
362. Wyatt v, Harrison, 3 Barn. & Ad. 871. But in this last case it is sugi^sted, 
that if the house which is injured by the digging hod been ancient^ the rule might be 
otherwise, as that circumstance might imply the consent of tlie adjoining proprietor 
to its erection. Buildings which are ancient, or erected upon ancient foundations, or 
protected by prescription, cannot lawfully be disturbed by deep excavations or other 
improvements on adjoining lots. But otherwise a person may make reasonable 
improvements and excavations on his own ground, though they should injure or 
endanger an edidee on the adjoining land, by digging near and deeper than its foun- 
dations, provided he exercises ordinary care and skill; and tiic injured party does not 
possess any special privileges, protecting him from Vhe conse(]uences of such improve- 
ments, either by prescription or grant. Lasala v, Holbrook, 4 Paige, 169. Thurston 
V. Hancock, 12 Mass,,U. 221. Jones v. Bird, 5 Barn. & Aid. 837. Kichart v. Scott, 
7 Watts, 460. Whether due care has been used in the case is a question of fact for 
a jury. Dodd v. Holme, 3 Neville & Manning, 739. 1 Adol. & Ellis, 493, S. C. 
The taking proper precautions to prevent injury to adjoining walls in disturbing 


1 An agreement to set a house at a given distance from the street, is for an interest in 
lands, and void, unless in writing, Wolfe v. Frost, 4 Sandf. Ch. R. 72. So, an agreement 
by a railroad company to maintain a permanent tum-oui track; and such agreement is a 
contract for an casement. Pitkin v.,Lorig Island K. R. Co. 2 Barb* Oh. R. 221. But see 
Sampson i7. Burnside, IS N. liamp. R. 264. See,* as to general right ef owner of land to 
excavate next to his neighbor's walls, RadclifiTs Executors v. The Mayor, 4 Gomst. K. 
195; Nelson 0. Godfrey, 12 111. R. 20. Recovery in case of iqjury to adjoining premises 
by excavation is for the damage done to the soil and not for thaA done to the buildings ' 
thereon, unless they are ancient. Farrand v. Marshall^. 19 Barb. 880S McGuire v* Grant, 

1 Dutcher, 856. Where one erects two or more houses, adjoining and so couneeted as 
mutually to support^ each other, a right to such mutu^ support is created, whicii opn- 
tinues after a division of the ownership. Richardsci\ Rose, *24 Eng. L. & £q. 406. Eno i;.* 
Del Vecchio, 4 Duer, 63. S. C. 6 Duer, 17. A right granted of the use of a part of a 
for the purpose of erecting a party- wall is an incorporeal hereditament, and a oovenaht 
.running With It binds and is a charge upon the land. Ketellas v. Penfold, 4 E. t). Smith, 
(N.y.)122. 
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there had been no party- wall, but the walls of the bou^e pulled 
down stood wholly on its lot, yet if the beams of the other 
house rested upon the wall pulled down, and had done so for a 
period sufficient to establish an easement by prescription, the 
owngr of the adjoining house would be entitled to have his 
beams inserted for a resting-place in the new wall. Such an 
easement is continual, without requiring the constant and im- 
mediate act of man ; and it is an apparent one, shown by an^ 
exterior wo^Js: ; and, consequently, it has the qualities sufficient 
by the corumon law, and also deemed® in the French few suffi- 
cient to establish .an easement by prescription, (a) It has-been 
held, in England, that the owners of a party-wall, built at joint 
expense, and standing partly on the land of each, are not 
tenants in common,* but each party continues owner 
*of his land, and has a right to the use of the wall, *438 
and a remedy for a disturbance of that right. But the 
common use of a wall separating adjoining lots belonging to 
different owners is primd facie evidence that the wall, and the 
land on which it stands, belong equally to the different, owners, 
in equal, undivided moieties, as tenants in common, (b) 


foundations, is indispensable, to exempt the party from responsibility for special loss. 
Trower w. Chadwick, 3 Bing. N, C. Rep. 334. Pierce v. Musson, 17 La. Rep. 389. 
Fardessus, Traifd dcs Servitudes, 302. Partridge v. Scott, 3 Moes. & Welsby, 220. 
If a man builds Ids house at the extremity of his land, he does not thereby and with- 
out a grant acquire any right of easement or support over his neighbor’s land. See 
Gale and Whatley’s Treatise on Easements, 216-267, where all the cases are cited 
and commented upon as to the right of support, and of making excavations ad- 
joining another’s land. The civil and the French law are also referred to in that and 
other branches of the work, whenever they may serve to illustrate what may be du-, 
bious or obscure in the English law on the topics under discussion. 

(a) Code Napoleon, No. 690. 

(h) Matts V, Hawkins, 5 Taunt. Rep. 20. Cuhitt v. Porter, 8 Barn. & Cress. 257 .• 
The Building Act of 14 Geo. III. c. 78, has given to each party certain easements in 
the wall on the land of the other, and has made special and ample provision on the 
subject of houses and partition walls in the city of London. Some statute regulations 
of that kind seem ^ be requireckin large cities, though in Franco the customs of Paris 
and Orleans have supplied the place of more minute statute provisions. We have in 
the Assize, enacted under •Henry Fitz-Ailwyne, the first Lord* Mayor of London, 
A. D. 1189, a very carious document respecting the regulation of party-walls. After 
the great fife in ^the time of King Stephen, London began to be built of stone and 
tile. The walls wore to bo three feet in thickness, and each ownef was to give half 
of the space for the wall. If any individual was aggrieved by the encroachment of 
49* - . 
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(6.) Of divisim fences. 

In connection with this snbject of party-waHs, may bo^rnen- 
tioned the law concerning division fences between the o^netB 


. his neighbor, he could restrain the workmen hy giving security to the sheriiT to appear 
and prosecute. The mayor and twelve sworn aldermen were to repair to the spot 
and hear the allegations of the parties, and decide finally between them. The cn- 
, eroachment was to be corrected in forty days, or the sheriff executed the rtimedy. 
Sir Francis Falgravc’s Rise and Progress of the English Commonwealth^ vol. ii. 172, 
174, 175. /This ordinance is evj^ence of a strong, vigilant, and ciVilized police in 
that rude and turbulent ago. The weirk of Sir Francis surpasses aify modern work 
whatever in ingenious and profound antiquarian erudition relative to English legal 
antiquities. r 

Party-walls and buildings in the city of Philadelphia arc specially regulated by 
statute. Purdon’s Digest, 984, 985. And the operations of the English statute of 
Geo. III., on the rights of neighboring proprietors, and the adjudication on those 
rights, are fully stated in Gibbons on the Law of Dilapidations, 110-125. So, in the 
city of Washington, by the fundamental regulations in buildings, established iij 1791, 
it is a condition annexed to title, that when the owner of a lot builds a partition wall 
‘between himself and his neighbor, he 8hall*lay l;hc foundations equally upon the lands 
of both, and any person who shall afterwards use the partition wall, or any part of it, 
shall reimburse to the first builder a moiety of the charge of such part as he shall use. 
Miller u. Elliot, C. C. U. S. March Term, 1839. 

In the <?ity of New York, the foundation of every building must not*be less than 
six feet below the street or sidewalk directly in front of it ; and if not, the owner will 
not be entitled to recover damages, by the erecting, with ordinary care, of any ad- 
joining building. Laws of New York, April 10, 1818, c. 106. In respect to trees 
growing on or near the division line between two lots of land, it was held, that if the 
tree grows on the lot of A., with nearly an equal part of its roots spreading into the 
ground of B., thc< tree nevertheless belongs to A., in whoso soil the body of it is. 
Masters v. Pollio, 2 Rol. Rep. 141. Lord Holt held that, in such a case, A. and B. 
were tenants in common of the tree, though if all the roots grew in the land of A., 
and the branches overshadowed the land of B., the branches followed the root, and the 
property of the whole tree was in A. Waterman v. Soper, 1 Lord Raym. 737. In 
r Holder V. Coates, 1 Moody and Malkin, 112, the right was considered as turning upon 
the fact, in whose land was the tree first planted. The civil law made such a tree 
common property. Inst. 2, 1, 31. Dig. 41, 1, 7, 13. See,^ on diis subject, Code 
Civil, arts. 670, 671, 672, 673. In Grifiin v, Bixby, 12 N. H. Rep. 454, the same 
principle was followed, and it was held, that if a tree stand directly on the lino 
between two owners, it is the common property of both, and trespass lies if one of 
them destroys it without consent of the other. In Lyman v. Hale, 11 Conn. Rep. 
177, it was held, after an elaborate discussion, that if a tree stanclb on the land of A., 
and extends its roots into* and its branches over the land of B., the tree, with all its 
roots and branches, «^and the fruits thereon, belong exclusively to A., and B. becomes a 
trespasser if ho appropriates to his own use any of the overhanging fruit. *1^8 ap- 
pears to have been the best considered, and is not only the latest, bq|t the*^ most sislple 
and definite rule on» the subject. [ 

In New York, by the statutes of March 19, 18111, c. 35, sec. 20, (and ii 
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of adjoining lands. These interests arO generally the object of 
local statute regulations. The doctrine is, that at common law 
the tenant of a close was not bound to fence against an ac^oin- 
ing close, unless by fUrce of prescription ; and if bound by pre- 
scription to fence his close, he was not bound to fetice against, 
any cattle, but such as were rightfuUy in the adjoiningtilose. 
If not bound at common law to fence his land, he was never-- 
theless bound, at his peril, to keep his cattle on his own ground^ 
and prevent them from escaping, (o) ^ The legal obligation of 


Still in foroe,) the Common Council of the city of New York was authorized to make 
*rulcs and regulations for making, atncndiiig, and maintaining as well partition fences 
as others, in the city. Under this power, the corporation have, by ordinance, (1833,) 
regulated partition fences and walls. It requires partition walls to bo made and 
maintained by the owners of the land on each side, and if the same can he equally 
divided, each party shall make and keep iu repair one half part. Disputes concern- 
ing the division of the wall, and the parts to be made or repaired by each owner 
respectively, or as to its sunicieticy, to be settled by the alderman and assistant of the 
ward. * If the wall cannot be conveniently divided, it is to be made and kept in repair 
at joint and equal expense. A surplus wall, higher or lower than the regulation, to 
be at the individual expense of the owner; and on a neglect of contribution by one 
party, the othersmay make the whole wall, and recover from the other party his pro- 
portion of the expensf. This same regulation applies to partition fences.^ 

(a) Iluat w. IjOW, 6 Mass. Uep. 90, Thayer v, Arnold, 4 Metcjilf, 589. Little v, 
Lathrop, 5 Greenlcaf, 356. Holladay v. Marsh, 3 Wendell, 142. Chancellor Wal- 
worth, in 18 Wendell, 221. Stackpole v. Hcaly, 16 Muss. Rep, 33. Avery v. Max- 
well, 4 N. H. Rep. 36. Wells V. IlowcII, 19 Johnson, 385. Stiifford v. IngcrsoH, 3 
Hiirs R. 38. The removal of land-marks is made a misdemeanor by statute in New 
York ; and the N. Y. Revised Statutes, vol. i. 353-355, and the Revised Statutes of 
Ohio, 1831, and of Illinois, 1833, have prescribed rules for making and maintaining 
sufficient division fences between the owners of adjoining lands ; Imt there is an 
express exception, in New York and Ohio, in favor of owners choosi/jg to let their 
lands lie open and in that case 1 apprehend that, us a general rule, the, respective 
owners would he remitted to their common-law rights and dutips. The etjuitable rifle 


1 Sturtevant v, Merrill, 38 Me. 62. Hurd v. Rut. & Bur. K. B. Co. 25 Vt. 116. Richard- 
son V, Milburn, 11 Md. 840. 

2 In Sherred v. Cisco, 4 Sandf. S. C. B. 460,1the following principles are laid down as to 

portyowalls: • 

There is no obligation in the oVners of adjacent lots to unite in building a party-wall. If 
one owner place half of the wall on the adjacent lot, the owner of the lot is not liable to 
.contrlbajte on subseqaentl^Pusing the wall ou his own land. Themspective owners of the 
wall are qpi tenants in common; each owns in severalty the portion of the wall on his 
own land, though neither has the right to pull it down without the other’s consent. 

• See Kerwhaoker «, C. C. & C. R. R. Co. 8 Ohio, (N. S.) 172; Acts of Vermont, 1858, 
No. 29. 
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the tenants of adjoining* lauds to make and maintain partition 
fences, where no prescription exists, and no agreement has been 
made, rests entirely on positive provisions by statute ; and tres- 
pass will lie against the owner of cattle entering on the grounds 
of another, though there be no fence to obstruct them, upless 
he can protect himself by statute, or prescription, or agree- 
ment. (a) l^he public have no rights, even in a public high- 
;way, but a right of way or passage ; and if cattle be placed in 

towarcU making and maintaining division fences between adjoining owners of land, 
we find in the statutes of the old^ Plymouth Colony. Plymouth Colony Laws, edit. 
1836, p. 196. The principle of equitable contribution towards the erection and main-* 
tenance of dhdsiou fences between the owners of adjoining lands, exists independent 
of statute provision. In the matter of R. & S. Railroad Company, 4 Paige, 553.^ It 
is to bo found in the instiftitions of those nations which are founded upon the civil 
law. Code Napoleon, arts. 65.3, 655, 656. Civil Code of Louisiana, arts. 683-686. 
Institutes of the Laws of Holland, by J. Van der Linden, b. 1, c. 11, sec. 3. The 
statute of Alabama declares a partition fence to be the joint property of both the 
adjoining proprietors, and $ach is bound to keep the entire fence in good repair ; and 
if one of them will not aid in repairing the fence, the other may cause it to be done, 
and recover the value or moiety of the expense. Walker v, Watrous, Alabama R. 
N. S. vol. viii. 493.*-^ ^ 

(a) Churchill v. Evans, 1 Taunt. 529. Thayer v. Arnold^ 4 Metcalf, 589. The 
8tai;utc law of Alabama, regulating partition fences, (Laws of Alabama, 362,) gives an 
action for damages against the owner of cattle breaking into any grounds inclosed 
with a strong and sound fence.’' This would imply that, in tliat state, no suit lies, if 
there be no protecting fence. And in New York, by statute of April 18, 1888, c. 
261, if any person liable to erect or repair a divison-fence, shall neglect or refuse to 
do it, he shall have no action for damages incurred, but shall be liable for all damages 
accruing by reason of such refusal, to the lands, crops, &c., of the pgi’ty injured. See 
the very provisional statute law of Connecticut on the subject. Statutes .of Connec- 
ticut, 1 838, pp. 250-258. In Connecticut the rule of the common law is not adopted, 
and the owner of lands is obliged to inclose by a lawful fence, or he cannot maintain 
f.n action of trespass for a damage thereon, by the cattle of another. Stud well v. 
Ritch, 14 Conn. R. 292.^ The statute of Mississippi defines a lawful fence to be one 
five feet higli, well staked and ridered, or sufficiently locked, and so close that the 
beasts breaking into the inclosurc could not creep through.” Revised Code of Mis- 
sissippi, 1824, p. 334.^ 


1 But where an owner of unimproved land, adjoining unimproved land of another person, 
builds a fence on the line, he cannot call on the other for contribution. Palmer v, Silvet- 
thorn, 82 Penn. State B. 66. • 

a Myers v. Dodd, 9 Ind. 290. 

Wright 0 . Wright, 21 Conn. 829. 

^ See more recent regulations on the subject of division fences and party- walls in Mis- 
sissippi, in Laws of Miss. 1854, ch. 106. See, also, Acts Kentucky, 1862, ch. 57. 
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the highway for the purpose of gracing, and escape into an ad- 
joining close, the owner of the cattle, unless he owns the 
soil of that part of the highway on * which he placed his * 439 
cattle, cannot availTiimself of the insufficiency of the 
fences in excuse of the trespass, (a) ^ 

(7.) Of running waters* 

Important questions have arisen in respect to the use of run- 
ning waters, between different proprietors of portions of the same 
.•stream ; and such questions are dail^growing in interest, as the 
value of water-power is more and more felt in manufacturing 
» establishments. 

Every proprietor of lands on the banks of a river, has natu- 
rally an equal right to the use of the water which flows in the 
stream adjacent to his lands, as it was wont to run, {currere 
without diminution or alteration.^ No proprietor has 
a right to use the water, to the prejudice of other proprietors, 
above or below him, unless he has a prior right to (Jivert it, 


(a) It is stated, thaf in Enp^land, a party who makes a partition fence between him 
and his neighbor, must make wholly on his own land. Lawrence, J., in Vowles 
V. Miller, 3 Taunton, 138. But, in Massachusetts, the more reasonable rule is, that 
partition fences and dkebes are to be placed on the land of both parties equally. 
Newellr. Hill, 2 Metcalfs B. 180.** 


1 Where the fence of the close adjoining the highway was insufficient, it was held«that 
no damage could be recovered of the owner of cattle which entered ove^ such fence. 
Griffin v, Martin, 7 Barb. S. C. Rep. 297. And see Hardenburgh w. Lockwood, 25 Barb. 
(N.Y,.)9. 

Where domestic animals, though authorized to run in the highway, enter upon land 
where they have no, right, as upon the track of a railroad, and are run upon and killed, 
(and, it seems, if it be done negligently,) the owner cannot recover for his damage. The 
Tonawanda R. R.*Co. v. Munger, 5 Denio^s R. 255. In this case there was no obstacle to 
prevent the animids coming upon the track. But see Kerwhacker v. C. C. & 0. R. R. Co. 
8 Ohio, (N. S.) 172. 

2 Running wai^r, for the diversion of which an action will lie, mdst be a really dednite 

natural stream, confined in a \^ll<^efined channel, and not more drainage, flowing over or 
soaking through the soil. Rawstron v. Taylor, 38 Eng. L. & Kq. 428. Broadbeot v. Rams- 
botham, 84 Id. 668. Ashlty v. Wtfeott, 11 Cush. 192. • 

8 A rail;road ooiporation, which erects as the division fence required by statute the 
crooked or Virginia fence, inclosing a like quantity of land on each side of the dividing 
line, is not a treii^aBser. It seems ^at in New York Immemorial custom has legalized the 
use of such divUion fences. Berris v. Van Buskirk, 18 Barb. 897. 
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or a title to some exclusive^ enjoyment.^ He has no property 
in the water itself, but a simple usufruct while it passes along. 
Aqua currit et debet cwrere ut currere solebat/i^ the language 
of the law. (a) Though he may use th(f water while it runs 
over his land as an incident to the land, he cannot unreasonably 
detaia it, or give it another direction, and he must return it 
to its ordinary cannel when it leaves his estate. Without the 
consent of the adjoining proprietors, he cannot divert or di- 
minish the quantity of water which would otherwise descend 
to the proprietors below, \ior throw the water back upon the 
proprietors above, without a grant, or an uninterrupted enjoy- 
ment of twenty years, which is evidence of it. (6) ^ This , 


{a) But if a running stream bo not u natural watercourse, but created l)y tlie 
owner of the land, and it flows beneficially into a neighbor’s land, as water raised 
from a mine by a steam-engine, or water from the spout of the eaves of a row* of 
houses, thrown upon and used by the owner of adjoining ground, no presumption of 
a grant or a right to have that water continued in perpetuity exists, for that would 
unreasonably compel the owner of the mine to work it, or keep his engine in motion, 
or his row of houses unaltered. Arkwright Gell, Kxch. E. T. 1839, cited in Galo 
& Whatley on Easements, 182, 

(h) Dig, 39, 3, 4, 10. Code, lib. 3, t. 34, 1, 7. Pothier, Trait6 du'Contrat de So- 
cie'te, second App. Nos. 236, 237. Toullier, tom. iii. 88, n. 133. Luttrel’s case, 4 Co. 
87, a. Shurry v, Pigott, 3 Bulst.’R. 339. S. C. Popbam, 166. Hays v. Hays, 19 
La. R. 351. Brown w. Best, 1 Wils. Rep. 174. Bealey v. Shaw, 6 East^s Rep. 208. 
Wright V. Howard, 1 Simon & Stuart, 190. Saunders v. Newman, 1 Barn. & Aid. 
258. Williams v, Morland, 2 Barn. & Cress. 915. Mason v. Hill, 3 Barn. & Adol. 
304. 5 Ibid. 1. S.,C. Gardner v. Village of Newburgh, 2 Johns. Ch. Hep. 162. Bel- 
knap V. Belknap, Ibid. 463. Merritt v. Parker, 1 Coxe's N. J. Rep. 460. Tyler v, 
Wilkinson, 4 Mason, 397. Coaltcr v. Hunter, 4 Randolph, 58. Hammond y. Fuller, 
1 Paige, 197. Hutchinson v, Coleman, 5 Halstcd, 74. Kingy, Tiffany, 9 Conn. Rep. 

^ In a case of diversion, the plaintiff, who owned only one side of the stream, was al- 
lowed to recover, without showing any perceptibh actual damage. Parker v. Griswold, 17 
Conn. 288. See Till otson v. Smith, 32 N. H. 90; Chatflcld v. Wilson,! Williams, 670; 
Gorrish ». New Market Manuf. Co. 10 Fost. 478; Elliot v. Fitchburg B. R. Co. 10 Cush. 
191; Newliall y. Ireson, 8 Id. 695. Where tlte owner of- a mill was liijtlred by the iinjust 
obstruction of the water below, it was hold that he might enter and remove the obsthic- 
tion. Heath v. Williams, 25 Maine Rep. 209. Overton v. Sawyer, 1 Jones, 308. 

a Wood V. Waud, 3 Weis. H. & G. Kop. 748. In this oiise the genera*! doctrine of arti- 
ficial watercourses is elaborately discussed. Van Hoesen v. Coventry, 10 Barb. R. 618. 
The right to flow lands for one purpose is not defeated by thetexistence of a right in an- 
other person to flow the same lauds for another purpose. Davis y. Brigham, 29 Maine R. 
391. A riparian proprietor, who diverts a stream in a way beneficial to other proprietors 
and inducing them to make expensive improvements, cannot without their consent restore 
the water to its original channel. Ford y. Whitlock, 1 Wiyiams, 266. • • 
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is the clear and .settled general doctfine on * the subject, * 440 
and.,all the difBculty which arises consists in the appli- 


162.^ Bhincliard r. Baker, 8 Gi*cenlcaf, 253. Omelvany v. Jiijr^rers, 2 Hill’s S. C. 
Rep. 634, 640, St. Louis v. St. Louis, Stuart’s Lower Canada Bcj). fjTr). Mnriin v, 
Jett, 12 Louisiana Rep. 501. Webb v. The Portland Manuf. Company, 3 Sumner’s 
R. 190. Davis v. Fuller, 12 Vermont R. 178. Evans v. Merriweatlier, 3 Scaninion’s 
R. 492. Slireve v. Voorhees, 2 Green’s Ch. R. 25. Parker u. Griswold, 17 Con». 
R. 288. In the ease of B.arron & Craig v. Corporation of Bultimore, (American Ju- 
rist, No. 4, p. 203,) the corporation, in the cxerciSb of their municipal pc^ivers, divert- 
ed certain sti'ctuns from their natural channels to a point near the plaiiitiff’>| wharf, 
on navigable water, within the harbor and city of Baltimore, to which point a largo 
•deposit of sand and earth was (tarried dowm by the streams, and injured the, value of 
the wharf. It was held that a private action lay for the damage arising from this 
corporate act. It is stated to have been a rule in the French law, that the owner of 
the higher land had a right to divert a stream to his own utility, and that the owner 
of the land below could not contest it in the absence of a grant. Merlin, Rcp.*Jurisp. 
tit. Coins d’Eau. But the civil code very equitably qualified this doctrine. Code 
Civil, arts. 641, 643, 644. 

The rights respecting running streams, between adjoining propi'ietors of lands, arc 
regulated by very precise rules in Pennsylvania. Thus, in M’Calmont v, Whittaker, 
3 Rawlc, 84, the water-power belonging to a riparian owner was considered us consist- 
ing of the diffei'c^ce of level between the surface v)here the stream in its natural surface first 
touches his land, and ih% surface where it leaves it. The stream under that, limitation of 
right might be occupied, in wh(g>le or in part, or not at all, witliout eudangcriug the 
right or restricting the mode of its enjoyment, unless there has been an actual, prior, 
adverse occupancy protected by the statute of limitations. The riparian owner, by 
digging on his own land, cannot legally lower the surface of the water standing on a 
pool on the land above him, nor can he enter and lower the surface of the water as it 
leaves his land, oy deepening the cluinncl in the land below him. In Aeton v. Blun- 
dell, 12 Mcc.9on & Wclshy, 324, a very important question on water-rights arose, and 
was very learnedly considered. The judgment of the Court of Exchequer Chamber 
made a distinction between waters running on tlie surface of lands, and flowing below 
it in a subterraneous course. The former was open to observation, notorious usage, 
calculation, and value, but not the latter ; and it was held, that the owner of lanri 
through which w-ater flows in a subterraneous course, has not such a right or interest 
in it as to he able to maintain an action against a land-owner who digs a well on his 
own laud, or carries on mining operation.9 in his own land, in the usual manner, and 
drains away the water from the land of the adjoining owner, and leaves his well dry. 
The civil law was examined, and was found to sustain the judgment of^ the court. 
“Marccllu.s scrihit: cum eo, qui in suo fbdiens, vieini fontem avertit, nihil posse agi, 
nec dc dolo actionem ; et saifd non debit )iabere, si non animo nocendi, sed suum 
agrum meliorem faciendi id fecit.” Dig. lib. 39, tit. 3, sec. 12. This question as to 
the rights of water running belo%the surface, seems not to ha^e been raised and set- 
tled in thq English law, and the decision docs not affect the rights mentioned in this 
lecture respecting running waters over the surface of land. The court, went upon the 
principle which gives to the owner of the soil all- that lies beneath the surface, and he 
has a right* to apply snch patiperty to his own purposes at pleasure j and if, in the 
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cation. The owner must ‘so use and apply the water as to 
work no material injury or annoyance to his neighbor below 
him, who has an equal right to the subsequent use of the same 
water ; nor can he, by dams or any obstruiition, cause the water 
injuriously to overflow the grounds and springs of his neigjhbor 
abovfe him. (a) ' Streams of water are intended for the use and 
comfort of man ; and it .would be unreasonable, and contrary to 
fhe universal sense of mankind, to debar every riparian proprie- 
tor from the application of the water to domestic, agricultural, 
and mailufacturing purposes,', provided the use .of if. be made 
undet the limitations which have been mentioned*; and there 
will, no doubt, inevitably be, in the exercise of a perfect right to* 
the use of the water, some evaporation and decrease of it, and 
some variations in the weight and* velocity of the current. But 
de minimis non curat lex^ and a right of action by the proprietor 
below would not necessarily flow from such consequences, but 
would depend upon the nature and extent of the complaint or 
injury, and the manner of using the water. All that' the law 
requires of the party, by or over whose land a stream passes, is, 
that he should use the water in a reasonable manlier, and so as 
not to destroy, or render useless, or materially diminish, or affect 
the application of the water by the prefprietors above or below 
on the stream. He must not shut the gates of his dams, and 


exercise of that right, he intercepts or drains his neighbor's ander>ground springs, it is 
damnum atl^qm injuria.'^ 

(a) Neal v. Henry, 1 Meigs’s Tenn. Kep. 17. If the owner of land flowed by a 
mill'dam, sails the, mill and dam and retains the land, the purchaser takes by the grant 
the right to overflow the land to the fomicr extent. But if the owner sells the land 
Jlowedf and retains the mill and dam, without reserving the right to flow, ho subjects 
himself to damage if he does it, Preble v. liced, 17 Maine K. 169. The grant of a 
mill carries with it the use of the head of water necessary to its enjoyment, with- all 
incidents and appurtenances, as far as the right to convey to this extent existed in the 
grantor. Hackley v. Sprague, 17 Maine R. 281.® 


1 A riparian proprietor may use thq whole face of tb^ water on his own land ; he may 
cause it to sit back to the line of the adjoining proprietor, and will not be liable for damage 
caused thereby, in cassis of unusually high floods. oor^tpanies incorporated for im- 
proving the navigation of streams have not so extensive rights. Monongahela Navigation 
Co. V. Coon, 6 Barr’s R. 379. But see, contra, McCoy v, Danley, 20 Penn. 86. 

2 See Wheatley v, Baugh, 26 Penn, 628. Ellis v. Duncan, 21 Barb. 230. 

® MoTavish n. CanoU, 7 Md. 862. 
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detain the water unreasonably, or let it off in unusual 
quantities, to the annoyance * of his neighbor, (a) Po- * 441 
thier'lays down the rule very strictly, that the owner of 
the upper stream must not raise the water by dams, so as to 
make it fall with more abundance and rapidity than it would 
naturally do, and injure the proprietor below, (b) Put this,;rule 
must not be construed literally, for that would be to deny all 
valuable use of the water to the riparian proprietors. It must 
be subjected to the qualifications which have been mentioned, 
otherwise rivers and streams of waiffer would beconiq utterly 
useless, either for manufacturing or agricultural purposes. ^The 
^ust and equitable principle is given in the Roman law: Sic 


(а) Bcissel v, Sholl, 4 Dallas's Rep. 211. Palmer w. Mulligan, 3 Gaines’s Rep. 307. 
Weston u. Aldcn, 8 Mass. Rep. 136. Colburn v. Richards, 1.3 Mass. Rep. 420. Cook 
V. Hull, 3 Pick. Rcj). 269. Runnels v. Bullen, 2 N. H. Rep. 532. Tyler v. Wilkin- 
son, 4 Mason, 397. Merritt ?^. Brinckerhoff, 17 Johns. Rep. 306. Van Bergen r. Van 
Bergen, 3 Johns. Ch, Rep. 282. Williams v. Morland, 2 Bam. & Cress. 010. Thomp- 
son V. (hockcM-, 9 Pick. 59. Johns v. Stephens, 3 Vt. Rep. 308. Pugh v. Wheeler, 2 
Dev. & Battle, 50. Wadsworth v, Tillotson, 15 Conn. R. 366. In Howell v, McCoy, 
3 Rawlc, 256, tlif.*rule sic lUcre tuo ul (dientim non IceduSf in its application to the doc- 
trine in the text, was lafd down wifh precision and accuracy. It was held, that a per- 
son had a right to so much of t’le water of a stream running across his land as was 
needful and proper for 8upi»lying his tan-yard and bark-mill, and that he was bound 
to return the water so diverted, and not necessarily used and consumed in his busi- 
ness, without unnecessary diminution and waste, into the natural channel below, and 
that he was bound to return it without polluting or poisoning it by admixture with 
unwhole.somc substances, to the injury of tlie owner below. This was in accordance 
with the sound doctrine of the common law, as declared in Aldred’s case, 9 Co. 57, b, 
prohibiting act* creating a nuisance to one’s neighbor J 

So, again, in Arnold v. Foot, 12 Wendell, 330, where a spring of water rises in the 
land of A., and runs 4 i stream to the land of B., it was held, that A. has no right to 
divert the stream from its natural channel, though it bo not more than sufficient for" 
his domestic uses, and for the irrigation of his land. He may use it for domestic 
uses, and for his cattle, but not to irrigate his land, if that would exhaust the running 
stream. Brown v. Best, 1 Wilson, 1^4, S. P. Smith v. Adams, 6 Pdige, 435, S. P. 
The ownef may dig a well on any part of his own land, though ho thereby diminishes 
the water in his neighbor’s well, in the absence of grant, or adverse user, or malice. 
Greenleaf v, Francis, 18 Pickering, 117. 

(б) Trains dc Contrat de Socf<Std, second App. No. 236. 


1 Wheatley v. Chrisman, 24 Penn. 298. Carhart v. Auburn G. L. Co. 22 Barb. 497. A 
legislative grant of a water-power is not a grant of. the water itself os a chattel. Mayor v. 
Commissioners, 7 Ban^^s R. 848. Hill v. Newman, 6 Cal. 445. 

VOL. HI. 50 
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enim debere quern meliorem agrum suum facere^ ne vicini dele- 
riorem facial, {a) ^ 


(8.) Easements acquired and lost by prescription. 

1. This natural right to the use of waters^ as an incident or 
particular easement to the land, may be abridged, or enlarged, 
or modified, by grant or prescription. (5) Though a stream be 
diminished in quantity, or corrupted in quality, by means of the 
exercise of certain trades, yet if the occupation of the party so 
taking Gr using it has existed for so long a time as to raise the 
presumption of a grant, and which presumption is* the founda- 
tion of title by prescription, the other party whose land is below 
must take the stream subject to such adverse right;® and twenty 
years’ exclusive enjoyment of the water in any particular man- 
ner, affords, according to the English law, and the law of New 
York, Massachusetts, and several other states, presump- 
*442 tiou of such a grant. ( 6*) But nothing short *of a con- 


(a) The Code Napoleon, Nos. 640, 641, 643, 644, and the Civil Code of Louisiana, 
arts. 656, 657, establish the same just rules in the use of running waters. So, in North 
Carolina, Missouri, &c., the regulations of grist>nyll8 and mill-dams is deemed a mat- 
ter of public concern, and subject to statute prescriptions, l^cvised Statutes of Mis- 
souri, 1835. II. S. North Carolina, c. 74. 

(b) Prescription is a title acquired by possession had during the time, and in the 

manner fixed by law. Co. Litt. 113, b. 4 

(c) The time of limitation varies in particular states. Thus, in Connecticut and 
Vermont, the term of prescription is hfteten years, and in South Carolina five years. 
Manning v. Smith, 6 Conn. Rep. 289. Martin i;. Bigelow, 2 Aikens, 184.“ Ander- 
son V. Gilbert, I Bay^s Rep. 375. But the law in South Carolina on the subject 
of prescription docs not seem to take its rule from the Act of Limitatfbns of 1712, lor 
in Sims v. Davis, 1 Cheeve's Law and Equity Reports, 2, it was declared or assumed 

^ae settled law, that twenty years of enjoyment of a way over another's land, was pre- 
sumptive evidence of right. Even a right of way over the miinclosed lands of another, 
may be acquired by twenty years’ enjoyment thereof, under an assertion of right by the 


1 Sec Kinbrey v, Owen, 4 Eng. L. & Eq. 476, The preceding doctrine of the text is 
quoted and approved. A riparian proprietor has the right to irrigate his land from the 
stream, if he does not interfere with the rights of other proprietors; and whether his use 
be reasonable or not, depends on the circumstances of ouch case. As^o what is and what 
is not such reasonable use, see Pitts v. Lancaster Mills, 13 Mete. 160; Dickinson v. Grand 
June. 0. Co. 9 EngjuL. & Eq. 513; Sampson 19. Hoddin(>tt,^8 Id. 241; Thomas v. Brnck- 
uay, 17 Barb. 664; Kaulfmnn v. Griesemer, 26 Penn. fo7 ; Billing v. Murray, 6 Porter, (Ind.) 
824; Snow v. Parsons, 2 Wms. (28 Vt.) 469; Parker v. Hotchkiss, 26 Conn. 821. 

3 Moore v. Webb, 1 C, B. (N. S.) 678. 

* Arbuckle v. Ward, 3 Wms. (29 Vt.) 48. 
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tract, or of such a time of enjoym^t of water diverted from 
the natural channel, or interrupted by dams or other ob- 
structions, or materially changed in its descent or character, 
will justify the ownfirtis against any land-owner above or lower 
doWp the stream, to whom such alterations are injurious. In 
the character of riparian proprietors, persons are entitled tef the 
natural flow of the stream without -'diminution to their injury, 
and to them may be applied the observation of Whitlock, J., in^ 
Shury v. Pigott^ (a) that a watercourse begins ex jure uaturm^ 
and having taken a course natural!^, it cannot be diverted. 
But, on the’ other hand, the owners of artificial works tnay 
acquire rights by actual appropriation, as against the riparian 
proprietor, and the extent of the right is to be measured by the 
extent of the appropriation, and the use of the water for a period 
requisite to establish a conclusive presumption of right. In such 
a case, the natural right of the riparian proprietor becomes sub- 
servient fo the acquired right of the manufacturer. (6) The 

one party, or admissions thereof by the other. In Louisiana, the time of prescription 
varies accord ing^to the subject, from three to thirty years. Civil Code, arts. 3435- 
3476. But I presume yiat generally, in this country, we follow the English time of 
prescription. It was so understood by Ch. .T. Parker, in Gayetty v, Bethune, 14 Mass. 
Rep. 49, and in Gilman v. Tilton, 5 N. H. Rep. 231, and by Chancellor Vroom, in 
ShreVe v. Voorhccs, in 2 Green’s N. J. R. 25. In Louisiana, the right of drip is ac- 
quired by prescriptioiT, on an enjoyment of ten years without complaint. Vincent i;. 
Michel, 7 La. Rep. 52. In Pennsylvania, the time requisite to defeat the right to an 
incorporeal hereditament, by non-user, is twenty-one years. Dyer w.' Dupui, 5 Whar- 
ton, 584.1 The English statute of 2 and 3 Wm. IV. c. 71, commonly called the Pre- 
scription Act, establishes the prescription of twenty years arising from the uninter- 
rupted enjoyment of a way, or watercourse, or light, as a legal bar; and in this 
respect the statute seems to be declaratory of the preexisting law, arising, however, 
from a presumption to be drawn by the jury. But this statute is liable to the reproach^ 
of being carelessly and obscurely drawn. Sec Gale & Whatley on Easements, 97, 
123. The statute further declares, that an interruption of the use of an easement, 
acquiesced in for a year, with notice thereof, and of the authority under which it is 
made, will prevent a right from being acquired/^ It does not apply to the extinguish- 
ment of an easement already acquired. 

(a) 3 Bnlst. Rep. 339. 

(h) Brown v. B^st, 1 Wils. RiBp. 174. Bealey v. Shaw, 6 East’s Rep. 208. Tyler 
u. Wilkinson, 4 Mason, 397. Hatch v. Dwight, 17 Mass. *Rep. 289. The law of 

1 Okeson i\ Patterson, 29 Penn. State R. 22. 

2 Payment of an annual sum for the use of an easement is not an interruption within 
the statute. Plasterer’s Go. v. Parish Oik’s Co. 6 Eng. L. ^ £q. 481. See also Eaton v. 
Swansea Waterworks’ Co. 6 Id.^50. 
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general and established dofitrine is, that an exclusive enjoyment 
of water, or of light, or of any other easement, in any particular 
way, for twenty years, or for such other period less than twenty 
years,^ which in any particular state is th 8 dhtablished period of 
limitation, (a) and enjoyed without interruption,*^ becomes an 
adverse enjoyment sufficient to raise a presumption of title as 
against a right in any other person, which might have 
^•443 been, but was not asserted, (b) ® * The right is confined 
to the extent and the mode of enjoyment,, during the 
twenty years. All that t^he law requires is, that tfie mode or 
manfrier of using the water should not be materially varied, to 


watercourses, whether natural or artificial, is the same ; and the uninterrupted flow of 
water for twenty years through an artificial canal, will establish a right through an adit 
artificially made for draining a mine, and used for a brewery below for twenty years 
after the working had ceased, and the mine could not afterwards be so worked as to 
pollute it. Magor v. Chadwick, 11 Adol. & Ellis, 571. 

(«) State V. Wilkinson, 2 Vt. Rep. 480. Cuthbert v. Lawton, 3 M’Cord; 194. Boli- 
var M. Co. V. Neponset M. Co. 16 Pick. 241. Sec also p. 443, n. b, c. Less than the 
prescribed term of limitation may, under (urcumstances, raise the presuin|)tion of the 
dedication of land to the public use. State d, Catlin, 3 Vt. Rep. 53(). So, the exclu- 
sive enjoyment of an casement, as a right of way, for a less period than twenty years, 
iqay form an equitable estoppel to the claim of another person, who has, hy positive 
acts of acquiescence, encouraged an innocent purchaser to buy the land to wliich the 
easement was appurtenant. Lewis v. Carstairs, 6 Wharton, 193. 

(6) Shaw 17. Crawfo|;d, 10 Johns. Rep. 236. Boaley v. Shaw, 6 East, 214. Johns 
17. Stevens, 3 Vt. Rep. 316. No time short of twenty years will legalize a nuisance ; 
and it is no defence to an action on the case for a nuisance, in carrying on the business 
of a tallow;chandler, that the defendant had carried on a noxious and ofiensivo trade 
for three or even ten years before the plaintiff became possessed of his premises. Bliss 
V. Hall, 4 Bingham, N. C. 183. 


1 Prescription applies only to incorporeal hereditaments; and no right to the use of cor- 
poreal property, as, for example, a saw-mill, can be acquired by proscription. Ferris 17. 
Urown, 3 Barb. S. C. Rep. 106. An easement is within the statute of frauds, and caonot 
be acquired by a verbal agreement. Pitkin 17. Long Island Railroad Co. 2 Barb. Ch. R. 
221. 'J'he acquiescence of coterminous proprietors in the location of a boundary line, for 
a length of time sufiicient to bar an entry, authorizes the presumption of an agreement. 
Smith V. McAllister, 14 Barb. R. 484. Davis v, Townsend, 10 Barb. R., 833. 

2 But if the enjoyment be not continuous, no easement is acquired. Pollard v. Barnes, 
2 Cush. (Mass.) R. 191. Branch v. Donne, 18 Conn. R. 288. Fierce t7. Selleck, Id. 821. 
Delahoussaye v, Judidl^, 13 La. An. 687. An easeng^^^ cannot be acquired by adverse 
possession, while the owner of the servient tenement, as agent of the owner of the domi- 
nant tenement, lets the latter to third persons for short and not continuous terms. Holland 
V. Long, 7 Gray, (Mass.) 466. 

8 Hammond v, Zehner, 23 Barb. 478. 
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the prejudice of other owners ; and the proprietor is not bound 
to use the water in the same precise manner, or to applj.it to 
the same mill, for such a construction of the rule would stop all 
improvements in machinery, (a) ^ He is only not to vary the 
enjoyment to the prejudice of his neighbor. He may, by his 
erticiions and dams, increase the quantity of the water appro- 
priated, or increase the velocity of tlie current below, provided 
no material injury be produced to the land or works of the 
occupant of the stream below him, or to his enjoyment o^ 
them. This presumption of title founfled on that enjoyment, is 
equally welbestablished in the English (6) and American 
law. (c) To render *the enjoyment of any easement for 444 


(rt) PHlincr V. Kebblewhaite, 2 Show. 250. 

(h) Lewis V. Price, Esp. Dig. 636. Bradbury v. Grinsell, 2 Saund. Rop. 175, a. 
Brown Best, Wils. Rep. 174. Bealey v. Shaw, 6 East’s Rep. 208. Ralston v. 
Bensted, 1 Campb. N. P. Rep. 46.3. Saunders v. Newman, 1 Barn. & Aid. 258. 
Barker v. Richardson, 4 Ibid. 578. Lewis v. Cross, 2 Barn. & Cress. 686. Williams 
IK Moreland, Ibid. 910. Livett v. Wilson, 3 Bing. Rep. 1 15. Gray v. Bond, 2 Brod. 
& Bing. 667. Wright ?;. Howard, 1 Simon & Stewart, 190. Mason v. Hill, 3 Barn. 
& Adol. 304. 

(c) Hazard v. liobiiison, 3 Mason’s Rop. 272. Gayetty v. Bethunc, 14 Mass. R. 49. 
Hoffman Savage, 15j^d.ld2. Sherwood v. Burr, 4 Day’s Rep. 244. Ingraham v. 
Hutchinson, 2 (yoiin. Rep. 584. , Stiles u. Hooker, 7 Cowen’s Rep. 266. Campbell v. 
iftiith, 3 Halstcd’s Rop. 139. Cooper v. Smith, 9 Serg. & Rawle, 26. Stricklcr v. 
Todd, 10 Ibid. 63. Tyler v. Wilkinson, 4 Mason, 397. Belknap u. Trimble, 3 Paige, 
577. In Massachusetts, the common-law remedy against a mill-owner for overflowing 
another’s land, is taken away, and a special and more limited remedy substituted. 
The Provincial Statute of 1713 allowed the dams of com and saw-mills to stand, 
though they should cause the land of others to be overflowed, and the injured party 
was, by a particular process, to have an annual compensation in damages assessed by 
a jury. Mills, in the infancy of the country, were public easements, and required 
marked encouragement. But this statute was subshuitially, and Ch. J. Parker thinks, 
incautiously, renewed in 1796, when the necessity of such encouragement to mill creo-« 
tions hud ceased, and lands had generally risen in value. Stowell v. Flagg, 1 1 Mass. 
Rep. 364. The Massachusetts Revised Statutes of 1836, p. 676, continued in sub- 
stance the Colony Act, with equitable and careful regulations. But the exceptionable 
principle of the Act is, that it allows the land above the mill to be overflowed, in the 
first instance, at the pleasure of the mill-owner, and leaves the injured party to seek 
his compensation subsequently. There are similar statute provisions in the states of 
Maine, Rhode Island, and Yirgftiia ; and they appear, said the Ch. Justice, to be ma- 
terial and unjustifiable abridgments of the common-law right to the enjoyment of 
property. The statute of Massachnsetts of 1718, and which wa^ continued in Maine, 
under the n^odified statutes of 1821 and 1824, was deemed so inequitable an^ opprea- 


1 Stfickpole V, Curtis, 82 Me. 883. 

60 * 
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twenty years a presumption juris et de jure^ or conclusive 
evidence of right, it must have been continued, uninterrupted, 
or pacific, and adverse, that is, under a claim of right, with the 
implied acquiescence of the owner, {a) The time of enjoyment 
requisite for the prescription is deemed to be uninterrupted, 
whelh it is continued from ancestor to heir, and from seller to 
buyer. It must be a lawful continuation from one per- 
445 son to another, and any * interruption of the enjoyment 
by an adverse claim and possession destroys the prescrip- 
tion. (ft) * 

^ L 

sive to the owners of lands overflowed, that in 1838 a bill was prepared by one, and 
submitted to another legislature in the state of Maine, for repealing the Acts on the 
subject, so as to leave rights and remedies as to overflowing lands by mills to the 
operation of the common law, as is the case in most of the other states. In Virginia, 
the statute regulations concerning the use of running sti*eiirns, and the erection of 
mill-dams, provides, that if a person owning land on both sides of a stream wishes to 
build a dam, he may apply at once, without notice to the owners of the land above 
And below, for a writ (ul quod damnum. The jury summoned under that writ are to 
examine the lands above and below belonging to others, and deedare the damages that’ 
would arise to the several proprietors, who are then to be summoned, and the court 
determines, whether under all circumstances, leave ought to be given to build the dam. 
If given, the party applying is laid under certain conditions for prevdiiting the obstruc- 
tjon of the passage for fish and ordinary navigation, and convenient crossing of the 
watercourse, as should seem meet. The applicant, upon paying the damages assess^ 
to the parties entitled, may proceed to erect his mill and dam. 2 Revised Code, c. 235. 
Crenshaw v. Slate River Company, 6 Randolph, 245. There is a similar provision, 
if a person, desirous to build a mill, owns the land only on one side of the stream. 

1 Revised Code of Virginia, 277. Revised Code of Mississippi, 1824, p. 3.36. There 
are statute provisions of a similar nature in Illinois, North Carolina, Alabama, &c., 
relative to the erection of mills and dams affecting other riparian owners. Revised 
Laws of Illinois, edit. 1833. 1 N. C. Revised Statutes, 1837, p. 420. Aiken’s Ala. 
Dig. 2d edit. 325. And in Indiana, the Act of 1831 declares minute regulations 
, respecting gris^mills and millers. So in Pennsylvania, by statute of March 23, 1803, 
the owners of lands adjoining navigable streams of water, except the rivers Delaware, 
Lehigh, and Schuylkill, may erect dams for mills and other waterworks, and use the 
.requisite water therefor, provided they do not obstruct or impede the navigation of 
the stream, or prevent the fish from passing up the same. 

(a) Bracton, lib. 2, c.23, sec, 1. Ibid. lib. 4, c. 38, sec. 1. Co. Litt. 113, b. Code 

Napoleon, art. 2229. Sargent v. Ballard, 9 Pick. 251. Rowland ». Wolfe, I Bailey’s 
S. C. Rep. 56. Coming w. Gould, 16 Wendell, 531.. Colvin w. Burnett, 17 Wendell. 
664. * 

(b) Inst. Justin, lib. 2, tit. 6, sec. 7, 8. Sargent^v. Ballard, supru. 

1 See, on the subject of prescription as to rights of way. Miller v. Garlock, 8 Barb. B. 
168; Garrett v, Jackson, 20 Penn. 831; Pue e. Pue, 4 Md. Oh. 886; Bowman v, Wick- 

iliffo, 16 B. Mon. 84; Bay/V. Lipscomb, 8 Jones, 186. . 
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The cases usually say, that this’«right, acquired by twenty 
years’ undisturbed and uninterrupted enjoyment of an easement, 
is founded on the presumption of a grant or release ; and if so, 
it is not an absolute title, but one that is liable to be rebutted 
by circumstances, and is to stand good until the presumption 
of title be fully and fairly destroyed. This was the docjtrige so 
late as the cases of Campbell v. Wilson^ (a) and of Livett v. 
Wilson^ {b) and it is the prevalent language in the books, 
English and American, (c*) But some of the later Englisfi 
authorities seem to give to thi^ presumption the most ynshaken 
stability, and they say it is conclusive evidence of title^ In 
Tyler v. Wilkinson^ (d) where the whole law on the subject is 
stated with learning, precision, and force, the presumption is 
even made to be one juris et de jure^ and to go to the extin- 
guishment of the right in various ways, as well as by grant. 
The operation of the presumption, founded on the fact of the 
uninterrupted enjoyment of the easement for twenty years, is 
said to exist, notwithstanding personal disabilities of particular 
proprietors might have intervened, and where, in the ordinary 
course of proceedings, grants would not be presumed, (e) ^ 

The nature and extent of the right acquired by |)rior occu- 
pancy of a running stream, becomes frequently an important 
and vexatious question between different riparian pro- 
prietors. * If I am the first person who applies the *446 
water of a running stream to the purpose of irrigation, 
or of a mill, I cannot afterwards be lawfully disturbed in any 

(a) 3 £ase» Tlcp. 29^. 

(b) Bin^. Rep. 115. 

(c) A plea of an casement enjoyed for twenty years under the statute of 2 and 8 
William IV., must state that the enjoyment was had as of rltjld. Holford v. llankin- 
son, 5 Adol. & Ellis, 11. S. 584. 

{d) 4 Mason, 397. 

(e) No prescription can give a title to land of which more certain evidence may be 
had. It only applies to, incorporeal hereditaments, or for what lies in grant. Wil- 
kinson V. Proud, J1 Meeson & Wclsby, 33. 

• 

1 The doctrine of Tyler ©^Wilkinson is denied in Watkins v. Peck, 18 N. Hump. B. 361, 
877, by Ch. J. Parker, and he consiSers it absurd to presume a grant, where it wns clear 
that no sutfh grant could have existed.” If B. has a prescriptive right to a stream, of 
water, as against A., and B. allows C. to use a portion of the water, A. cannot question the 
right of C., though ho has acquh*ed no prescriptive right as against A. Supra. 
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essential degree, in the exercise of my right, though I may not 
have enjoyed it for twenty years, provided the water be used by 
me in such a reasonable manner as not to divert the natural 
course of the stream from the lands below, or essentially to 
destroy the same use of it as it naturally flowed over the lands 
^ of the proprietors above and below me. (a) Prior o'ccu- 

447 pancy short of *the statute term of prescription, and 
without consent or grant, will not confer any exclusive 
Aght, as between different riparian proprietors, to the use of a 
running stream, (b) If, hor/ever, the prior occupant has enjoyed 
the u^e of water in any particular mode for twenty years, so as 
to have acquired a title ‘by prescription, he is, in that case, 
entitled to remain undisturbed in his possession, in the mode 
and to the extent commensurate with the right as it has been 
acquired and defified by enjoyment, (c) ^ But if the prior use 
of the stream should have been materially altered within the 
twenty years, to the injury or annoyance of any adjoining occu- 
pant, who had, in the mean time, possessed himself of the 

(а) Platt t;. Johnson, 15 Johns. Rep. 21 J. In Ilatoli v. Dwight, 17 Mass. Ucp. 289, 
the Oh. J. went beyond the doctrine in the text, for he said, that the first occupant of 

mill-site, by erecting a dam and mill, had a right to water sufficient to work his 
wheels, even if it should render useless the privilege of any one above or below upon 
the same sti'can\. If the right of prior occupancy, in the ease stated, did not go thus 
far, the water privilege would seem to be rciulcrcd wholly useless for mill purposes to 
all parties. A more limited rule was laid down in Martin v. Bigelow, 2 Aiken’s Vt. 
Rep. 184 ; for it was there held, that a mere prior occupancy of a running stream by 
a mill, did not i)revent another person from using the same water above, on the same 
stream, in a prudent way, unless the mill below had been erected, and the water used 
for it more than fifteen years, being the period of limitation. The court said, that the 
common law on this point was not applicable in Vermont, as it would go to allow the 
person who erected the first mill on a small stream to contr 9 l and defeat all milt priv- 
ileges on tlic same stream above him. So, in Anthony v. Lapham, 6 Pick. 17.5, it was 
declared that the owner of land through wj^ich a natural stream flows, may use it for 
watering his cattle or igrigating his land, but he must use it in the latter way so as to 
do the least possible injury to his neighbor below, and he must return the surplus into 
the nattu'al channel. 

(б) Tyler v. Wilkinson, 4 Mason, 401, 402. 

(c) Saunders v.f^ewman, 1 Barn. & Aid. 258. V^an Bergen vf Van Bergen, 3 
Johns. Ch. Rep. 282. Sherwood v. Burr, 4 Day’s Rep. 244. 


• 1 If the channel be enlarged or varied, no right is acquired for this alteration., unless by 
the use of it for twenty years. Colten v. PoCasset M. Co. 18 Met. R, 429. Shrewsbury r. 
Brown, 26 Vt. 197. See Dickenson v. Grand Junction Canal, 9 Eng. L. & Eq. 613. 
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use of the water, the title by prescription would be want- 
ing as to such * alterations, and they would be unlawful, 448 
and, consequently, a ground of action, (a) 

2. The elements of air and light are rights or incidents at- 
tached to the enjoyment of real estate, and the law^ gives weight 
and effect to the first appropriation of them. They may be 
classed under the head of incorporeal hereditaments, and the 
Roman law considered things of this kind, consisting in right^ 
and privileges, as res incorporates, {h) If ,I build ray house 
close to my neighbor’s wall, I canriot Compel him to demolish 
it, though it" may obstruct my light, for the first occupancyds in 
him. On .the other hand, the owner of a house will be restrained 
by injunction, and be liable to an action upon the case, if he 
makes any erections or improvements so as to obstruct the 
ancient lights of an adjoining house. The lights must be 
ancient to entitle them to this special protection ; and it would 
seem, from the opinion of the judges in Bury v. Pope^ (c) that 
lights of thirty or forty years’ standing were not deemed ancient 
within the purview of the old . rule on the subject. There was 
no doubt, as yearly atS the English revolutidn, that window lights, 
which had become established by the legal time of prescription, 
were entitled to be pfirotectcd against obstructions, (rf) In 
modern times the period of prescription or limitation has been 
shortened, and the uninterrupted and exclusive enjoyment of 
window lights for twenty years, has been held to be sufficient 
to raise a presumption of title to the unobstructed enjoyment 
of that protection, (e) In Daniel Norths (/) it was considered 
as settled law, that twenty years’ quiet and uninterrupted pos- 
session of window lights was sufficient ground for a jury to, * 


(«) Goodrich v. Knapp, MS. case, decided in the gupreme^Court of New York, 
1828. 

(b) Inst. 2, 2. 

(c) Cro. Eliz. 118. 

{d) Villers v. Btll, 1 Show. ^ Palmer v. Fletcher, 1 Lev. 122. Aldred's case, 9 
Co. 58. 

(e) Wilmot, J., 1761, in (.ewis v. Price, Esp. Dig. 636, 2d ed't. S. C. Williams’s 
Sai^nd. Rep. voL ii. 175, note a, b, c. Darwin v. Upton, Williams, note, Ibid. 3 
Term, I59,*cited by Buller, J. Back v. Stacy, 2 Russell, 121. Manicr v, Myers & 
Johns, 4 B. Monroe, 520, 521. 
if) 11 East’s Rep. 371. 
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presume a grant or covenartt, provided there was evidence that 
the owner or landlord (and not the tenant merely) of the opposite 
premises had knowledge during the twenty years of the fact. 
The right so acquired is not absolute, hni^primd facie evidence 
only of right* and it is liable to be rebutted and destroyed by 
proof to the contrary, and it is likewise subject to qualifications. 
Thus ancient lights are entitled to protection as such, in the 
precise mode, and to the extent enjoyed during the period which 
gave them the clai,m to be ancient lights, and no further, (a) ^ 
Nor can •a person sustain claim to an ancient, window light, 
in darogation of his own grant of the adjoining groiind, without 
reservation, (b) ^ 

This doctrine of ancient lights, or, in the language of the 
writers on the civil law, borrowed from the law itself, of “ ser- 
vitudes of lights or prospect ” attached to estates, is laid down 
with great precision in the Pandects, and in the codes of those 
modern nations which have made the civil law the basis of their 
municipal law; (c) and it is evidence of much civilization and 
rcfinemtjnt in the modifications of property. But the doctrine 
is not much relished id this country, owing to the rjipid changes 


(a) Martin v. Goble, I Campb. N. P. Rep. 320. 

(/)) Palmer v. Fletcher, supra, Cox v. Matthews, 1 Vent. 237. Holt, Ch. J., in 
Roswell V. Pryor, 0 Mod, 116. Crompton v. Richards, 1 Price, 27. Story y. Odin, 
12 Mass. Rep, 167. Nor will the making and enjoying window-lights for twenty years 
conclude the adjoining neighbor, and prevent him frotri building up against such lights, 
unless there be evidence of his knowledge of tlie fact sufficient to presume a grant. A 
Ecna'^.t in possession during the time is not sufficient of itstdf to raise the presumption, 
for he might have lieen indifferent to the encroachment. Daniel v. North, 1 1 East’s 
R. 372. By the custom of the city of London, a man may build to any height, upon 
nneient foundations, although he darkens his neighbor’s lights thereby, provided all 
the four walls belong to him. A reversioner may recover for obstructing ancient lights, 
to the injury of his reversionary interest. Shadwell v. Hutchinson, 3 Carr. & Payne, 
615. , 

(c) Vide supra, p. 436, n. a. 

1 Renshaw v. Bean, 10 Eng. L. & Eq. 417. , 

2 Maynard ». Esher, 17 Penn. 222. But this doctrine lioes jiot apply where, there being 
several owners to each lot, some, but not all of them, are part-owners of both lots. Olicrry 
V. Stein, 11 Md. 1. In Pennsylvsinia, no grant of the privilege of light and air over an- 
other man’s ground can be implied from the fact that such a privilege has been long 
eHioj^ed. Haverstick v. Slpe, 33 Penn. State B. 368, 

8 This custom of London respecting ancient lights has been abrogatod’by statute. Trus- 
cott V. Merchant Tailors’ Co. 36 Eng. L. & Eq. 467. 
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and improvements in our cities and villages. A prescriptive 
right, springing up under the narrow limitation in the English 
law, to prevent obstructions to window lights, and views, and 
prospects, or, on the •other hand, to protect a house or garden 
from being looked in upon by a neighbor, would effect es- 
sentially the value of vacant lots, or of lots with feeble^ and 
low buildings upon them, (a) It was admitted, in Mahan v. 
Brown^ (b) that a man might open a window in his ow^ 
house overlooking the privacy of B., and unless the right to the 
window light had been secured by'gr^nt, acquiescence,*or other- 
wise, the only remedy for B.‘ would be the erection, on his#own 
^oil, of an obstraction opposite the offensive window, and in 
that way shut out the light. At length the Supreme Court of 
New York, in Parker v. Foote, (c) went so far as to declare that 
the modern English doctrine, on the subject of lights, was an 
anomaly in the law, and not applicable to the condition of the 
cities and villages in this country.^ The injury resulting from 
window views was deemed rather speculative, and not analo- 
gous to the case of ways, commons, markets, watercourses, &c., 
where the injury was direct, palpable, and material; and the 
same rule of preemption ought not to apply to two classes of 
cases so essentially difRirent.^ Though this incorporeal servi- 
tude of light is familiar to the laws of all civilized nations, 
and is, under due regulations, a very valuable incident to the 
enjoyment of property, there does not seem to be any well- 
founded objection to the decision in the case last referred to, so 
far as it goes to declare that the enjoyment of the easement 


(a) The Enjjflish law does not recognize a servitude of mere prospect, except by- 
express grant or covenant. Aldred’s case, 9 Co. 58. Tindal, Ch. J., in Ten warden 
V. Ching, Moo. & Mai. 400. 

[h) 13 Wendell, 261. 

(c) 19 Wendell, 309. 


1 In Connecticut it is declared by statute, that a right to light cannot be acquired by 
prescription. Kov. Stnt. 1849, tit. 29, ch. 1, sec. IS. {50, also, in MassucliusettH, Acts of 
1852, cli. 144. See, confinnaiory of^he doctrine of Parker v. Footi-, the case of Myers v. 
Goinrnel, 10 Barb. R. 637. In lllinoi.s, an action will lie for obstructing the air and light of 
a house, and lights are deemed ancient after an enjoynicnt of tliein for twenty years. Ger^ 
bor t). Grabel, 16 ill. 217. 

* The same rule was doclarc(^in Ray v. Lines, 10 Ala. R, 63. 
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must be uninterrupted for the period of twenty years, and under 
a claim or assertion of right, and with the knowledge and ac- 
quiescence of the owner; and that the presumption of right, 
under these circumstances, is not an abs^lute bar, and conclu- 
sive, but it may be explained and repelled, and is only a matter 
of er/idence for a jury to infer the right, (a) 

3. The right to the enjoyment of free and pure air^ as inci- 
dent to the estate, is likewise under the protection of the law. 
If, therefore, anything offensive be erected so near the house of 
another, •as to corrupt or fjolltite the air, it beco^nes a nuisance, 
andean action lies for the injury. X)n the other hand, if a tan- 
yard, for instance, renders the air of the house and garden, sub- 
sequently established, adjoining it, less pleasant and salubrious, 
the nuisance is remediless as to the person who voluntarily 
plants himself near it. (/[») 

(9.) Easements lost by abandonment. 

A right acquired by use may, however, be lost by non-user; 


(a) The Court of Appeals in South Carolina, in the case of M^Ci'^ady v. Thomson, 
Dudley’s Law and Etpiity Reports, 131, held, that an aetiefh in the case lay for ob- 
structing^ the air and lijrht of the plaintifTs windowjt, which he had the uninterrupted 
enjoyment of as an casement by the prescriptive nght of twenty years and upwards. 
It is a reasonable right contributing to the comfort and value of a person’s habitation. 
So the Court of Cliancery will, by injunction, in a proper case, prevent the obstruc- 
tion of light enjoyed for twenty years. Robeson v. Pittinger, 1 Green’s N. J. Ch. R. 
57. 

{h) 2 Blacks. Com. 402, 403. Cora. Dig. tit. Action upon the Case for a Nuisance, 
A. C. Rex V. Cross, 2 Carr. & Payne, 483. ^ See supra, p, 441, n. a, 442, n. d. See, 
further, as to nuisance distiirhing the rightful enjoyment of easements, Sir Wm. Jones, 
^222\; Doddridge, J., in Jones v. Powell, Palmer, 536 ; 2 Rol. Abr. Kusaiis, G. pi. 1, 
8, 9.*; Bower v. Hill, 1 Bing. N. C. Rep. 549; Hall v. Swift, 6 Scott, 167 ; Gale & 
Whatley on Easements, 395, 396. It is said by the Chancellor, .in Catlin v. Valen- 
tine, 9 Paige’s R. 575, that a slaughter-house in a city is primd facie a nuisance to 
the neighborhood, and that it was not requisite to eonsiitiitc a nuisance that the nox- 
ious business should endanger the health of the n*eighhorhood. It is sufficient if it 
be offensive to the senses, and renders the enjoyment of life there uncomfortable. 

The remedies for disturbance in the rightful enjoyment of an casement are : 1. By 
act of the party ; for the injured party may enter upon another’s land and abate the 
nuisance. 2. By ae|ion at law.* 3. By suit in equity. See Gale & Whatley on Ease- 
ments, part 4, c. 2.1 


1 Great Falls Co. v. Worstcr, 16 H. 412. 
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and an absolute discontinuance or the use for twenty years, 
affords a presumption of the extinguishment of the right in 
favor of some other adverse right, (a) 1 As an enjoyment for 
twenty years is neceifsary to found a presumption of a grant, 
the general rule is, that there must be a similar non-user tO 
raise the presumption of a release. The mere non-user ctf an 
easement, for twenty years, will 'afford a presumption of a re- 
lease or extinguishment, but not a very strong one, in a cas^ 
unaided by^circu instances ; but if there haa been, in the moan 
time, some act done by the owl^er 8f the land charged with 
the easement, inconsistent with, or adverse to the existen(#e of 
the right, a release or extinguishment of the right will be pre- 
sumed. (b)^ The doctrine of the civil law was, that a se#itude 
was presumed to 'have beeix released or renounced, when the 


(<i) Prescott V. Phillips, decided in 1797, and reported in 2 Evans’s Pothicr, 1,‘hJ. 
Lawrence v. Oboe, 3 Campt). llcj). 514. Braoton laid down till same principle, that 
.incorporeal rights acquired by use may bo ecjually lost by disuse* Lib. 4. De Assisa 
Novu! Disscisin.c, c. 38, sec. 3. Corniiifj v, Gould, 16 Wendell, 531. The last case 
contains a full and learned view of the law on the subject. 

(/;) See tlio reasoning of Sir William D. Evans, in Evans’s Pothier, vol. ii. 136. 
In the case of Wright v. Freeman, 5 Harr. & Johns. 477, a presumption of extinguish- 
ment by non-user, of a right of *way Yor twenty years, was held to be admissible, but 
it was fortified in that case by acts of the party, and these acts were relied on by the 
court.’* Mr. Justice Story, in, Tyler v. Wilkinson, says, that the proprietors of Ser- 
geant’s trench were entitled to so much, and no more of the water of the rivi.*r, as liad 
been accustoiu-.Nl for twenty years to flow through their trench, to and from tlieir mills ; 
whether Actually used or necessary for the mills or not. Sec, also. White v. (haw- 
ford, 10 Mass. llcp. 183. . In Arnold v, Stevens, 24 Pick. 11. 106, the court protected 
an casement so far against the presumption of abaiidoninent, us to hold, that the 
mere neglect of the grantee for forty ycai's to exercise the right to dig ore, in the land 
of another, would not extinguish the right, when thcjre was no act of adverse enjoy-, 
mciit on the part of the owner of the land. In 10 Pick. K. 310, Emerson v. Wiley, 
it was held, that a right of way is not lost by non-user for less than twenty years ; 
and in Ycakle v. Nace, 2 Wharton’s R. 123, that twenty-one years’ adverse occupa- 
tion extinguishes it. 


1 But an eascmcfit, granted b'yrfeed, cannot bo lost by mere disuse. Jewett o. Jewett, 
16 lijivb. 150. 

2 TIjc cessor of a use for a Jpss period than twenty years, accompanied by any act clearly 
indicative of an intention to abandon the right, is sulFicicnt to extinguish a right of way. 
Reg. V. Choflcy, 12 Jurist Rep. (I860,) p. 822. Ward o. Ward, 14 Eng. L. &,Kq. 413. 

8 III Knight V. Heaton, .22 Vt. 480, it was held that a fight of way was lost to Ciie public 
by ah ad^rse occupancy of more than twenty years. 

VOL. III. 51 
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owner of the estate to whioh it was dae perinitted the owner of 
the estate charged.with it to erect such works on it, as a wall, 
for instance, which naturally and necessarily hindered the exer- 
cise of the right, and. operated to anrfihilate it. The mere 
sufferance of works to be erected, repugnant t^ the 
*440 * enjoyment of the servitude, would not raise the pre- 
sumption of a release, unless the sufferance continued 
^for a time requisite to establish a prescription ; or the works 
were of a permanent and solid kind, such as edifices and walls, 
and presented an absolute obstacle to every kind of enjoyment 
of the easement. There, must be a totarcessation of the exer- 
cise of the right to the servitude, during the entire time necesr 
sary im raise the presumption of extinguishment, or there must 
have been some permanent obstacle permitted to be raised 
against it, and which absolutely destroyed its exercise, {a) If 
the act wliich prevents the servitude be incompatible with the 
nature or exercise of it, and be by the party to whom the servi- 
tude is due, it is sufficient to extinguish it ; and if it be extin- 
guished for a moment, it is gone forever, (h) ^ * 


- (a) Dig, 8, 0, 5. Voet, Com. Ad. Pand. lib. 8, tJ>. 6, secs. 5, 7. Toullicr’s Droit 

Civil Franf;ais, tom. iii. n. 673. Repertoire tic Jurisprudence, par Merlin, tit. Servi- 
tude, c. 30, see. 6, c. 33. Toullicr says, that the article Servitude, in the Repertoire, 
is composed with great care. Civil Code of Louisiana, arts. 81.5, 816. Haight v-. Pro- 
prietor.‘< of the Morris Aqueduct, 4 Wash. Cir. Rep. 601. In Dyer v. Saidbrd, 0 Met- 
calf, 395, some nice questions respecting easements were discussed, and it* was laid 
down that an casement could not be extinguished or renounced by a parol agreement 
between the owner of^ the dominant and the servient tenement, but the owner of the 
domiiiuqt tenement may make such changes in the use and condition of tlw estate as 
to amount to an abandonment. So, an executed license may operate as an abandon- 
’raent to the extent of it. 

ih) Taylor v. Hampdon, 4 M'Cord’s Rep. 96. The statute of 2 and .3 William IV. 
c. 71, declared, that no claim to any way or other easement, or to any watercourse, or 
the use of any water, should be defeated by showing the commencement of the right 
or user at any time prior to twenty years enjoyment f and after forty years the right 
should be deemed absolute. So, a claim to the uset)f light, enjoyed for twenty years 
without interruption, should be deemed absolute. Flight v, Thymas, 11 Adol. & 
Ellis, 688. The better doctrine would seem to be, tlft\t the mere intcrmittaiiee of the 
user of an easepicnt, unless accompanied by some evident intention to renounce the 


1 Crain ??. Fox, 16 Barb. 184. Farrar r. Cooper, 34 Me. 894. .Zimraermnn i’. Wengert, 
31 Penn. State R. 401. 
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Unity of possession of the estate* to which an easement is 
atlached, and of the estate which the casement incumbers, is, 
in effect, an extinguishment of the easement.^ But this does 
not. appfy to a way ot necessity ; and tliongh it be suspended 
'by t|ye unity of possession, it revives by necessary implication, 
when the possession is again severed, (a) Nor is a watercefurse 
extinguished by unity of possession, and this from the neces- 
sity of the case, and the nature of the subject. *11118 was setj 
tied, a£ir a* very elaborate discussion, in Shury v. Pi^oU^{h) 
and that case was accurately examilied and deliberratcly con- 
firmed, in afl its parts, in Hazard v. Robinson. But the 
jise of water, in a particular way, by means of an *aquc- *450 
duct, may be extinguished by the unity of possession, 
and title of both the parcels of land connected with the ease- 
ments ; and if the adverse enjoyment of an easement be extin- 
guished, within the period of prescription, by the unity of title, 
and the land which possesses the casement be* shortly thereafter 
separated again from the land charged with the easement, by a 
reconveyance, the right to be acquired by user must cortiYnence 
de novo from the last period, (c) As to light and air, the right 
to them is acqufied by mere occupancy, and will continue so 
long only as the party Continues the enjoyment,* or shows an 
intention to continue it. A person rnay lose a right to ancient 
lights by abandonment of them, within# a less period than 
twenty ycirrs, if he indicates an intention, when lie relin- 
quishes the enjoyment of them, as by building a blank wall 
to his house, never to resume it. [d) It is the modern doctrine, 


rijilit, docs not amount to an a'uindonmcnt/ So, acts of interruption must he known 
niid acquicriobd in to raise the presumption of having renounced the right. Gale & 
AVliatlcy oil Easements, 380-383. 

(<i) 1 Saniid. llep. 3:23, note p. Story, J., in Hazard v, Kohiiisoii, 3 Mason’s Rcj). 
276. ♦ 

(6) 3 Rulst. Rep. 339. Pophiim’s Rep. 166. 

(c) Manning u# Smith, 6 Conn. Ren. 289. • 

(^0 Ibid. 


1 Tiiqugl* i|^ortgages of both the dominant and the servient estate, respectively, he held 
by the same person, a right of way is not extinguished before foreclosure. Jlitgcr v. 
Tarker, 8 Cush. 145. 
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that the ceasing to enjoy stich an easement, acquired by occu- 
pancy, will destroy the right, provided the discontinuance be 
absolute and decisive, and unaccompanied with any intention 
to resume it within a reasonable time ; Snd it is a wHolesorne 
and wise qualification of the rule, considering the extepsive 
and Tapid improvements that are everywhere making upon real 
property, [a) 

( 10 .) Easements Jost by dedication to the public. 

Dedications .of land for* public purposes, as foL charitable and 
religious uses, and for public highways and village squares, 
enure as grants, and may be valid,. without any specific grantee 
in esse at the time, to whom the fee could be conveyed. (6) 
And if a street be designated by public commissioners, duly 
authorized, as passing over certain lands, and the owner subse- 
quently conveys part of the land lots, bounding them on such a 
street^ this is held to be a dedication of the land, over Which the 
street passes, to the public use, and on opening the street, the* 
purchaser can only obtain a nominal sum as a compensation 


{a) Moore Rawson, 3 Barn. & Gress. 332.* Tindal, Ch. J., in Liggins v. Ingo, 
7 Bingham, 693, S. P. It was held, in Moore v. Ruwson, that the right to anciemt 
lights may be devested under an implied abandonment, thongir it was doubted whether- 
it would have that effect on % right of way or common ; and a distinction was taken 
by Idttlediile, J., between prescriptive rights to be enjoyed upon the property of , the 
party himself, and those to be exercised upon the land of another. 

(/;) Town of Pawlct v, Clark, 9 Cranch, 292. City of Cincinnati v. White, 6 
Peters’s U. S. Rep. 431.. Brown u. Manning, ^ Ohio Rep. 303. Watertown v. 
Cowen, 4 Paige, .510. Hobbs y. Lowell, 19 Pick. R. 405. In this last case, the effect 
pf the dedication of a highway to the public, was elaborately discussed, and it was 
held that a highway may be so established* by the owner of the soil, with an assent on 
the part of the public.^ In Gowen v. Phil. Ex. Co. 5 Watts & Serg. 142, Ch. J. Gib- 
son traced this modern, and which he termed anomalous doctrine of dedication to 
pul)lie use, or of a grant to the public without the intervention of a trustee, up to the 
case of Rex u. Hudson, Str. 909, in the year 1732. 


1 People r. Beanbi^p* 2 Doug. (Mich.) R. 266. In this cay a distinction is adverted 1o 
between a dedication to vses, which requires an acceptaace, and individual rights 

under grants. Use by the. public, it is said, will not establish a dedication a's to creeks 
or rivers not strictly navigable. Curtis v. Keeler, 14 ‘Barb. R. 611. See City of Boston v, 
Lecraw, 17 How. U. S. 426. 
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for the fee. {a) ^ ^ But it has been sfti unsettled question, what 
length of time was requisite to create the presumption of 
a valid dedication of a highway to \\\e public. It seems to be 
agreed that some pdHion of time is necessary to establish a 
prespmptive dedication of it.^ Thus, in the case of The Trus^ 
tees of Ruffby Charity v. Merryweather^ before Lord Keityon, 
at the London sittings, (&) eight years free use of a way to the 
public, with permission of the owner, was deemed quite suili^ 
cient time for presuming a dereliction of thu way to the public; 
and Lord Kenyon referred* to a case^in which six years 
had been held sufficient. This decision * has been much 451 
dquestioned in subsequent cases. ‘ In Woodyear v. Had- 
don^ ((:) the language of tli^ court was, that time was a material 
ingredient in the foundation of tlie presumption. In that case, 
nineteen years use of a street for a public highway was lield not 
to be clear and decisive, and therefore not sufficient evidence of 


{a) Tn tho matter of Thirty-second Street, .19 Wendell, 128. Matter of Thirty- 
ninth Street, N. Y. 1 Hill’s K. 191. In this last case it was held, that where a deed 
hounds th(! granfee by a street designated on the coinniissioner’s map, ho dedicates 
tlui land in tho site off he street to the public use ; and this is the conclusion whether 
the purchaser be bound by the mnlre of the street, 0 / the side of In the cast? of 
Pearsall v. Post, 20 Wendell, 119-137, Mr. Justice Cowen learnedly and ably^dis- 
oiissed the subject ; and he considered the doctrine to ho rather novel and anomalous, 
that a grant, either in religious or other cases, could l)C good, when there was no per- 
son in existence capable of taking anything under it. lie hold, also, that tiedications 
of lands or casements to the public, were to be conffticd to common highways, siri cts, 
and Squares, and that all other easements were founded on the pr(?snmption of a grant 
between competent parties. This case was afterwards afimned on error. 22 AVendell, 
42.‘j. Munson v. Ilungerford, 6 Barb. S. C. R. 20.'3. 

(6) 11 East, 375, nofte. 

(c) 5 Taunton, 125.. 


1 Godfrey V. Alton, 12 111. 29. Doe v. Attica, 7 Port. (Ind.) 641. Macoiur. Franklin, 
12 Goo. 269. Alves v, Henderson, 16 B. Mon. 131. Cady r. Conger, 19 N. Y. (5 Smith,) 
256. As respects dedication, grants of city lands are construed dillereiitly from grants cd* 
lands in the country. Badeau v. Mead, 14 Barb. 328. 

2 Even if twcifly years’ acqiiiesccnco and user be required to complete the dedication 

of a way, the course of the way, (the Urmird remaining the same,; may be changed, and 
a rfght to the now portions Required in a much shorter period of tgne. Lamed v. l^ariied, 
11 Met. It. 421. * • 

® But thb publishing of a map by the owner of ground proposed to be made tho site ol 
a town, docs not conclude him to any extent. It is only when lots are sold with reference 
to such plan, that other rights int4irvone. Logansport v. Dunn, 8 Ind. 378. 
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a dedicatioii of it to the public. Again, in Wood v. Veal^ (a) 
it was adjudged, that no dedication of a highway to the public, 
by a tenant for years, thou^ it were for ninety-nine years, or 
by any other person except the .owner the fee, would be 
binding upon such owner; and it was intimated ‘by Lord Ten- 
terden, that during the progress of the requisite time, the high- 
way ought to have been used as a thoroughfare.^ The true 
principle on the subject, id be deduced from the authorities, I 
apprehend to be, th/it if there be no other evidence of a grant 
or dedication, than the presumptioti arising from the fact of 
acquiescence on the part of the owner, in the free use and enjoy- 
ment of the way as a public road, the period of twenty years, 
applicable to incorporeal rights, would be required, as being 
the usual and -analogous period of limitation. But if there 
were clear, unequivocal, and decisive acts of the ownerj 
amounting to an explicit manifestation of his will to make a 
permanent abandonment and dedication of the land, those 
acts would be sufficient to establish the dedication, within any 
intermediate period, and without any deed or other writing, (b) ^ 


• (r?) 5 Barn. & Aid. 454. 

[h) See, further, Bex v, Lloyd, 1 Campb. 200; Lethbridge v. Winter, Ibid. 263, 
note j Bex v. Inhabitants of St. Benedict, 4 Barn. & Aid. 447 ; Jarvis v. Dearie, 
3 Bing. 447 ; Woolard v. M’Cullough, 1 Iredell’s N.^C. Bcp. 432 ; City Council v. 
Holland, 18 La. Bep. 286' ; Hunter v. Trustees of Sandy Hill, 6 Hill, N. Y. Bep. 
407. See, also, supra, p. 428. In Pritchard v. Atkinson, 4 N. H. Bep. 1, seventeca 
years \v(!re, in that case, deemed to be a sufficient period. State v. Catlin, 3 Ver- 


t 111 Kcgiiisi V. Petrie, 30 Eng. L. & Eq. 207, evidence was given of the public user of a 
foad for six years. It was held that this was primd Jade proof of a dedication, and that 
it was not material by whom such dedication was made. 

2 The subject of dedication was examined, and the cases cited and classified with great 
yireeision and fulnes.s, by Mr. Justice Woodbury, in Irwin v. Dixon, 9 llow. U. S. 10, and 
the general rule, as stated in the text, was confirmed. See, Also, Kowan v. Portland, 8 II. 
Mon. U. 232; People v. Ileaubien, 2 Doug. (Micb.) K. 266^ Dwinel v. Barnard, 25 Maine 
K. 554; State v. Woodward, 23 Vt. R. 92; Wilkins v. Tallmadge, 11 Barb/ 457; Hyde 
r. Jamaica, 1 Williams, 443; Smith v. State, 8 Zabr. Tlf; Gardiner vt Tisdale, 2 Wise. 
163; Logan.sport r. Dunn, 8 Ind. 378; Rives v, Dudley, 8 Jones, Eq. (N. C.) 126; Oswald 
V, Grenot, 16 Texas, ys; San Antonio u. Lewis, lb. 888; Missouri Institute v. How, 27 
Missouri, (6 Jones,) 211.* • . 

No dedication of the unculti\;ated lands of the United States can be presumed from the 
use of such lands as a public highway. Phipps v. State, 7 Blackf. K. 612. See, also, 
United States r. Chicago, 7 How. U. S. 186. 
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In Hatch V. Dwight,, {a) it was declafrcd upon the same princi- 
ple, that if a min'‘site, unoccupied, be tibandoned by the owner, 
evidently with an intent to leave it unoccupied, it would be 

mont^icp. 530, S. T. In the case of State v. Trask, 6 Ibid. 35.5, it was held, that if 
land be laid out as a public common for the purpose of a court-house, and thc^mblic 
acquire an intprest in it as such, it is deemed a dedication to tlic public use, and it 
cannot be reclaimed, though the use be discontinued. But see, contra; supra^ p. 432, 
note. In^the case of Now Orleans v. The United States, 10 Peters’s U. S. Rep. GOi!; 
in which* the doctrine of dedication of property to puWic uses was largely and 
learnedly disc|isscdfdt was held not to be ^ssenvim that the right to use flic property, 
so dedicated, should bo vested in a corporate body. It may exist in the public, 
and have no other limitations than the wants of the community at large. And if 
Imildings be erected on, or grants made of part of the land so dedicated, by the party 
making it, such acts would not disprove the dcjjication, or affect the vented rights of 
the public, l^should ajfjirchcnd that the last proposition must be taken with some 
qualifications, for the fact might raiso the question, as a matter of evidence, whether 
the property was ever legally vested in the public, or irrevocably dedicated to it ; and 
if it had been, whether nonuscr by the public, and an adverse claim by the original 
owner, might not, in tho lapse of time, bar the public; for in this country time may 
create a bar to the sovereign's right. Thus, by the New York Revised Statutes, vol. 
ii. 292, tlie j>coplc are not to sue or implead any person, in respect to lands, by reason 
of any right or title, unless the right or title ticerucd within twenty years before suit 
brought, or the people had received the rents and profits within twenty years, the 
case of liberties of franchise excepted. There is a similar provision in the Revised 
Statutes of Massachusetts, part«3, tit. 5, c. 119, sec. 12. It was held, in Willoughby 
V. Jciiks, 20 Wendell, 96, that to give a title in the occupant of a lot, bounding on a 
street dedicated to the public, to the soil„us(/ue Jilum viccy the street must have been 
aecej)ted by the public as such. Until such acceptance the street remains tlic prop- 
erty of the original proprietor, subject to the easement of right of way of purchasers 
of lots adjoining the street.^ « 

There has been considerable discussion of the question, whether there may be a 
partial dedication of a highway to the public, as for foot passjeiigcrs, or for liorscs and 
not for carts, or for carts except those carrying coal. The better opinion would seem 
to be, that the public must take secundum formam doni^ and that the dedication may* 
bo definite, not only as to time, but as to the mode of use. Lethbridge v: Winter, t 
Ciimpb. 26.3, note. Marquis of Stafford v. Coyney, 7 Barn. & Cress. 259. Gowen 
V. riiil. Ex. Co. 5 Watts & Serg. 141. Boole v. Huskinsoii, 11 Mccsoii & Welsby, 
827. 

(a) 17 Mass. Rep. 289. 


^ In an able opinion in a late case, it was considered that the dedication was not com- 
plete without evidence of acceptance on the part of the public. Commonwealth r. Russell, 
Law Rejiorter, March, 1849, •p. 606<» See The State v. Carver, 6 iJtrobh. R. 217 ; Simons 
V. (’ornelljJ Rh. Isl. R. 519 ; Commonwealth f. Kelly, 8 Gratt. 632. Also, Clements v. 
West Troy, 16 Barb. 261; Oswego i;. Oswego Can. Co. 2 Seld. 267; Stater. Bmdbury, 
%0 Mo. 154. 
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unreasonable .that the other riparian proprietors, above and 
below, should be prevented, by fear of suits, from mak- 
452 ing a profitable * use of their sites. • 

(11.) Of rights by license: 

The law is solicitous to prevent all kinds of imposition and 
injury, from confidence reposed in the acts of others ; and a 
l^arol license to do. an act, on one’s own land, affecting injuri- 
ously the air and light of a iieiglibQr’s house, is held not to be 
revocablo by such neighbor after it has been once acted upon 
and /ixpense incurred, (a) Such a license is a difect encour- 
agement to expend money, and it would be against conscience, 
to revoke it as soon as the expenditure begins to be beneficial. 
The contract would be specifically enforced in equity. Such a 
parol license to erijoy a beneficial privilege is not an interest in 
land within the statute of frauds. If, however, a parol license 
be granted for a temporary purpose, as the permission to erect 
a dam, it has been . held to terminate with the decay .of the 
dam, as the purpose of the license has then been fulfilled, (6) 
In Liggins v. Inge^ (c) the court distinguished betxveen licenses 
which, when countermanded, leave the party in statu quo, and 
licenses for the construction of buUdinj^s and works, which are 
not revocable. 

The moderri cases distinguish between an easement and a 


(rt) Wobb V. Paternoster, Palmer^ Uep.,71. 2 Eq*. Ca. Abr. 522. Short v. Taylor, 
cited Ibid. Winter v. Brockwoll, 8 East’s Hep. 308. Le Fevre v. Lc Fevre, 4 Serjj. 
& Rjiwlc, 241. Rerick v. Kern, 14 Ibid. 267. Bridge.? v. Blanchard, 3 Neville & 
* Maiming, 001. Wood v. Municy, 11 Adol. & Ellis, 34, Liggins v. Inge, 7 Bingham, 
682. Anicriiicoggin Bridge u. Bragg, II N. 11. Rep. 102. But in Cocker r. Cowper, 
in I Crompton. Meeson, and Roscoe, 418, it was held, that a verbal license was not 
sufficient to confer an casement in another’s land, and that it was revocable, though 
acted upon. It has also been decided that u license in writing, vnthmt Jeet/, to hunt 
on the grounds and fish in the waters of the grantor, was void. Bird v. Iliggiiison, 4 
Neville & Manning, 505. So, a license to erect a building on another’s laud, cannot 
be revoked so entirely as to make the person who erected it a trespasser for entering 
and removing it after the revocation. Barnes v. Barfies, 6 Vt. Rep. 388. See pos/, 
note (1 ), p* 453. * , 

(h) Hepburn u. M’fiowell, 17 Serg. & Rawle, Sd3. A‘'parol license to enjoy an 
•easement is eountcrmandable whilst it remains executory. Wallis v. Harrison, 4 
Meeson & Welsby, 538. 

(c) 7 Bing. Rep. 682. 
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license. An easement is a liberty, •privUege/ or advantage in 
land without profit, existing distinct from an ownership of the 
soil, (fit) A claim for an easement must be founded upon a 
grant by deed or writing, or upon prescription, which supposes 
one,^for it is a permanent interest in another’s land, with a right 
at all times to enter and enjoy it. But a license is an autliority 
to do a particular act, or series of acts, upon another’s land, 
without possessing any estate therein. It is founded in per- 
sonal confidence, and is not assignable, noy within the statute 
of frauds, (b) \ This distinction between a privileges or ease- 
ment, carrying an interest in land, and requiring a waiting 
.within the statute of fra^uds to support it, and a license 
which may be by parol, is quite subtle, and it * becomes * 453 
difficult, in some of the cases, to discern a substantial 
difference between them. The case of Wood v. Lake^ (c) which 


(flf) Prentiss, Ch. J., Pomeroy v. Mills, 3 Vermont, 279. 

(fi) Prince v. Case, 10 Conn. U. 375. Kerrv. Connell, Berton^s N. Brunswick Rt*p. 
133. Woodbury v. Parshley, 7 JJ. 11. Rep. 237. MuiTiford v. Whitney, 15 Wendell, 
380, S. P., wlic%3 it was held, that such a liceusa by parol was valid, but that a parol 
atfreement to allow a l*irty to enter and erect a dam for a pmtuiimit purpose, was void 
within the statute of frauds, foiiit was a transfer of an intenst in the land. If we un- 
derstand the license, said Ch. J. Savage, as it is defined here in the text, there is no 
difficulty on the subject. It is a mere auiliority to do a particular act, as to hunt, or 
fish, or erect a temporary dam, and conveys no interest, and the license is executory, 
and may be revoked at pleasure ; but acts done under it before the revocation are no 
trespass.-* 

A power reserved in a lease of revoking an easement is valid, and tlie revocation 
affords no ground for a claim in damages to the lessee. Bacon's Maxims, lieg. 4. 
i&x iHirte Miller, 2 Hill's N. Y. 11. 418. 

(c) Saycr's Rep. 3. 


* Hence, licenses executed, which if given by deed would create an easement, are revo- 
cable at pleasure; otherwise, if they would simply modify or extinguish an easement al- 
ready existing. The distinction between licenses to do something on the licensor’s land, 
and those to do sometlnng on the land of the licensee, rests upOTi tlio same principle. 
Morse v. Copeland, 2 Gray, 302. Foot v. N. -H. & N. Co. 23 Conn. 214. See, also, Jamieson 
V. Milloman, 3 Dfier, 255; Cowies v. Kidder, '4 Fost. 864; Carter v. Harlan, 6 Md. 20; 
llii/.lcton V, Putnam, 8 'Chand. (Wis.) 117; Coleman v. Foster, 87 Eng. L. & Eq. 489; 
Fuhr V. Dean, 26 Missouri, ^5 Jones,) 116. An indefinite number, of persons are not capa- 
ble of accepting a license. Winder v. Blake, 4 Jones, Law, (N. C.) 332. 

2 See Bftthboiie v. McConnell, 20 Barb. 811, After the expiration of the term of the 
license under which a party is in possession of landfhis possession, as against the grantee 
of tlic licensor, is that of a mere trespasser. Glynn v, George, 20 N. H. 114. 
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held a parol agreement for' the liberty to stack coal upon any 
part of the close of another, for seven years, to be valid, was 
questioned at the time by Mr. Justice Foster, and it has been 
since forcibly attacked by Sir Edward B. Sugden, in his Treatise 
of the Law of Vendors and Purchasers, (a) and was questioned 
also^in 1 Johnson’s Ch. Rep. 143; and yet that case has been 
recognized, and the doctrine of it sanctioned, by Lord Ch. J. 
Gibbs, in Tayler v. Walters, (b) The decision in Cook v. 
Stearns^ (r) narrow«H the limits assigned to a pavol license, 
while, on the other hand^ tlie .cases of Ricker Ixelley^ and 
Clement v. Durgin^ (d) seem to approach and favor the more 
questionable doctrine in Wood v. Lake^. (e) 


(rt) P. 56, 3d Loudon edit. (h) 7 Taunton, 373. 

(r) 11 Mass. Hep. 533. . (d) I Grccnleaf, 117. 5 Ibid. 9. 

(e) It was bold, in Bridges v. Purcell, 1 Dev. & Battle's N. C. Rep. 492, that a 
parol license to overflow one\s land by a milbpond could be revoked, and at all cfcnts 
it ceased with the life of the ftrantor.i Mr. Justice Gaston, who gave the opinion of the 
court, was disposed to question the doctrine on this .subject, in the cases of Liggins i?. 
Inge, Webb v. Paternoster, and Tayler v. W:iltcrs ; and he held, ih^t the d(‘cision in 
Wood V. Lake was clearly wrong. A mere pait)l license is ^fevoeahlc, though acts 
done under it, until countermanded, arc lawful.^ Thjs was' the amount of the reason- 
ing in the case in North Carolina. Bcidelman v. Foulk, 5 Watfs, 308. Couch v. 
Burke, 2 Hill’s S. C. licp. .534, S. P. See, also, Hall u. Cliafiee, 13 Vermont K. 150, 
to the S. P. The case of Tayler v, Walters is considered as decidedly overruled by 
the case of Hewlins v, Shippam, 5 Barn. & Crcs.s. 221, and Cocker v. Cowper, 1 Cr. 
M. & R6s. 418. Sec, also. Gale & Whatley’s Treatise on Easements, 13-46, where all 
the authorities oh parol licenses arc collected, and the effect of them well considered. 
But an interest in land once passed cannot be revoked. Jackson r. Blansham, 3 
Johns. Rep. 298. In tjie c.asc of Wood v. Leadbitter, 13 Meeson & Wel.sby, 838, thiil 
.vexatious subject of license in respect^ to land was greatly discussed, and the four 
c;ascs of We^h V. Paternoster, Woodt». Lake, Tayler v. Walters, and Wood i\ Manley, 
were very critically examined in the judgment delivered by Baron Alderson. The 
ease of Tnylcr v. Walters was pointedly condemned, and th.e ca.se of Webb v. Pater- 
noster was 80 replete with confusion as to be of no weight. The authority of all 
those cases is very much disturbed. The conclusion at which the court arrived was, 
that a right to enter and remain on the land^ of another .for a certain term could be 
created only by deed, and that a parol license to do so was revocable at any time. 
A riglit of common, or right of way, or right in the tiature of an ‘casement, could 


1 The contrary was held in Lacy v. Arnett, 83 Penn. State B. 1G9. 

* Lee V. Meeker, 2 Wise. 487. Syron i\ Blakernan, 22 Barb. 836. Collins Co. v. Marcy, 
25 Conn. 239. 
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*111. Of offices. 454 

Offices^ are another species of incorporeal heredita- 
ments, and they consist in a right, and correspondent duty, to 
execute a public or private trust, and to take the eniolutnents 
belonging to it. (a) Offices, in England, may be grantt?d to a 
man in fee, or for life, as well as for years, and at will. (6)* In 


only l»c granted by deed. A rnero license passes no interest, but a license coupled 
■with an ifttercsl was not revocable J 

On tbo subject of/5asements and aquatic rights, f have derived much niff and facility 
in iiiy researches, from the three valuable treatises of Mr. Angcll, wdiicb treat 'of^a-tt/cr- 
ronrs'\'<, of tida-wnfers, and of the rights acquirrd by adverse evjoymeM for ttrenfy years. 
Ill those essays the author has faithfully collected the law and authorities applicable 
to the subject, and accompanied his digest of them with free and judicious criticism. 
The disturliancc of incorporeal rights, relative to partition walls, foundations of build- 
ings, the diversion of water, obstruction of lights, &c,, amounting to nuisances, arc 
also well and fully discussed in Gibbons on the Law of Dilapidations and Nuisances, 
c. 10. In the propositions of the English parliamentary commissioners on the sub- 
jeet of real property, it was submitted, that adverse enjoy m(?nt during twenty years of 
any |»r<)fit or casement, in or over the soil of another, should he prirnd facie evidence 
of a right, hut one liable to be rehuttpd by jiroof that the owner had been npder disa- 
bility, or that the land Inul boon under a Jonsc, or that there was a Iffe-intercst therein; 
hut sueh jiroof Mtis not to he open to the lessee or tenant for life. The adverse enjoy- 
ment for sixty years aAis to he conelusiv(^ evidence of a rigllt, without regard to the 
disabilities of the parties, or the iPtatc of the title to the land. The non-user of any jirofit 
or easement in or over the soil of another during twenty years, was to he primd facie 
evidence of its extinguishment, hut liable to be rebutted. I should have, uiijirchemled 
that all those jiropositions, except the sixty ycars^ provision, were already part of tlic 
English law, and that it was u.selcss to have proposed them. 

[а) Eiiieh’s Law, lfi2. The right to exercise a public office is as much a specie.*? of . 
property as any other thing capable of possession, and the law afford.s adecjuatc redress 
Vvhen the possession of it is wrongfully -withheld. Wammaek v. Holloway, 2 Ala. R. 
N. S. 31. 

(б) 2 Blacks. Com. .36. 


1 Taplin v. Florence, 3 Ehg. L. & Kq. 620. In Wolf v. Frost, 4'Sandf. Ch. R. 78, it was 
liold, that tiltliougli a jiarty licensed may have expended money on Ida own land^ solely on 
the faith of the license, thgt fact would not prevent the licensor revoking the license with- 
out niaking any compensation. 

It has hoeii lield*in several liitc^ca.scs, that licenses, revocable in tlieii* nature,* upon the 
faith of which money had been expended, cannot be revoked. Addison v. Hack, 2 Gill’.s 
R. 221. Wilson V. ChallUnt, 15 Ohio K. 248. Fuhr v. fiean, 26 Missouri, (6 Jones,) 110. 
Wingard v. 'J’aft, 24 Geo. 178. In Sampson v. Burnside, 13 N- Haiiip. Rep. 264, the ques- 
tion wa.s ciui-sidered doubtfn^. The contrary was held in Foster v. Browning, 4 R. I. 47, 
and Collins Co. v, Alarcy, 25 Conti. 230.' See also Branch v. Doane, 17 Conn. R. 402. See 
rt7de, p. 452, note (b). See also King v. Wilcoinb, 7 Barb. S. C. Rep. 203. 
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the United States, no public office can l[)roperly. be termed an 
hen'ditauieiit, or a thing capable of being inherited. The con- 
stitution, or the law, of the state, provides for the extent of the 
duration of the office, which is mover more permanent than 
during good behavior, (a) Private ministerial offices only can 
be classed as hereditaments, and I do not know of any such 
subsisting among us. It would not be consistent with qur 
manners and usages, fo grant a private trust or employment to 
6ne, and his heirs, i^n fee though I do not know of any positive 
objection to such a contra\.t in point of law. But in the revision 
of th^e statute IjJkr of New York, in 1787, most of the provisions 
in tlie ancient English statutes relative to office wmre reenacted, 
It was provided, among other things, (6) that if a man be unduly 
disturbed in his office, a wVit of novel disseisin should be main- 
tained for oliices in fee, and for life, as well as for lands and 
tenements. This regulation was taken from the statute of 
Werstminstcr 2d, 13 Edw. 1., and it was probably a very useless 


(o) III Hoke V. Henderson, 4 I)ev. N. C. Kcp. 18, 19, it was decided that a clerk’s 
office, which was held during good behavior, and many other i)ublic *‘offi(5CS, were, un- 
der certain limitations, the subject of properly^ like every other thing, corporeal or 
iiieorporejil, from which men can earn a livelihood*. And if another should unlaw- 
fully usurp the office, the owner might have an action for damages for the expulsion, 
and ii mamhnn us to restore him fo the possession' and emoluments of the office.^ In 
the able jnul elaborate opinion delivered by Judge Nicoll, in the case of Tin; State v. 
Dews, U. JM. Charlton’s Georgia Itep. 397, it was held, that j)ublic officers in. this 
country were public agents or trustees, and bad no proprietary interest or private 
])ropcrty in their offices beyond the constitutional tenure and salary (if any) prescribed ; 
and that official rights and powers flowing from their offices might be changed at the 
discretion of the legislature, during their continuance in office. The custody of a jail, 
for instance, it wa.s held, miglit, without the violation of any constitutional right, bo 
f liken by statute from ihcshcrifT, and vested in the city corporation. 

{h) Laws of Now York, scss. 10, c. .00, sec. 7. 


1 Where the constitution provides for the appointment tg an office in a particular man- 
ner, the legislature cannot create a new office for the performance of the same duties, and 
direct the appointment to be made in a different manner. Warner t>. The People, 2 Donio’s 
K. 272. Public oirices are not incorporeal hereditaments, and their prospective emolu- 
ments are not ])roperty, and may be reduced and regulated by law, except in cases in 
which the constitution nas expressly forbidden it. Gohner v. The Mayor, 1 Sclden, K. 285. 
■ Coffin V. State, 7 Porter, (Ind.) 157. ^ 

All agreements to pay for aid or influence in procuring an appointment to office, it seems, 
are voM. Gray v. Hook, 4 Coinst. U. 449. 



OF RKAL PROPERTY. 


(T18 


LEG. LIT.] 


provision, and it has been omitted •in the last revision of the 
laws of New York, wliich went into operation in Ja unary, J S30. 
But we have (and very properly) relhiacted (a) the snhstaiiec of 
the statute of 5 and 8 Edw. VI. c. 15, agrdnsf avd sell- 

ing' offices^ and it prohibits the sale of any ofliee, or the 
deputation *of any office, or taking any f(;e or reward 1455 
therelbr. The offence is made a misdemeanor, and it is 
likewise' punished witli the loss of the office; but it does not 
apply tp the case of a deputy agreeing to puy his principal par! 
of the prolils of an office, and to be allowed to reserve another 
part to himself as a compensation for his services. (/;) ^The 
pbjeet of Ihe statute was to prevent corruption in office, and it 
alludes only to corrupt bargains and sales of offices, and not to 
the fair and necessary appointments of deputies with a reason- 
able allowance, though on this point there have been some 
refined distinctions established. 

If an officer has a certain salary, or certain annual profits, a 
deputation of his office, reserving a sum not exceeding the 
amount of his profits, has been held* not to be contrary to the 
statut(*, becij^isc the principal .is entitled to ihe fees and per- 
quisites of the office, and the deputy to a recompense for his 
labor in the (ixeciition of it. So, if the profits be uncertain, the 
deputy may lawfully agree to pay so^much out of the profits, 
for in that case he cannot be cliJirged for more than he rt'C(‘ives. 
But if the office consists of uncertain fees and profits, and the 
deputy, agrees to pay a certain sum annually, without restricting 
the payment to the proceeds of the profits, it would be a sale 
within the statute ; and the case is not altered by the office 
yielding more in contingent profits than the amount of the 


(rt) New York Rcviscil Statutes, vol. ii. G96, secs. 35, 36, 37. The legislature of 
Virginia, in 1792, rciinaeted the statute of 5 and 6 Edward VI. Revised Code of 
Virginia, edit. 1814, vol. i. p. 79. 

(h) Giilliford Cardonell, 2 Salk. Rep. 406; The English statute of 5 and 0 
Edward VI. has been extendeef by the Acts of 49* George III. and 6 George IV.* 
wbicli declare that no public ofBco (a few only excepted) shall be sold, under pain 
of disability to dispose of or hold it. So, it was held, in Hill v. Paul, 8 Clark & 
F. 295, that^thc profits of a public office could not be assigned for the benefit of cred- 
itors. 


VOL. 111. 
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money stipulated’ to be prfid. (a) It would also be a contract 
within the purview of the statute for the deputy to secure all the 
profits to the person appointing him, for this would iri- 
*456 fallibly lead to extortion in the depVity. (ft). * The statute 
in New York would seem to be broader than the English 
stattitc of 5 and 6 Edward VI., for it has omitted the explana- 
tory and restrictive words in that statute, applying it to “ office 
pr offices, or any part or parcel of them that^ shall in anywise 
touch or concern the administration or execution of justice;” 
and the' preamble shows, that it was intended to apply to 
« pla *es where justice is to be administered, or any service of 
trust, cxtfcuted.” In England, the place of under-marshal of 
London is a service of public trust, and yet it has been held ‘to 
be salable, because it only concerned the police of the city, (c) 
If, liowever, the statute of New York should not admit of a 
more comprehensive construction than the one from which it 
was taken, yet the principles of the common law sujiply all 
deficiencies ; and many agreements for ih(5 sale of offices that 
are not within the statute of Edw. VI. have been held void, as 
being against public policy. The sale of any office in which 


(a) GoOolphin v. Tiulor, 2 Hop. 468. S. C. Willcs’s Hep. 57!}, note. CJar- 
fortli V. Feron, 1 IT. Blacks. 328. Noel Fisher, 3 Culljs Hep. 215. Beeker v. Ten 
Eyck, 6 Faigc, 68. Mott v. Bobbins, 1 Hiir.s N. Y. Hep. 21. In Tnppan v. Brown, 
9 WendeU’s Rep. 175, it was decided, that if a person receiving a deputation to a public 
ojlice^ wbieb entitles him by law to a eeriain percentage upon the fees and emoluments 
of bis j)riucipiil, agrees to perform the duties at a Jixed the agreement i.s in vio- 

lation of the Act against buying and selling offices, and is Void ; although it be not cer- 
, tain that the stipulated .sum would be less than the percentage allowed by law. 

, (h) Layng e. raine, Wille.s’s Hep. .571 . Becker ». Ten Kyek, 6 Paige, 68. If the 
d<?puty of a public officer be entitled by law to certain fees and perquisites us deputy, 
aifd be agrees to give the officer appointing 'a portion of such fees or perquisites, it is 
a purebase of the deputation, and void under the statute.* Ibid. The statute of .5 and 
6 Edward VT. has l)ceii reenacted in Virginia, with the addition of a proviso, that the 
Act was not to prohibit the appointment and acting of any deputy clerk, or deputy 
sheriir, \vl»o shall be employed to assist their principals in the execution of their re* 
spcciive otlie»?s. Prima/acic this proviso would seem to have been' uimcre.ssary j but 
it has been decided under it, that where a sbcriil fanned his shrievalty to G., whom ho 
appointed his deputy a sum in gross, to bo paid him Ijy G., who was to discharge 
all the duties, and take all the emoluments of the office, the contract was lawful ! Sai- 
ling V. M’Kinncy, I Leigh, 42. Upon this coiistruetion the proviso rises into great 
importance. 

(c) Lord Hardwicke, in Butler u. Richardson, 1 Atk Hep. 210. Arab. Rep. 73. 
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the public are concerned, is held to be against principles of 
public policy, and' an offence at common law. If A. should 
agree to allow B. a certain proportion of the profits of an office 
in the king’s dock-yafds, in case the latter retired, and he suc- 
ceeded to the appointment, the agreement would be void, as not 
supported, by a valid consideration, (a) 

The provisions and rules of the ancient common law were . 
remarkably provident in respect to the public inten^st; ^ 
and * an office of trust, that concerned the administration * 4r)7 
of justice, could not be granted in fevAsion, or for a terfn 
of years, for the grantee might become incompetent, or it i^^ight 
vest in executors and administrators, if the officers should ilie 
within the term ; and it would be impossible that the law should 
know beforehand, whether the representatives would be com- 
petent to discharge the trust. This was so ruled by Lord Coke 
and others, in Sir George KeyneVs casc^ respecting the office of 
marshal of the iriarshalsea. (b) Sir Henry Finch, in his Dis- 
course, (f) held that the grant of an office to an ignorant man, 
who had no skill at all, was utterly void ; as if the king, by his 
letters-patent, made a clerk of the crown in the K. B,, who had 
no experience in office, and was utterly insufficient to serve the 
king and people. 

The general rule is, that judicial offices must be exercised in 
person, and that a judge cannot delegate his authority to 
another. I do not know of any exception to this rule with us, 
though in England there are several, (d) What is a judicial) 
and what is a ministerial function, has been sometimes a matter 
of dispute. In Medhurst v. Waite^ [e) Lord Mansfield said it 
was taking the definition too large, to say that evtry act, where; 
the judgment was af all exercised, was a judicial act, and that 


(a) Piirsoiis V. Thompson, 1 *14 I^lacks. Rep. 322. Blacliford v. IVcsion, 8 Term 
Rep. 89. Best, Cli. J., in Richardson v. Mellisli, 9 Moore, 435. 

(h) 9 Co. 95. In Hoke v. Henderson, 4 llev. N. C. Rep. 23, it was declared, that 
tlio legislature could lawfully confer a clerk’s ollicc for life, or during goiui behavior, 
or during pleasure, or for any term of years determinable with life at an earlier day. 
This could only apply to cases which the constitution had not prescribed the 
tenure. ^ • 

(c) Page 162. 

{d) 4 Jn.st. 291. Molins v. Werby, I Lev. Rep. 76. 

(e) 3 Burr. Rep. 1259. 
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a judicial act related to a matter in litigation. But a ministe- 
rial ‘office may be exercised by a deputy, though a deputy can- 
not make a deputy, according to the maxim dekgata polcstas 
non poliist ddegarL The distinction bet\^een a deputy and an 
assigiK^o of an office, as stated by Lord Coke, in the Ea^rl of 
Skrf'wiibimjH case, (a) will serve to explain the application of 
• the statute against buying and selling offices to assignees and 
, not to deputies. An assignee of an 9 |fice, he says, is a . 
lo8 person whoffias an estate *or interest in the, office itself, 
and doth all things in his own name, and for whom his 
gran'ior sliall not answer. But a deputy hath not an estate or 
iiiterest in the office. He is but the officer’s sliadow, and^ doth 
all things in the name of the officer himself, and nothing in ffis 
own name, and his grantor shall answer for iiim. (ft) 

IV. Of franchises. 

Aiiotlier class of incorporeal hereditaments are franchises, 
being certain privileges conferred by grant from government, 
and vested in individuals. In England they are very numerous, 
and are understood to be royal privileges in the hands of a sub- 
ject, (c) They contain an implied covenant on the part of the 
government not to invade tluj rights vested, and on the part of 
the grantees to execute the conditions and duties prescribed in 
the grant. Some of these franchises are presumed to be founded 
on a valuable consideration, and to involve public duties, and 
to be made for the public accommodation, and to be affected 


. («) 9 Co. 42. ‘ 

{b) As tho anc’icnt statute of .5 and 6 Edward VI., against the sale of offices, has 
hieii revived and reenacted in New York, it might have been as well to have also 
reenacted the statute of 12 Richard JT. (A. D. 1388), entitled, An Act that no7U shall 
obtain ofjlrrs ht/ snil, or for reward, hut ujnm desert. 7«))ey all seem to have constituted 
p.arts of one ancient system, and to have been dictated by the same provident and 
generous spirit. It <lcclared, that the appointing power who should “ordain, name, 
or make just ices of tlic peace, sherifls, mstoniers, conij) (rollers, or smy other officer or 
minister of the king, shoiihl l)e lirmly sworn not to ordain, name, or make any, for 
any gift or brocage, fevor or affect i<m ; and that none whick pursneth % h other, 

prioHy or openhf, to he in any manner of office, shall be put in the same office, or irfnny 
other.” Tliis statute, said Lord Coke (Co. Litt. 234, a), was worthy to be written in 
letters of gold, hut niorc Avortliy to he put in due execution. 

(c) 2 Rlacks. Com. 37. Finch’s Law, 164. 
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, with a jus publicum^ and they are necessarily exclusive in their 
nature. The government cannot resume them at pleasure, or 
do any act to impair the grant, without a breaeh of contract. 
The privilege of making a road, or establishing a ferry, and 
taking tolls for the use of the same, is a franchise, and the 
pubiic have an interest in the same ; and ihe owners oC the 
franchise are liable to answer in damages, if they slionld refuse 
to transport an individual without any rcasonabhvexc nse, upon 
being gaid or tendered the usual rate or fare.j(^A) The obligation 
between th*e government and the* owner of such franchises is 
mutual, lie is obliged to provide and maintain facilities for 
accommodating the public, at all times, with prompt and con- 
venient passage.^ The law, on the other hand, in consideration 
of this duty, provides him a recompense, by means of *an exclu- 
sive toll, to be exacted from persons who use the road or ferry, 
and, of course, it will protect him* against any new establish- 
ment which is calculated to draw away his custom to his preju- 
diw3. An estate in such a franchise, and an estate in 
land, rest upon the same * principle, being equally grants *459 
of a right or^ privilege for an adequate consideration. If 
the creation of tte franchise be not declared to be exclusive, yet 
it is necessarily implied In the grant, as in the case of the grant 
of a ferry, bridge, or turnpike, or railroad, that the government 
will not, either directly or indirectly, interfere with it, so as to 
destroy or materially imj)air its value. Every such interference, 
whether it be by the creation of a rival franchise or otherwise,* 
would be in violation or in fraud of the grant.'-^ All grants or 
franchises ought to be so construed as to give them due effect, 
by excluding all contiguous competition, which, would be in- 
jurious, and operate fr^dulently upon the grant. The com- 
mon law contained principles applicable to this sulyect, dictated 
by sound judgment and enlightened morality. It declared all 


(«) Beckman v. Saratoga and Schenectady Railroad Company, 3 Paige, 45. Paine 
V. Patrick, 3 Mod. Rep. 289, %94. Story, J,, in Charles River Bridge v. Warren 
Bridge, 1 1 Peters’s Rep. 639. 

t See, &s to duties and liability of ferrymen, Willoughby r. llorridge, 10* Kng. L. & Eq. 
437. 

Seejfosfj p. 459, note 1. 



618 OP BEAL PKOPEBTY. [PABT VI. 

such invasions of franchisos to be nuisances, and the party 
aggrieved had his remedy at law by an action on the case for 
the disturbance, and in modern practice he usually resorts to 
chancery, to stay the injurious interferencte by injunction, (a) ^ 


(«) 22 Henry VI. 14, 1». I’liston, J. Bro. action siir le ease, pi. 57^ tit. Nuisance, 
pi. 12. 2 Ifol. Abr. 140, pi. 20, 140, pi. 1, 2, 3, 191, E. N. B. 184. Yard v. Ford, 
2 Sniind. Kep. 172. 2 Blacks. Com. 37. 3 Id. 218, 219. Tripp v. Frank, 4 Term 

I’lcp. OGG. Lord Holt, in ^jlie (‘u.se of Keeblo and Hickeriiij^ttll, Holt’s Tlcp. 20. New- 
bnr‘;li Tnrnjdke Coni|ifiny v. Mi^'cr, ,5 Johns. Cli. llcp. 111. 4 Ibid. 100, S. P- 
Dartmouth Collette v. Woodward, 4 Wheaton’s Rep. .518. Hu/./.y v. Field, 2 Cromp- 
lon, M.ieson, «S:. Roscoc, 432. It has been usual in ibc tyrant of a francliisc to exclude 
in cxjjivss terms all interference within specified distances. This jinicticc lias become 
highly i'xpcdient, considering the doctrine c.stahlished in the cases referred to in a 
suhsetinent part of this note. By a general Act in lliinoi.s, (Revised Laws of Illinois, 
1833,) 11 ferry or toll-bridge jirivilcge, created by statute, excludes all other cst.ahlisli- 
inciits of the kind within tliree mile.s of the same. . So, the Act of Georgia, of 21st 
December, IBS.*), creating the Chatlahoochcc Railroad Company, excludes for twenty- 
five years all other railroads running parallel thereto within twenty miles. This is 
in aflirmanco of the common-law rule, and it is the wisest course, for it prevents all 
uncertainty and dispute as to what arc reasonable dist.anees in the given case, and 
what would amount to an unlawful interference. In Dyer a. Tuscaloosa Bridge Com- 
])Wy, 2 Porter’s Alahipna Hep. 206, it was held, after an elaborate discussion, that the 
erection of ii toll-bridge under legislative grant, within a short distance of a ferry pre- 
viously lield under a county court lii?ense, so as to prove a great injury to it, was not 
an unconstitutional act, nor an exclusive grant of a ferry, and that the. license w’as 
taken subject to the paramount discretion of the legislature. Other ferries may he 
estahlislicd alongside of ferries opposite to tmvns, in the discretion of the court, and in 
like manner bridges may he established alongside of ferries. The statute law of 
Alabama onl^ provided that no ferry sliould he established within two miles of anothtti' 
firry already established. The exception to the exclusive privilege is, when the ferry 
is situate at or near the town, wlien one ferry might not he sufiieient. Jones v, John- 
son, 2 Ala. U. N. S. 746. So, one toll-bridge cannot be established within three 
miles of another tull-hrilge. The case above cited w as deemed to he warranted by 
jitatutory construerton, ollicrw ise it would seem to ho hardly consonant with general 
princij)les. 

But the case of Charlc.s River Bridge v. Warren Bridge, (11 Peters, 420,) is of 
more momentous import, and contains and establishes. a doctrine suhversivob of that 
in the text, and which goes -very far to destroy the security and value of legislative 
francliises. The court declared, by Mr. Chief Justice l^iney, that public grants w'cre 
to bo construed strictly, and that nothing passed as against the state by implication, 


I In A\d)urn and P. R. Co. r. Douglass, 5 Sold, 444, ife appeared that the defendant 
had graded his land on both si<les of the company’s mad, and had made a parallel track, 
by taking which travellers were enabled to ’avoid the toll-gate. It was held that the Plank 
Road Company, constituted und(‘r tin? l.aw's of New York, Avas not entitled to an injunction 
against him for this interference with its franchise, even though it w^as malicious. 
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We have nothing to do with a great proportion of the fran- 
chises that occupy a large space in the treatises on English 


fn tUminiilion of tlic legisUrtivc powers rctpiisite to noeonipliiili tlie cntl of croa- 
tion.* It was accontmgly decided, that tlie grant hj' siatiiic to the Cliailes River 
Bridge Company of the right founded on a valuable consideration, to build II bridge 
over that river, and to take toll, contained no engagcimMii from the state of Massa- 
eljusetts, nor any implied eontrjict, that the privilege to t rect anotlu r bridge con- 
tiguous thereto, and on the same line of travel, and which might create coinpetitiUn, 
and diminish or destroy it§ income, shouhl not he granted Avitliiu the period of the 
operation of ,thc grant; that as no grant of anytuch exclusive privilege*, or any con- 
tract of the kihd was cxprcssiiL none was to he intended or inferred. 'J'her^ was no 
eoiisti active franchise or i»rjvilege admitted, and the decision rested on legislative 
•sovereignly and its all-surpassing powers. Mr. Justice Story di.si*(uted Uom this 
extraordinary doctrine and decision, and with his customary lourniug and ability. 
The .same latitudinary doctrine was declared, after a very elaborate discussion, in ibc 
ea.se of Tuckalioe Canal Co. v, Tm-kahoc Railroad Co. in tlie Court of Apjieals in 
Virginia, 11 Leigh, 42. As there was no exjiniss provision in the charter against the 
exercise, of legislative power to charter other and rival companies for traiisporiaiion 
along the same lino, parallel and contiguous, it was Jield, that the legislature might 
lawfully, and in th<?ir discretion, exercise the jmwer, though it might in cHeet imjuiir 
or aimiliilate the profits of the prior company. This, J apprehemi, may now he con- 
sidered as a prevalent principle in American constitutional law, ami, in my hiimhlo 
opinion, it is deeply to be regretted.^ • * 


1 See GreenleaP.s Cruise, tit. Frahclii.sc.s, § 20. The learned editor defends the decision, 
in the case of the Cluirles Kivor bridge Co., and ndd.s— what the profes.sic.n will learn with 
some surprise — that (’liicf Justice Marshall, who heard the first argument in that case, 
coneuiTcd willi the majority of tlie court in tlie principle of tlie final decision. 

J'lic Charles River bridge case is now not merely acknowledgerl universally, but its doc- 
trine has been carried to an extent far beyond the reasoning of Cliicd’ Justieo 'raney. It 
"was held, in Lnfield Toll bridge (h). v, Hartford N. H. II. C<i. IT (^>nn. 454, that a pro- 
vision in the charter of the bridge Com]>any, Hiat no person slif)uld have liberty to erect 
another bridge within certain defined limits, was not acovnn.Miit district from the franchi.sfli^ 
but identical with it, and subject to the same^laws. See, also, Thornpron v. 1'lie New Vark 
& Ihirlerri R. R. Co. !i Sandf. Ch. R. 625; Oswego Fali.s Bridge Co. r. Fish, 1 Barb. Ch. R. 
647; Fast Hartford v. Hartford Bridge Co. 10 How. R. 611; Richmond R. Co. r. Louisiana 
R. Co. 13 How. R. 71; Tii matter of Hainillon Avenue, 14 Barb. R. 406; Boston & Lowell 
R. R. Co. V. Salem & hoAvell R. R. Co. 2 Cray, 1; Tole.lo Bank v. Bond, 1 ()liio,(N. S.) C22; 
Shorter v. Smith, 9 Geo. 617.’ vSec Benson r. Mayor of New York, 10 Bari). R. 223, for a 
decision touching the ferry franchises of the city of New York ; (iales v. Anderson, 13 111. 
413; Norris v. Farmers’ & Teamsters’ Go. 6 Cal. 690; Bnsli r. Reru Bri«lge Co. 3 Ind. 21. 

On the less doulitful right of*a state to appropriate chartered franchisi-s, equally with 
any other private property, in the e.vercise of the right of eminent domain, making com- 
pensation therefor, see Weftt River Bridge Company v. Dix, 6 HoV. R. 607; In the matter 
of Flatbush Avenue, 1 Barb. (Law) R. 286, and 17 Conn. R. 464, sujjra ; Wlyte Kivor T. 
Co. V. \ t. Centre R. R. Co. 21 \ t. Rep. 6t{0; County of Richmond v. Countv of Lawrence, 
12 111. R. 1. ‘ ’ 

It has been decided, that ajnero abuse of the right of eminent domain by a state, as by 
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law ; and whoever claims An exclusive privilege with us, must 
show *a grant from the legislature. Corporations, or bodies 
politic, are the most usual franchises known in outlaw; and 
they have been sufficiently considered ih a former volume. 
These incorporated franchises seem, indee'd, with some impro- 
priety, to be biassed by writers among hereditaments, since 
they have no inheritable quality, inasmuch as a corporation, in 
cases where there is no express limitation to its continuance by 
t/ie charter, is supposed never to die, but to be clothed .with a 
kind of legal immortality. (U) Special privileges, conferred upon 
town^. and individuals in a variety of ways, and for numerous 
purposes, having a conii(3ction with the j)ublic interest, are^ 
franchises. 

* 460 * V. Of annuities. 

An annuity, says Lord Coke, (ft) is a yearly sum stipu- 
lated to bo paid to another, in fee, or for life, or years, and 
cliargeable only on the person of the grantor. If it be agreed 
to be ])aid to the annuitant and his heirs, it is a personal fee, 
and transmissible by descent like « an estate in fee,,and forfeit- 
able for treason as an hereditament, (c) and ‘for that reason it 
belongs to the class of incorporeal hereditaments, (d) It is 


(a) They nro, nevortlieless, deemed incorjwrcal hereditaments ; and sliares in a 
railroad incorporated company have, in Kentucky, been adjudged , to be real estate, 
which descends as realty, and of which a widow might be endowed. Price r. Price, 
6 Dana’s liep. 107. 

(li) Co. Litt. 144, b. 

1 (c) Co. Litt. 2, u. Nevill’s case, 7 Co. 34, b. 

*[d) An annuity in fee is personal estate kih modo. It has none of the incidents and 
characteristics of real e.state, except that of descending to the heir, and not forming 
assets in the hands of the c.xecutor. The husband la not entitled to his courtesy, nor 
the wife to her dower, in an annuity. It cannot be conveyed by way of use, and it is 
nut within the statute of frauds, and may be bequeathed and assigned ns ))ersonal 
estate. Sianbrd v. Buckley, 2 Vesey, 170. Aubin v, Daly, 4 Barn. & Aid. 59. 
The personal nature of an annuity is discussed with learning and ability in the article 


taking more land than \f‘aa required for a public casement, doOs not give the U. S. courts 
jurisdiction^ it not being a “violation of the contract, but a case of state oppression, for 
which the injured party must seek redress in the state courts. The patent given by. the 
state will not bo construed ns a contract within the meaning of the constitution of the 
United States. Mills v. St Clair County,’* &c. 8 How. K. 6ji9. 
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chargeable upon the person of the grantor, *for if the annuity 
was made chargeable upon land, it would then become a rent- 
charge, and descend to the heirs as real property, (a) The 
remedy for a failur«f in the payment of the annuily, was an- 
ciently by the original writ of annuity, but now the reiiK^ly is 
by a personal action of debt or covenant on the instn*iiient 
by which the annuity is created. ' Unless the grantor grants 
the annuity for himself and his heirs, the h(*irs of the grantor 
are not bound, for the law presumes, by thp omission to naine 
them, that he did not intend to iifelude them in IJic obliga- 
tion. 

VI. Of rQiits. 

Rents are the last sj^ecies of these incorporeal hevinlit aments, 
and they form a very important and interesting title under this 
branch of the law. 

(1). Of the various kinds of rents. 

R<int is a certain yearly profit in money, provisions, chattels, 
or labor, issijiing out of lands tand tenemcijts, hi retribution for 
the use, and it cannot issue out of a mere privilege or ease- 
ment. (6*) ^ There weri, at common law, according to Littlc- 


cntitlctl “Personal Hcrcditamenls,” in the American I^aw Ma^Jizinc for October, 
1843. 

(a) Co. Litt. 144, b. 

{b) Ibid, Mr. Ellis, in a recent treatise, entiled “The TiUw of Fire and Life In- 
surance and Annuities,** has collected and arranj^cd all the law on the subject of 
amiuUies for lives. An annuity, ns well as a judginent, is }jresuined to be sutisiie<i 
after twenty years, if nothing; has been done under it. • 

(c) 2 Blaclw. Coin. 41. Gilliertou Kents, 9. Co. Litt. 142, a. Huszard v. Caifcl, 
8 Barn. & Cress. 141. 


1 If an annuity is given, simpUcHer, to our, p;enerally a life-interest only pnsscs; but if 
ah annuity be given out of the [)roceeds of property, or property generally, an annuity in 
perpetuity is given. Kerr v. Middlesex Ih>'^pita], 17 Eng. L. & Eq. 72. Palmer v. Newell, 
89 Eng. L. & Kq. 188. 

2 Hence if in the sam^instrujnent chattels and lands are let, in such away that it is 
impossible to separate the consideration to be paid for the real, from that to bo ])aid for the 
personal property, there can be no distress. Commonwealth i>. Contner, 18 Penn. 439. 
In Mickle t?.. Miles, 31 Penn. State K. 20, the case of tlie Commonwealth r. Oartuer was 
commented upon and explained, and it was held that a rent might issue out of lands and 
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ton, (a) three kinds of rentj viz : rent service, rent oharge, and 
rent seek. Rent service was where the tenant held his 
461 land by * fealty, or other corporeal service, and a certain 
rent; and it was called rent# servic®, because ‘there was 
some corporeal service incident to the tenancy, as fealty, hom- 
age, or other service. A right of distress was inseparably inci- 
dent to this rent. (6) ReM-charge or fee-farm rent, is where 
the rent is created by deed, and the fee granted ; and as there 
is^ no fealty annexed to such a grant of the whole estaj:e, the 
rent charge was not favoted. at common law. The right •of 
distress is not an incident, anddt requires an express power of 
distress to be annexed to the grant, which gives it the name of 
a rent charge, because the lands arc, by the deed, charged with 
a distress, (c) Rent seek, siccus, or barren rent, was rent re- 
served by deed, without any clause of distress, and in a case 
in which the owner of the rent had noduture interest or rever- 
sion in the land. The owner of the rent was accordingly driven 
to the slow and tedious remedy by a writ of annuity, or a writ 
of assize, (d) But the statute of 4 Geo. 11. c. 28, abolished all 
distinction between the several Ijinds of rent, so far as to give 
the same remedy by distress in cases of rente seek, rents of 
assize, and chief rents, as hi the case of rent reserved upon a 
lease. The statute of New York (e) has not adopted that pro- 
vision in so many words, but it gives the remedy by distress in 


(а) Sec. 213. 

(б) Litt. s. 215. Co. Lift. 142, a. 'Kenego v. Elliot, 9 Walts, 258. 

(c) Litt. s. 217. Co. Litt. 143, b. Gilbert on Kents, 155. In the case of Ingcr- 
soll V, Sergeant, 1 Wharton, 337, tlie law on this head is learnedly reviewed and 
diaeussed by Mr. Justice Kennedy*, and it is declared, that the statute of Quia 
Emptores (18 Edw. I.) was never in force in Pennsylvania, and that a Vent reserved 
to grantor and his heirs, in the grant of lands in fee, is a rent service and not a rent 
chmje. The release of part of the ground from the rent does not therefore extinguish 
the whole, and the remainder of the laud remains subject to a due proportion of the 
rent. 

(<i) Litt. s. 213, 217, 218, 235, 236. Co, Litt. 150, b, 160, a. «ailbcrt on Dis- 
tresses, 6. 

(c) New York Revised Statutes, vol. i. 747, secs. 18, 20, gl, 22. 


tenements corporeal and their furniture, and to such a rent the right of distress is in- 
cident. 
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all cases where any certain services, 'or certain rents reserved out 
of lands or tenements, remain due. The remedy is extended 
equally to the grantees and assignees of the lessor, and to the 
heirs, executors, and* administrators of the party entitled, (a) 
There is, therefore, the same universal remedy by action and 
by distress, for every species of rent or service lawfully 
due, when the same is certain, (b) The * tenancy that ‘ 462 
will authorize a distress does not necessarily require a 
formal lease, and it may be implied from circumstances, and a 
parol Igase will be .sufficient, (c) • 


(rt) The relations of landlord and tenant have been very materially altered in the 
state of New York .since the la.st edition of this work. In the new (pcrliMps the better 
expression would be the newest) constitution of New York, which took effect on the 
first of January, 1847, it was iwovided, that “no lease or grant of agiiculturnl land 
for a longer period than twelve years, thereafter made, in w'hich should be ro.scrved 
any rent or service of any kind, should be valid.” (Const, art. 1, sec. 14.) By a law' 
of the New York legislature, passed May 13, 1840, distims for rent was abolished; 
and the provi.sions of the Revised Statutes, yol. i. p. 476, giving i)rcfcrcnco to land- 
lords’ claims for rent over judgrncnt-ci\*ditors, w'cre repealed.^ (Laws of soss. 6‘nh, 
ch. 274.) It w'il! be perceived that these arc momentous changes in Iong-estuI)li.shcd 
law. * * 

(6) Cornell v. LanTli, ’2 Cowen’s Hep. 652. Smith v. Colson, 1() Johns Hep. 91. 
The ease of Cornell v. Lamb assumes that a reversionary interest must he subsisting 
in the person who distrains ; but that ease arose prior to the New. York Revised Stat- 
utes, and when the extended provision in those statutes had not been adopted. The 
restriction as to the necessity of a iv.versionary interest mentioned in that ease, .seems 
to be now removed by the 18th seetiou of the statute above cited. A doubt was sug- 
gested, in the ease of Cornell V. Lamb, whether the right of distress could exist In 
those cases where the land was allodial^ without an authority for that purpose in the 
lease or contract. To establish the right of distress at common law, without any 
power ill the lease, there always existed a rent due, a. reversion ary intcre.st in tlie land- 
lord, and fealty due as incident to tho tenure o\' free, and rommotf somrje. To remove* 
this doubt, it was declared by the New York Revised Statutes, vol. i. 718, sec. 3, ren- 
dering all lands in the state allodial, that the abolition of tenures should not take 
away or discharge, any rents or services certain, which had been or might bo created 
or reserved. This was intended to subject allodial lands to the incidents which before 
applied to socage tenures. 

(c) Knight v. Bennett, 3 Bing. Rep. 361. Cornell v. Lamb, 2 Cowen’s Rep. 652. 


1 It has been declared, that tho Act 'of May 13, 1846, does not abolish the right of reentry 
in the manner prescribed b/ the Revised Statutes. Williams r. I otter, 2 Barb. S. 0. R. 
316. Vai\ Rensselaer v. Snyder, 9 Id. 302. Affirmed by the Court of Appeals, S. C. 13 
N. y. (8 Keman,) 299.. The statute remedy of reentry by ejectment has been applicable 
by and tb the parties to leases in fee, and this, remedy is not impaired by tho Act of 18th 
May, lB46. Van Rensselaer i?| Smith, 27 Barb. (N. Y.) 104. 
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The best way of reserving; perpetual rents, if it be intended 
that rents should always be of the same value, is to stipulate 
that the payment be in kind, such as wheat or other produce, 
or in cattle or poultry. This was the almost universal practice 
in ancient times, and a great proportion of the ancient leases 
in New York, in the manor counties, were of that description. 
By the statute of 18 Eliz., one third part of the rent upon 
coll(?ge leases was directed to be reserved in corn, to be paid 
either in corn, or ?\t the current prices at the nearest ^public 
market. We have an instl'nce in New York of the same provi- 
^ dent foresight in the Act of imtituting the University^ (a) 

* 463 * and limiting its annual income to 40,000 bushels of ^ 
wheat. This arrangement saves the interest of the per- 
sons in whose favor rent is reserved from sinking by the depre- 
ciation of money, owing to the augmentation of gold and silver, 
and the accumulation of paper credil. The rents which have 
been reserved in corn, says Dr. Smith, have preserved their 
value much better than those which have been reserved in 
money, (b) 

In the feudal ages, a great prof)ortion of the prQduce of the 
laud went as rent to the landlord. The cultivators^ of the soil 
were generally bondsmen, or tenants di will, whose' labors in 
peace and services in war were equally at the command of the 
landlord. In modern times, the rent of land has been tripled 
and quadrupled ; but the produce of the land, in the progress of 
improvement, has been increased in a much greater proportion, 
and the amount of the yearly produce of land is several times 
greater than the amount of the yearly rent. 


Jack V. Smith, 1 Bay’s Kcp. 315. It was to be presumed, that in those states in 
which ll»e English law of distress for rent has been essentially preserved, the remedy 
had equally been extended to every kind of rent. But I should infer that this was 
not tlu*. case in Virginia ; for in the American Jurist, No. 8, the question is raised, 
and discussed with much acuteness and research, ir/ic/Aer in Virginia, on the convey- 
ance of land in fee-simple, reserving rati, the feoffor, wiffiput an expressHlipulation to that 
effect, has a right of distress.. Tlie writer coueludcs in the affirmative, and that on a 
feoflnicnt in fee, with q reservation of rertt, the feofleo thereby becomes a tenant, and 
the feoffor a landlord, with the remote reversionary interests called a reverter. 

(a) Laws of New York, sec. ;{«, c. 69, sec. 1. * ’ ' 

{b) Smith’s Wealth of Nations, vul. i. 34, 187. 

(c) Smith’s Wealth of Nations, vol. i. 333. 
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(2.) When^ and how far not payable. 

1. Of eviction: 

It* is a rule of law, that the rent must be reserved to him 
from whom the land^proceeded, or to his lawful representatives, 
and it*cannot be reserved to a stranger. Thus, if A. leases at 
lot or parcel of land to B., on a certain rent, the paymant of 
that rent cannot be reserved to C. ; and the reason is, that the 
rent is payable as a return for the possession of the land, and it 
must, J;herefore, be rendered to the person ijrom whom the laoU 
passed, (a)’ It was also, on the sam# ground, decided, in Pres* 
cott V. De Forest^ and afterwards in Cornell v. Lamh^)^ that 
the right of distress for rent was incident to the rever- 
sion, and that no other person could distrain *but he *464 
who owned the reversion. The person who distrains 
must have some reversionary interest to sustain the right, (c) 
If the landlord dies before the rent becomes due, it goes to the 
heir as incident to the reversion ; but if he dies after the rent 
had become payable, it goes to the executor or administrator as 
part of the personal estate, and the executor or administrator 
has the sarpe remedy by action or by distress, for the recovery 
of all such Arrears, that the testator or intestate might have had 
if living, (d) If the tdnant be evicted from the lands demised 
to him, by a title paramount, before the rent falls due, he will 
be discharged from the payment of the rent, for the obligation 
to pay ceases when the consideration for it ceases, and which 


(а) Litt. s. 346. CorLitt. 143, b. 

(б) 16 Johns. Rep. 159. 2 Cowen’s Rep. 652. 

(c) This is altered in New York by statute. Vide, supra, 461. 

(<f) I Saund. Rep. 287, n. 17. Straftbrd v, Wentworth, Free, in Ch. 555. Rock- 
ingham V, Penricc, 1 P. Wms. 177. Laws of New York, sess. 36, c. 63, sec. 18i 
New York Revised Statutes, vol. i. 747, sees. 21, 22. 2 Dana*s Ken. Rep. 54. A 
purchaser of the reversion at sheriffs sale is entitled to the rent becoming payable 
after the execution of the deed. Bank of Pennsylvania v. Wise, 3 Watts's Penn. 
Rep. 394.1 » 


1 Martin a. Martin, 7 Md. 368. ^ So the purchaser at a sheriflPs sale of nil the lessee’s 
interest Uable for the accruing rent, though he does not take possession. Smith r. 
Brinker, 17 Mia. 148. 

VOL. III. 63 
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was the enjoyment of the land; (o) ? But if the lawful eviction 
•by paramount title be of part only of the demised premises, the 
rent is apportionable, and the eviction a bar pro tmto. (b) S9, 

if there be an actual expulsion of the tenant from the whole, or 
a .part, by the lessor, before the rent becomes due, and it be 
coBtipued until after the rent becomes due, the entire rent is 
suspended *, (c) ^ but no offensive or outrageous conduct on the 
part of the landlord, as by erecting a nuisance in the neighbor- 
hbod of the demised premises, will be sui&cient. (d) ^ 


(a) 2*^Rol. Abr. tit. Kent, 0. 1 Saimd. Kcp. 205, n. 

(h) Stevenson v. Lambard, 2 East’s Hep. 576. Lansing v. Van Alstyno, 2 Wen- 
dell’s Kep. 561. 

(c) Salmon v. Smith, 1 Saund. Hop. 202, 204, note 2. Co. Litt. 148, b. Ascough’s 
case, 9 Co. lab. I’age v. Parr, Styles’s Rep. 432. Timitrell v. Bullock, Ibid. 446. 
Pendleton v. Dyctt, 4 Cowen’s Rep. 581. Bennett v. Bittle, 4 Rawle, 339. The 
same principle applies if the tenant has been obliged to pay rent to a person Having 
a prior and better title to it. Sapsford v, Fletcher, 4 Term Rep. 511. The interfer- 
ence of tho landlord with the possession deliberately, by entry, eviction, or disturb- 
ance of the possession, and depriving the tenant of tho beneficial enjoyment of tho 
premises, will suspend or extinguish the rent. Ogilvie v, Hull, £ Hill’s N. Y. Rep. 
52 .* 

{d) Pendleton u. Dyett, uh. sup. But this decision w'as reverred in the New York 
Ooprt of Errors, as, see S. C. 8 Cowen, 727 ; and tho latter doctrine is, that if the 


1 Morse v. Goddard, 18 Met. 177. George r. Putney, 4 Cush. 861. Ross v, Dysart, 33 
Feim. State li. 452. 

2 liegeman v. McArthur, 1 E. D. Smith, (N. Y.) 147. Vermilya v. Austin, 2 Ib. 208. 
It was held, in Sbumway v. Collins, 0 Gray, (M:i.ss.) 227, that eviction of a tenant by his 
landlord, from part of the premises, demised by a written lease for one entire rent, is a bar 
to any claim by the landlord for rent under the lease. And i6»wa9 made a Question whether 
a tenant, so evicted, is liable for the use and occupation of tho residue. . 

8 But it is sufficient .^or the tenant to prove an intorferenco, on the part of the landlord, 
with the beneAcial enjo}'^ment of the premises, intentionally committed, and injurious 
in its character. Cohen v. Dupont,! Sandf. (Law) R. 200. Gilhooley r. Washington, 
4 Comst. li. 217. Jackson v. Eddy, 12 Mis. 209. In Upton v. Townend, and. Upton v, 
Greenlees, 83 Eng. L. & Kq. 212, the lessor had rebuilt the demised premises, which had 
. been destroyed by Are, but had made one of the tenants’ houses a little larger and the 
other a little smaller than before. There was also some evidence of an intention to oust 
tho tenants. Held, that here was an intentional and actual eviction, and that the entire 
rout was suspended. See Christopher v. Austin, 1 Kern. 236. ** 

4 Where a lessor, after making of lease, built a party-wall on an adjoining vacant lot, 
and darkened the windo^ws of leased premises looking on the vacant it was held that 
it was not an eviction. Idem. In an action for rent, in New York, the tenant canned 
recover damages caused by the landlord in making repairs, under his eovmanC Orath'iiL 
Dresser, 2 Sandf. (Law) R. 120. And the entry of the landlord to repair, for the tenaat’s 
beneAtria not an eviction. Peterson v. Edmonson, 6 Hairing. (Del*) 878. 
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2. Destruction of the premises. 

The cases have afforded afall discussion of the inter- *465 
esting question, how far a tenant is excused from the 
payment of rent, whfen he is deprived, even by inevitable neces* 
8ity; or misfortune, and without any default on his part, or on 
the part of the landlord, of the enjoyment of the premises®^ In 
Taverner* s case^ {a) which arose in 84 and 35 Hen. VIIL, a man 
made a lease of land, and of a flock of sheep, rendering a cer- 
tain rent, and all the sheep died. The question was, whether 
the tenant could have relief frorrr tMs calamity, at the expense 
of his landlord, by an apportionment of the rent. It. wa^ very 
much debated, and different opinions were entertained by the 
sergeants and judges who discussed the subject. Some of them 
thought there was good reason and equity to apportion the rent, 
or in other words, to make a proportional deduction for the loss 

landlord, by indecent and outrageous conduct, as by hrinpn^ habitually a lewd 
woman into the house, or by habitually using indecent fainiliarities with the tenant's 
wife, induce the lessee and his family, in order to escape from such a nuisance, to 
quit the premim^ it amounts to a constructive eviction, and bars the landlord from his 
action for renjt. Gijnning v. Burdcll, N. Y. Marine Court, Sept. 1843, S. P. In 
Edgerton v. Page, 20 N. Y. (6 Smith,) it was held that the tenant must actually quit 
the premises. If he occupy the premises for the whole time in which the rent accrued, 
it is not suspended nor extinguished. This opinion affirmed the judgment of the. New 
York Common Picas, in the same case. The decision in the Common J^leas is re- 
ported in I Hilton, 320. It is an implied condition in leasing a house, that it be lit 
for the purpose of occupation ; and if it be infected with a nuisance, the lessee \» not 
bound to stay in it, and is discharged from rent.^ 8mith v. Marrablc, 1 Carl^ & 
Marsh. 479. S. C. 11 M. & W. 5. This last case was considered by the court, in 
Sutton V, Temple, and Hart v. Windsor, 12 Mceson & Welsby, 52, 68, as very limited 
and questionable ; and again, in Surplice i?. Farnsworth, 7 Man. & G. 576, the Court 
of C. B. followed these latter decisions, and decided that the tenant is not entitled to 
quit until the tenancy is i^gularly terminated, although the premises be out of repair, 
and the landlord is bound to repair, and does not. 

(a) 1 Dyer’s Rep. 6, 8, b. 

1 Peterson v, Kdmonson, 5 Harrlng. (Del.) 878. It has been declared in New York, that 
there Is no implied covenant on the part of a lessor that the premises are tonantable. 
Cloves e. Willoughby, 7 Hill’s^. 88. Nor that they shall continue fit for the special pur^ 
poses for^hich they were demised. Howard v, Doolittle, 3 Duer, 464. The same doc- 
tdne was held in Hazlett «. Powell, 80 Penn. State K. 208. a 

^ Whelns the lessor knows that the house is in a ruinous state, and that its condition is 
unkhdwD, to the lessee, he is not bound to disclose its condition to the lessee, unless he 
knbws that the lessee is influenced by a belief that the house is sound, or unless the les- 
sor's conduct will amount to a deceit. Keates v. Karl Cadogau, 2 Kiig. L. & £q. 818. 
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of the sheep. But others held to the contrary opinion, and that 
though the sea, or an inundation, should gain upon the land, or 
part of it be burnt by wildfire, the entire rent must issue out of 
the remainder, and that it would be diSerefit if part of the land 
should be recovered from the tenant by a title paramount to 
that derived from his landlord. The point was left unsettled by 
this early decision; but the opinion of those who were for the 
payment of the entire rent, gained a decided superiority in the 
eburse of the subsequent century. 

In Parfidine v. Jane^ {a) an action of debt was brought for 
rent, ppon a lease for years, and the defendant pleaded, by way 
of excuse for the non-payment of the rent, that he had been 
driven from the premises by public enemies, viz : by Prince 
Rupert and his soldiers. The case was fully and ably argued 
before the King’s Bench, during the time of the civil wars, in 
the reign of Charles 1. It was insisted, that by the law of 
reason, a man ought not to pay rent when he could not en- 
joy, without any default on his part, the land demised 
*466 *to him, and that the civil and common law exempted 
the party in such a case. But Rolle, J., (the same per- 
son who was author of the abridgment,) overruied the plea, and 
held, that neither the hostile army, nor” an inundation, would 
exempt the tenant from paying rent. The same doctrine has 
been continued to this day ; and it is well settled, that upon an 
express contract to pay rent, the loss of the premises by fire, or 
irttindatiori, or external violence, will not exempt the party from 
his obligation to pay the rent.^ The case of Hallet v. 


(a) Alejn’s Hop. 26. StyWs Rep. 47. 


^ In Wood V. Ilubbcll, 6 Barb. S. C. Rep. 601, it was held, that where buildings are 
destroyed by fire between the execution of the loase and the commencement of the term, 
and before the lessee took possession, he was not liable for rent. 

And hi Warner v. Hitch ins, Id. 666, whore there was a covenant to resfbre the premises 
in tiio same condition ns taken, natural wear excepted, but none to rebuild or repair, and 
tiie buildings were destroy ed by fire during the term, it was he^ that t^ tenant was not 
bound to rebuild. 

A clause in a lease, excluding tiie liability of the tenant to restore the house Ih case of 
fire, does not relieve him from paying rent in case of destruction by fire. Beach v, Farish, 
4 Cal. 838. A lessee, who covenants to restore the premises at the end of the term “ in as 
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lie {a) was decided on that principle, and the principal English 
authorities were reviewed. Since that decision, the point has 
been presented and decided the same way in the English C. B., in 
Baker v, HoltzapffeW; [b) and the unsettled question, whether a 
cou^t of equity would grant relief to the tenant against the land- 
lord’s claim at law for rent, has also been put at rest by the 
decision in Ha/re v. Orove^ (c) in the English Exchequer, and 
of Holtzapffeil v. Baker ^ {d) in the English Court of* Chancery. 
In both of ^these cases, the Court of Equity refused to interfere 
in favor the tenant, who was considered as having lio equity 
against the'effect of his own express agreement to pay thetrent. 
.The same rule prevails equally in England and in this country, 
in the case of an express covenant to pay rent ; (e) but it is 
understood that, by the civil law, the prator would ex^empt the 
tenant from paying the rent, or modify the obligation, according 
to equity, when the property was destroyed by fire, inun- 
dation, or violence, **or the crops failed by a bad sea- *467 


(a) 3 Johns. Hop. 44. (6) 4 Taunt. Rep. 45. (c) 3 Anst. Rep. 687. 

(d) 18 Vesey’JUep. 115. See also, to the same point, Leeds v. Cheotham, 1 Simon, 
146, and Lainott v, Sterett, 1 Harr. & John.s. 42. 

{e) Pollard v. Shaaffer, 1 Dallas’s Rep. 210. Fowler v. Bott, 6 Mass. Rep. 63. 
Wagner v. White, 4 Harr. & Johns. 564. Leeds n. Cheetham, 1 Simon, 146, contra. 
Ripley v. Wightman, 4 M’Cord, 447. Gates v. Green, 4 Paige, 355. Linn v. Ros.s, 
10 Ohio R. 412. Alien v. Culver, 3 Denio, 284. 


good order and condition, reasonable use and wearing thereof, fire and other unavoidable 
casualties excepted, as the same now are or may be put into by the lessor,’’ and to pay 
rent during the term, is nOt excused from paying rent by the undermining of the partition- 
wall by the owner of land adjoining, while building upon his own premises, after hi.s notice 
to the lessor of his intention to build, and the lessor’s omission to support the wall ; even 
.if, by the custom of the place, tlie landlord is bound to support and secure his foundations, 
and walls in such cases. Kramer v. Cook, 7 Gray, (Mass.) 550. 

So, if the kasor covenant to repair, the covenant runs with the land, and the assignee of 
the reversion will be'bound to repair. Allen v. Culver, 3 Denio’s R. 286. 

By a statute of New York, passed April 18, 1860, (Laws of 1860, ch. 845,) it is provided, 
that the lessees or occupants of any building which shall, without any fault or neglect on 
their part, be de^royed, or be m injured by the elements, or any other catwe, as to be un- 
tenautaible and unfit for occupancy, shall not be liable or bound to pay rent to the lessors 
or owners thereof, alier sucl^destruction or injury, unless otherwis^^ expressly provided by 
written agreement or covenant; and the lessees or occupants may thereupon quit and sur- 
render posAssion of the leasehold premises, and of the land so leased and occupied. This 
statute works a. great change in the law of New Yt^rk, aud must lead to4b {;reat amount of 
litigation. 
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son. (a) So, Lord* Northingfton, in Brown v. QuiUer^ {b) thought 
it very clear, that a man should not pay rent for what he 
cannot enjoy, if occasioned by an accident which he did not 
undertake to meet. But I apprehend that the law, as it is now 
settled on that. point, rests on solid foundations* of justice and 
policy. It is to be observed, that the case only applies to express 
agreements to pay ; and if a party will voluntarily create a duty 
or charge upon himself, be ought to abide by it when the other 
party is not in faijt, and when he might have provided, if he 
had chosen, against his Vesponsibility in case, of such acci- 
dent^. The loss of the rent must fall either on the lessor or 
lessee ; and there is no more equity that the landlord should 
bear it than the tenant, when the tenant has engaged expressly 
to pay the rent, and when the landlord must bear the loss of the 
property destroyed. The calamity is mutual ; and there is much 
weight in the observation of the counsel, in one of the cases 
referred to, that these losses by fire may often proceed from the 
carelessness of tenants ; and if they can escape from the rent, 
which they may deem inconvenient, by leaving the property 
carelessly exposed, it might veryanuch lessen the inducements 
to a reasonable and necessary vigilance on their paH. (c) 

Inevitable accident will excuse a party from a penalty, but 
will not relieve him from his covenant to perform. Thus, in a 
ease as early as 28 and 29 Henry VIII., (d) the party covenanted 
to sustain and repair the banks of a river, under pain of for- 
feiture of 10/., and the banks were destroyed suddenly 
M68 • by a great flood. The court held, that he was bound 


[а) Dig. 19, 2, 15, 2. Ibid. 50, 17, 23. Code, 4, 65, 8 ; and see the copious anno- 
tations in the Elzevir edition of the Corpus Juris Civilis, uiinoxcd to tho article in the 
Code. The doctrine of the civil law is also followed in the French law, and in tho 
law of other countries which follow the civilJaw. Code Civil, n. 1722, 1733. 1 Bell’s 
Com. 452. Civil Code of Louisiana, art. 2667. Pnifendorf (b. 5, c. 6, sec. 2) con- 
siders the rule of the civil law to bo just and equitable. 

(б) Amb. Rep. 619. ^ 

(tf) In Hart v, Windsor, 12 Mccson & Welsby, 79, 85, the authkqridcs are all cited 
by the counsel and Mr. Baron Parke, in favor of thb binding forra of the contract to 
pay rent on a demise of land, though occupation becomes impracticabUe by calamity 
or v/s mq/er, pn>vidcd the estate contiUnes. 

(rf) i Dyer, 33*, a. • 
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to repaijr, but was not subjected to the penalty.' And in 
the modern cades, (a) it has . been held, that the lessee or the 
assignee of a lease, in which the lessee covenanted for himself 
and his assigns, absolutely to repair, was bound to repair, not- 
withstanding the buildings were accidentally destroyed by fire. 
And if the premises be out of repair, thc^tenant cannot*make ' 
repairs at the expense of the landlord, or deduct the amount of 
them out of the rent, unless there be a special agreement for that 
purpose between the tenant and his landlord, (b) But if Ae 
tenant be not. under any agreement^o repair, and the premises 
become unsafe and useless from want of repairs, the tenant from 
year to year may quit without notice, and he would not be 
liable, in an action for use and occupation, for any rent after 
the occupation had ceased to be be»eficial. (c) 

When rent is due, a tender upon the land is good, and pre- 
vents a forfeiture. The tenant is not bound to go and seek the 
landlord, provided the contract be silent as to the place of pay- 
ment ; and yet a personal tender to the landlord, off the land, is 
also good, {d) ^ The time of payment depends upon the con- 


(а) The Earl of (?hesteTficld r. Duke of Bolton, Comyn's Ilep. 627. Bullock v. 
Dominitt, 2 Chitty’ei K. B. Jtep; 008. S. C. 6 Term licp. 650. Allen v. Culver, 3 
Denio, 284. 

(б) Mumforrl u. Brown, 6 Cowen’s Rep. 475. 

(c) Ed\v.ard.s r. llctherington, cited in Salisbury v. Marshall, 4 Carr. & Payne, 65. 
The English doctrine is, that to enable a tenant to avoid hi.s lease, thero must Ito a 
default oil the part of the landlord, as where there was cither error or fraudulent de- 
scription of the premises, or they were rendered uninimhilable by the wrongful act or 
default of the landlord. Izou u. Gorton, 5 Bingham, N. C. .501. Arden i;. Pullen, 
10 Mceson & Welsby, 321. 

(d) Walter v. Dewey, 16 Johns. Rep. 222. Gibbs, Ch. J.,*Soward v. Palmer, 8 
Taunt. Rep. 277. Hunter u. Lo Conte, 6 Cowen’s Rep. 728. 


1 If premises have been devised for a term of years, and arc in the actual possession of 
the lessee when a penalty was incurred for i violation of a city ordinance, the tenant is 
liable. Tlie Mayor, &c. of New York v. Corlies, 2 Sandf. (Law) B. 801. A covenant to pay 
assessments runs with the land. 2 Comst. B. 894. 

2 But see Sui^lice v. FarusiKorth, 7 Man. & Grang. R. 576 ; Lockwood v. Lockwood, 22 
Conn. 425. 

> A tender of rant on tl^ day on which it falls due, has been ^Id good, though made at 
a hu hmr in the evening. Sv^et e. Harding, 19 Vermont B. 587. But see Haldane v. 
Johnson, «20 Bug. L. k Eq. 498, where it is hold that he is bound to seek the lessor, and 
pay or tender 4he rent. 

Where rent was to be paid in certain articles, the prices of which were specified in the 
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tract; and if there be no special agreement to the contrary; the 
payment would be due either yearly, half-yearly, or quarterly; 
according to the usage of the country, and the presumed iiifeh- 
tion to conform to it. If there be no usagtf in the case, the rent 
is due at the end of tlie year. But in the city of New Yorh, it 
is pro*vided by statute, that, in the absence of any special agree- 
ment, the rent is payable quarterly, and the hiring terminates 
on the first of May thereafter, {a) 

*469 *3.* Of apportionment \ 

^ On the subject of the apportionment of rent, there are 
several distinctions to be noticed. There are two modes of ap- 
portioning rent. The one is, by granting the reversion of part 
of the land out of which the rent issues; the other, by granting 
part of the rent to one person, and part to another. (6) It is 
laid down as a general rule, in the more ancient cases, that if 
the owner of a rent-service purchased part of the land out of 
which the rent issued, the rent was to be apportioned according 
to its just value, and the tenant was discharged of the rent, in a 
ratio to the land purchased. But «4f a man had a »ent-charge, 
and purchased or released part of the land out o¥ which the rent 
isshed, the whole rent was held to be extinguished, (c) ^ The 
objection to the doctrine of the apportionment of rent was, that 
it exposed the tenant to several suits or processes of distress, for 
a lliing which was originally entire, and he ought not to be 
obliged to pay his rent in different parcels, and to several land- 
lords, when he contracted to pay, in one entire sum, to one per- 
son. But the convenience of mankind dictated the necessity of 


* («) New York Revised Statutes, vol. i. 744, sec. 1. 

(h) Abbott, Oh. J., 5 Barn. & Aid. 876. 

(c) Litt. sec. 222. Co. Litt. 147, b, 147f a. Talbot’s case, 8 Co. 104, 106. Gil- 
bert on Rents, 152, 163, 164. 


lease, it was held, that if the lessee tendered the articles at the day, the rent was paid, not- 
withstanding the real va^ie was much greater or less tl^ that agreed upon. Hey wood 
17 . Hey wood, 42 Maine, 229. ' 

1 As to apportionment of services, see Van Rensselaer v. Bradley, 8 Denio’s R* 186. It 
is said, that if the lessee assign a part of the premises, the services multiply, ' See Hurlburt 
V. Post, 1 Bosw. (N. Y.) 28. * 
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an apportionment of rent-in a variety of caae^. Though it was 
a principle of the' common law that an entire contract could not 
be apportioned, yet the apportionment of rent was, under certain 
circumstances, allowed by the common law, cither on severance 
of the land from which it issued, or of the reversion to which it 
was incident. A person has a right to sell the whole o» any 
part of his reversionary interest in land. It may be necessary 
to divide his estate out on rent among his children^ ot to sell 
part ta answer the exigencies of the family*; and it would be 
intolerable if such a necessary sale w8rked an extinguishment of 
the whole rent. The rent passes as an incident to the purej^aser 
,of the reversion, and the tenant may always avoid several 
suits and distresses by a punctual payment * of his rent. *470 
The rent is to be apportioned among the several owners 
of the reversion of the rent, according to the value of the land ; 
and whenever the question becomes a litigated one in a court 
of justice, it is the business of the jury, upon evidence produced, 
to apportion the rent to the value of the land.^ These things 
are now generally regulated by the agreement of parties, when- 
ever a sale qi part only of tho demised premises is made ; and 
the tenant Has iro concern with the transaction, since he pays 
no more than his stipulated rent, and to the claimants in the 
proportions settled by themselves. There is no doubt, therefore, 
that a rent-charge may be apportioned, whenever the reversioner 
or owner of the rent either releases part of the rent to the ten- 
ant, or conveys part of the land to a stranger, (a) ^ The rent ‘is 
also liable to apportionment by act of law, as in cases of descent 
and judicial sales. (6) If the landlord enters upon* part of the 
demised premises by wrong, the better opinion* is, that it sus-* 


(а) Co. Litt. 148, a. Gilbert on Rents, 163. Farley v. Craig, 6 llalstcd, 2C2. 

(б) Wotton V. Shirt, Cro. Eliz, 742. Mtt. see. 224. I Rol. Abr. tit. Apportion* 
ment, D. pi. 3, 4, 5. The judicial sales spoken of in the cases cited wer43 those in 
which part of a rcnt*eharge was extended on an execution, and it was held good, 
though the tenaift might be liaiile to two executions. 


1 Crosby v. Loop, 13 111. 626. Van Rensselaer’s Ex. e. Gallup, 6 Denio’s R. 464. In 
this last catie, it was decided that the apportionment must be according to the valnet and 
not according td the number of acres of the land. 

* Ryerson i;. Quackenbush,' 2^ Dutch. (N. J.) 236. 
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pends the payment of thc^vfholarent until the tenant be restored 
to the whole possession, for the lessor ought not to be able so to 
apportion his own wrong as to oblige the tenant to pay any- 
thing for the residue ; (a) but the rule is^ otherwise in the case 
of a lawful entry into part of the demised premises, by the 
authority of the tenant himself. (6) ^ 

The rule at common law was, that neither law nor equity 
would apportion rent as to time, and, therefore^ if the tenant for 
fife gave a lease fqr years, rendering a yearly rent, and died in 
the coarse of the year, the rent could not be apportioned, and 
the ^tenant would go free of rent for the first part of the 
year. The principle was, that an entire contract could 
*471 *not be apportioned.^ The imperfect performance of it 
depending on various acts, could not reasonably afford 
a title t<f the whole, and from the complex nature and uncertain 
value of part-performance, it could not afford a title to any 
part of the stipulated consideration, {c) But the statute of 


(rt) 1 Hoi. Abr. 940, n, Gilbert'aLaw (jf Executions, 283. Smjjtli v. Raleigh, 3 
Cainpb. 513. Briggs v. Hall, 4 Leigh, 484. ^ * 

{h) Hodgkins v. Robson, 1 Vent. Rep. 276. Vjiughan v. Blanchard, 1 Yeates’s 
Rep. 176. 

(r) Bro. Abr. tit. Apportionment, pi. 7, 26. Clun’s case, 10 Co. 127. Jenner v. 
Morgan, 1 P. Wms. 392. Tlic Master of the Rolls, in Hay v. Palmer, 2 Ibid. 502. 
Cm ter v, Powell, 6 Term, 320. Annuities and servants' wages, like rents, were not 
in general npportionablc at common law, and tlic rule seemed to be applicable to all 
periodical payments becoming due at fixed intervals. If a servant was hired for the 
month or year, and the service ceased within the time, there was no apportionment 
of wages for the actual time of service, though the rule operated in some cases most 
^ unjustly. Bro. Ahr. tit. Apportionment, pi. 13,22,26. Countess of Plymouth w. 
'2'hrogmorton, I Sa*ik. 65. Bui the old rule is now held to be relaxed, and wages, it 
is understood, may be apportioned, upon the principle that such is the reasonable con- 
struction of ^tlio contract of hiring. Lawrence. J., 6 Term, 326. M'CIurc v. Pyatt, 
4 M’Cord, 26. Bacot r. Parnell, 2 Bailey's S. C. Rep. 424. And though annuities 
arc not subject to apportionment, like rent, under the statute of 11 George 11., yet, if 
the annuitant dies within the quarter or year, as the case may be, and the annuity was 
given fur maintenance in infancy, or for the separate maintenance of a feme covert. 


I If the revorsioner sflls part of the demised premises^ a wrongful elitry by the purchaser, 
upon his portion, will not affect the right of the original lessor to recover rent for the rest 
of tlie premises. Reed t>. Ward, 22 Penn. 144. Liuton a. Hart, 25 Id. 108. I^lair u. Cla^ 
ton, 18 N. Y. (4 Smith,) 629. 

Stillwell ». Doughty, 3 Bradford, (N. Y.) 859. 
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11 Geo. II. c. 19, sec. 15, supplied the principFej^that apportion- 
ment should be rtiade of rent in respect to time in such cases, 
and fhat part of the statute has been reenacted or adopted in 
this country, (a) 

(3.) Of the remedy. 

The remedy provided by law for the recovery of rent, de- 
pends upon the nature of the instrument or contract* by 
*which.payment is secured. The suit may he an action *472 
of covenant, or debt, or assumpsit^ fof the use and occu- 
pation of the land.^ The action of assumpsit to recover rea- 
sonable satisfaction for use and occupation, was first given by 
the English statute of 11 Geo. IL c. 19, and it has been followed 
by the N. Y. Revised Statutes, vol. i. 748, sec. 26. If the teannt 
never actually went into the possession, the remedy must be 
upon the lease or agreement; and if the tenant once entered 
into possession, the recovery may be, under the English statute, 
for the whole term ; ^ but in New York it is doubted whether 
the recovery could be had beyond the period of actual occu- 
pation. (6) yiie landlord may#; also reenter, or recover posses- 
sion of the Idnd, by the action of ejectment, for non-payment of 
rent, provided half a yeaf s rent or more be in arrear, and no suf- 


cquity will apportion the annuity up to the day of the annuitant’s death, on the prin- 
ciple that the allowance was necessary. Hay a. Piijiner, 2 P. Wms. 501. Pearly c. 
Smith, Atk. 260. Howell v. Han forth, 2 Blacks. Kcp. 843. 17 Scrg. & Kawlc, 

173, 8. P. Dividends, or moneys invested in stock, arc also held not to he, as a gen- 
eral rule, apportion able, either in law or equity. Wilson v. Harmor, 2 Ves. 672. Ras- 
leigh V. Master, 3 Bro. 99. 

(rt) N. y. Revised Statutes, vol. i. 747, sec. 22. 17 Serg. & Riuvle, 171. Ex ixtrle 
Smyth, I Swanst. Rep. 338. The editor has annexed a learned not© to the last casdj 
on the doctrine of apportionment, as existing<both before and since the statute of 11 
Geo. 11. The statute of 4 William IV. c. 22, in amendment of the Act of 1 1 George II., 
declared that all rents service, rents charge, and other rents, annuities, dividends, and 
all other payments of every description^ made payable at fixed periods^ should bo appor- 
tioned, and.it provided for the recovery of the apportioned parts from the last period 
of payment. * * * 

(5) Wood V, Wilcox, 1 Denift, 37. Croswcll u. Crane, 7 Barb. 5. C. Rep. 192. 

1 Assumpsit for use and occupation will not lie unless the relation of landlord and tenant 
exists. Hafl v. Southmayd, 16 Barb. 82. Scales v, Anderson, 26 Miss. 94. Greenup v. 
Vernon, 10 111. 26. Newby i;.. Vestal, 6 Port. (Ind.) 412. Long v, Bonner, 11 ired. 27. 
Otherwise in Alabama. Smith Wooding, 20 Ala. 824. Weaver v. Jones, 24 Id. 420. 

2 Walker r. Furbush, 11 CusU. 866. 
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iicient distress can be found ; and if the tenant, in such a case, 
does not redeem within six months after execution issued, the 
land will be deemed discharged from the lease or contract, (a) 
But the more usual, prompt, and effectual remedy is by distress, 
which was provided by the common law, and, has been regula- 
ted and greatly improved by statute in England and in this 
country. (6) ^ ^ 

In New •York we have adopted the common law on the sub- 
ject of distress fot. rent, and we have likewise reenacted the 
sukstanca of the English Statutes of 52 Hen. Ill,, 3 lEdw. L, 13 
Edw^. I., 21 Hen. VI IL, 17 Car. II., 2 W. and M., 8 Anne, and 
4 and 11 Geo. IL, (c) and which statutes were made on pur- 
pose to control abuses, and mitigate the rigor of the common 
law, as well as render more certain and effectual the right of re- 
entry on the part of the landlord, (d) The Eriglish common and 
statute law, in relation to distress for rent, and the relief of land- 
lords, has been generally, and I apprehend, essentially adopted 
in several of the other states, as for instance, in New Jersey, (e), 
Pennsylvania, (/) Delaware, Indiana, (g^) Illinois, (A) Maryland, 


• («) Tins was the provision of the statnto of 4 George II., and it was adopted in 
New York, (N. Y. U. Statutes, vol. ii. 505,) and probably in several of tlie other 
states. 

(/j) The summary proceedings by distress, in its two branehes for damage feasant 
for cattle, and for arrears of rent, have come down from the Anglo-Saxon times, as 
is .shown by Sir Francis Fulgravo, in his Uisc and Progress of the English Common- 
wealth, c. 0. 

(c) N. Y. Revised Statutes, vol. i. 747, secs. 18-24. Ibid. vol. ii. 500-505. 

(d) In New York, by statute of 13th May, 1846, c. 274, the remedy of distress for 
< rent is abolished, and the right of reentry reserved to the landlord by lease or grant, 

iu default of goods, was regulated. The reentry can he made only upon fifteen days' 
previous notice thereof.* 

(e) Elmer’s Dig. 134, 302. R. S. of New Jersey, 1847, tit. 4, c. 3. 

(/) Pnrdon’s Penn. Dig. 870-878. Quinn ?\ Wallace, 6 Wharton, 452. 

(ff) In Indiana, the landlord cannot distrain in person or by his bailiff; but under 
the statute of 1824, he must go before a justice of the peace; and on oath obtain a 
warrant to a constable to make the distress; and if the tenant replevies the goods, he 
gives bond to prosecute the landlord, and not the •fficer. HarrJb'u. M’Faddiii, 2 
Rlackf. Ind. Rep. 71. Statutes of Indiana, 1838, p. 472. 

(//) Revised Laws of Illinois, edit. 1833v 


I The right of distress is not so inseparable an incident to a rent-service, that it cannot 
be postponed, Giles v. Spencer, 40 Kng. L. & Eq. 833. ^ 

3 As to what notice is sufiieieut, see Van Rensselaer v. Smith, 27 Barb. (N. Y.) 104. 
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Virginia,' (rt) Kentucky, (6) Mississippi, (c) Sonfh Carolina, and 
Georgia ;(rf) but the whole law has been judicially de- 
clared in North Carolina to be irrcconcilahU^ with *thc *473 
spirit of their laws •and government, and to be of no 
forc^; in that state, (e) It is deemed to be equally objection- 
able, in the opinion of judicial authority, in South Carolint#, and 
fit to be abolished, as being an unreasonable and oppressive 
relict of the feudal system, and repugnant to the p#liey of our 
institutions. (/) The common-law rnethodi of distress for rent 
is expressly abplished by statute in Jfflabarna. (g*) In Louisiana, 
the English remedy for rent essentially prevails, for the Jessor 
.has a right of pledge on the movable effects of the lessee found 


(rt) Act of 1792. Revised Code of Virginia, vol. i. 2l4i 

(?>) Statute of Kentucky, IHll. 

.(c; Revised Code of Mississippi, 1824. 3 Iloward’s R. 54. 

(</) Hurtsljonu! ?\ Kienn/iii, 2 Halsted’s Rep. 20. Hoskins r. PnuJ, 4 lin’d. 110. 
Woglarn v. Cowpertliwaiie, 2 Dallas’s Rep. 08. Garret v. Huglilctt, 1 Hmr. & Johns: 
3. City Conneil of Charleston v, Priee, I M’Cord’s Rop. 209. Dorsey v. Uays, 7 
lIuiT. tioluis, 370. >Jc?ule v. Clanliee, Ibid. 372. Smith Meanor, lO Serg. & 
Rawlc, 375. Ijdge v. Wibson, 1 I>lackford’.s hid. Rep. 400. Wright Matiliews, 
2 Ihid. 187. Mayo r*Winfiee, 2 Leigh, 370.. Jone.^ r. Murdaiigh, Ibid. 447. Cripps 
V. Talvande, 4 M’Cord, 20. Burket v. Bolide, 3 Dana’s Ken. Rep. 209. .Walker’s 
Mi.<s. Rc]). 170, 349. Hale ?;. Burton, Dudley’s Rop. 1U5. i lololikj^ss’s Code of Stat- 
ute Laws of Georgia. 

(e) Dalgelish w. Graiidy, Cam. & Nor. Rep. 22. Dcavor Rice, 3 Battle’s Rep. 

431. 

(/) Youngblood v. LowrY/2 M’Cord’s Rep. 39. But, notwithstanding this strong 
language, the law of distress is still in forec in Soutli Carolina, and the statute of 1808 
even allows landlords to distrain for double rent from the deiryind of po.sscssion wlien 
the tenant holds over for three months after notice to quit. Talvande r. Cripp.s, 3 
M’Cord, 147. Reeves v. McKenzie, 1 Bayley, 497. The siatulft of 1 1 Geo. 11. e. 19* 
relative to pleadings in replevin in cases of distrcj-rs for rent, has been adopted in prac- 
tice. Moorhead i». Barrett, 1 Cheeves’a Law Rcji. in S. C. 99. But tlic statute of 32 
Hen. VJ.1I. e. 37, giving the power of distress to executors, &c., was never in force in 
South Carolina. Bagwell v. Jamison, Ib. 249. It is worthy of notice, that the pro- 
cess of distress and the taking of pledges, was the Anglo-Saxon mode of enforcing 
the appear.'ince of the defendant in suits at law'. No other process was originally 
.knowm to the cctfnmon law. yhe free and sturdy Saxons would not submit to per- 
sonal arrests. Palgravc’s Rise and Progrc.s8 of the English Com in on wealth, vol. ii 
133. 

(ff) Aikin’s Dig: 2d edit. 357? In Tennessee and Ohio it is stated that the law of 
distress for rent does not exist. Treatise on Landlord and Tenant, by John N. ’I’ay- 
lor, New York-, 1844, p. 230, and which is a learned and valuable digest of the Ameri- 
can law on the subject. 

VOL. lU. 
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upon the premises, and also on the movable effects of ’third per- 
sons being in a house or store on the premises by their con- 
sent, express or implied. The right does not extend to goods 
transiently or accidentally on the premisear, and the lessor may 
exercise his right of seizing the goods while on the land, or 
within fifteen days after they are removed, provided they con- 
tinue to be the property of the lessee, (a) In the New England 
states their law of attachment on mesne ’ process may have 
superseded the law of distress for rent ; but under their attach- 
ment laws, the principles ch' the common-law doctrine of distress 
seern^ to have been essentially assumed, subject to the same 
checks and limitations which, under the English statute law 
and modern decisions, have modified and improved them, (ft) 
I shall, therefore, proceed to consider the remedy by distress for 
rent, upon the principles of the Engllsli common and statute 
law, as being incorporated into the jurisprudence of most of the 
United States.. 

The exorbitant authority and importance of the feudal aris- 
tocracy, and the extrerne dependence, and even vassalage of the 
tenants, was the occasion of intn'diicing the law qf 'distresses, 
and which summary remcxiy is apjdicable to no other contracts 
Ibr the payment of money, than those' between landlord and 
tenant. The non-payment of rent, or non-performance 
* 474 *of any other stipulated service, was originally, by the 
ftMidal law, a forfeiture of the feud, and the lord was at 
liberty to enter and reassume. The severity of thpse teudal 
forleitures was then changed, and intended to be softened into 
the right of distress, which was borrowed, as Baron Gilbert sup- 


(9) Civil Code of Loiiisirtna, arts. '2675-2679. 

(/») Potter V. Hall, !i Pick. llep. 368. Tlic regulation of the law of distress was 
m'adc by statute in Mussuchusotts as early as 1641. Digest of Massachusetts Laws, 
1675. The remedy by tlie wrii of re]»levin for goods distrained or impounded, is reg- 
ulated by statute in Oonnccticiit. Uevised Statutes, 1821 ; and by statute in 1838, the 
writ of replevin is extended to debts taken by process ^of foreign atfiehment. Stat- 
utv>s of Conneetieut, 1838, p. 500. The same remedy was provided fur goods im- 
pounded or distrained^ by the Plymouth Colony Laws, 1671. See Bingham’s edit. 
250, 27.5. See also Revised Statutes of Vermont, 18d‘j, p. 197. The writ of replevin 
is given for goods unduly distrained or attached ; but I apprehend the remedy for 
non-payment of ran/, in the New England States, is not by distress, but by action of 
debt or assumpsit. See Mass. R. S. c. 60, secs. 22, 23. * 
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poses, (a) from the civil law, for by’ that law the creditor had a 
right, to seize a pledge in order to obtain justice. So, under the 
feudal law, instead of insisting upon an absolute forfeiture of 
the land, or even of fhe right of the lord to enter and hold the 
land^ until tlie tenant had rendered his service, the law substi- 
tuted the seizure of the cattle, and other inowibJes found lipoii 
the land, and allowed them to be detained as a pledge until the 
damages were paid.* This power of distress; as ancfejitly used, 
was sdon fiptmd to be as grievous and oppressive as the feudal 
, forfeiture. . It was equally distressiVigto the tenant to stripped 
in an instant of all his goods and chattels, for arrearages o^rent, 
•as it was to be turned out of the possession of his farhi. The 
power of distraining for rent,*and other feudal services, became 
an engine of the most insupportable tyranny and oppression. (6) 
These abuses were first stated in the statute of 51 Hen. III., He 
Districtione Saccarii, wherein it is mentior>ed, that the common- 
alty of the realm had sustained great damage by wrongful tak- 
ing of distresses for the king’s debts ; and it provided, that when 
beasts should be distrained and impounded,* the owner might 
feed them 'Without disturbandb : and that the things’distrained 
should not be sold until, the expiration of fifteen days; and that 
if there were any chattels to distrain, neither beasts lof the 
plough, nor -sheep, should be distrained ; and that the distress 
should be reasonable in amount, according to the estimation of 
neighbors. In the following yea^, the statute of Marlebridg(\in 
the 52 Henry III., was passed, providing more generally 
against the abuse of the * right of distress, and that stat- ^475 
ute stated the abuses of landlords in strong lang^gage : 
Magnates graves ulUones fecerunt^ et districtiones qiiosque re* 
demptiones reciperunt ad volmtatein suam. What made the 
grievance more insupportable was, that the lords refused to per- 


(a) Gilbert on Distresses, 2. 


(h) Ibid. 3. 


1 To entitle a landlord toteentni' at common law for a breaidi oCcoyenn!it,heinust iiiMke 
an actual demand of the exact rent due, on the very day it becomes duo, at a convenient 
time before sunset, at tlie particular place where payable, or at the most notorious pl.u^o cn 
the premises demised. Van Rensselaer r. Jewett, 2 C(Jmst. K. 141’. Jones r. Reed, lo N 
II. 68. Jewolft V, Rerry, 5o N. H. 86. 
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mit the kih^s courts to take cognizance of the distresses which 
they had made at their own pleasure, and, therefore, as Sir Ed- 
ward Coke observes, they assumed to be judges in their own 
causes, contrary to the solid maxim of fbe common law. (a) 
This statute restored the authority of the regular courts, .and 
ordered all distresses to be reasonable, and that whoever made 
an excessive distress should be grievously amerced. The dis- 
tress was not to bi5 taken or driven out of the county, and it 
was not to be made upon a public highway, and a .remedy by 
replevin was given for a A^oUgful distress. By .these salutary 
provWons, the power of distress was confined to the original in- 
tention of the law, which was to seize the tenant’s goods by way. 
of pledge, in order to compel him^to perform his feudal engage- 
ments. (6) 

Tlie common law also imposed several benign restrictions 
upon this summary and somewhat perilous authority of dis- 
tress. It forbade perishable articles to be distrained, because 
all pledges ought to be returned in the same good condition as 
when taken. It forbade the tools and implements of a man’s 
trade, as well as the beasts of the' plough, to be distrained, pro- 
vided other articles could be found ; because talcing of such 
artideg would tend to produce an utter inability in the tenant to 
redeem* the pledge, (e*) The goods were .also to be put into a 
pound, and there kept safely, without being used by the land- 
lord, until they were redeemed, (d) 

*476 *But if the tenant was disposed to controvert the 
legality of the distress, either by denying any rent to be 
due, or by averring it to be paid, the law provided him witli^a 
remedy by the Writ of replevin ; which was a writ authorizing 
.the sherifl* to take back the pledge* and deliver it to the tenant, 
on receiving security from him to prosecute the writ to effect, 


(а) 2 Inst. 102, 103. 

(б) Gilbert on Distresses, 34. 

(r) 2 Inst. 132, 1.33. Gilbert on Distres.scs, 35,36. 

(J) Cro. Jae. 148,. tender of amends eomes too lato^fter the goods distrained 
for rent or for trespass are impounded, for they arc tlicn in the custody of the law. 
riIkii»gion’s case, 5 Co. 76, a. Ladd u. Thomas, 12 Adol. & Ellis, 117. It. is good 
while the chattels remain in the custody of the distrainor. Browne' v. Pon'ell. 12 
Moore, 454. Iliison v. Blain, 2 Bailey’s S. C. Hep. 168. ' 
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and to return the chattels taken, if he should fail in making 
good his defence, (a) 

In modern times, the whole policy of the law respecting dis- 
tresses has been chiwiged. It was inconvenient, if not absurd, 
that property should be kept in an inactive state in order to com- 
pel a man to perform his stipulated payment. A distress this 
day is no more than a summary mode of seizing and selling the 
tenant’s property to satisfy the. rent which he owes; ;ind the ex- 
tent agd manner of the operation have been^ changed, and made 
entirely reasonable and just, and eqiially conducive teethe secu- 
rity of the 'landlord and the. protection of commerce. 

When rent is due and unpaid, and when no judgment in a 
personal action has been had for the recovery of the same, (/;) 
the landlord, upon demand, may enter immediately, by himself 
or his agent, (c) ^ upon the demised premises, and distrain any 
goods and chattels that are to be found there, belonging to 
the tenant or others and this right of the landlord to distrain 
any goods and chattels upon the premises, is founded upon 
reasons of public policy, to prevent collusion and fraud, (d) 


(n) In New Harnpff^urc, judgment for the dcfooduntiii i'C])lcvin is not for tlio return 
of the goods, hut for the value of tlic chattels rcjilcvicd in damages. Bell y, Bartlett, 
7 N. II. Kep. 178. • 

(6) New York Revised Statutes, vol. ii. r>(H), sec. 2. In Maryland, hy statute, in 
18M2, the remedy by distress for renf, payable in gruiii or otlier produce, was n gii- 
luted. In 1*1 iinsylvania, judgment in debt for rent, without siUisfiiclirm, does n(»t 
take away the remedy hy distress. Banlleon v. Smith, 2 Binney’s Rep. 146. 'I’he 
statute of 8 Aunc, c. 14, authorized di.strc.s.s during six months after the end of the 
term, if the Icssor’.s title and the tenant’s possession still continued. This is the 
statute law, also, in Virginia and Kentucky; and llic Rtatute in the huter slate author- 
izes the distress, though, the tenant has removed hi.s ctfeets from^he land. Loi%ee yT 
Colton, 2 B. Monroe’s U. 115. • 

(c) As a check to abuse in the exercise of the right of distrcs.s, the New York Re- 
vised .Statutes, vol. ii. 501. sec.s. 2, 3, 8, require that no distress shall he made for any- 
rent for which a judgment shall have been recovered in a personal action ; and they 
also require every distress to be made by the shcrilf or one of his deputies, or hy a 
constable or marshal of the city or town, and upon the previous affidavit of the land- 
lord or his ageiit, of the amount of rent due,, and the time when. So, in Georgia, the 
distress warrant is to be granted by a justice of the peace. Prince’s Dig. 18.'17, 687. 

(d) Gorton v. Falknoi|, 4 Term Rep. 565. Jones v. Powell, 5 Bam. & Cress. 



^ A mortgagor, in possession and in receipt of the* rents, is fade authorize d to 
distrain as bailiff of the mortgagee. Trent v. Hunt, 22 Eng. L. & Eq. 540. 
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This was the rule erf the corarnon law. (a) But this 
477 inconvenient * privilege is subject to many exceptions. 

' Articles that may be temporarily placed upon the Jand 
by. way of trade, and belonging to third* persons, (6) are ex- 
empted from distress, on the broad principle of public conven- 
ience,. and for the benefit of commerce. The goods of a 
guest, (c) or a horse at a public inn, or sent to a livery stable to 
be taken ca,vc of, or the goods of a boarder at a boarding-house,^ 


G47. A stranger’s goods on the land may bo distrained even for n^rent-fharge. Saf- 
frey v. Elgood, 1 Adol. & Ellis, 191. In Virginia; by statute, in 1818, the property 
of strangers, found upon the, ])reinihVs, is exempted from distress. 4 llandolph, 334. 
In Gorton v. Falkner, Mr. J. Ashurst considers the foundation of the principle that 
the goods of the stranger may bo taken, to be, that the landlord is supposed to give 
credit to the visible stock on the premises, and he ought, therefore, to have recourse 
to everything he finds there. Hut the Chief Jiisticp, in Brown v. Sims, 17 Serg. & 
Kawle, 138, was of opinion, that the riglit of distraining a stranger’s goods on the 
premises, rested bn no principle of reason or justice, and he thought that the con- 
stantly growing exceptions to that part of the law of distress, would, in the end, cat 
out the rule itself. So, again, in Riddle t\ Weldon, 5 Wharton, I, the Ch. J. of Renn- 
sylvania looked very unfavorably upon the extent of the English law of distress ; and 
it was adjudg^'d in that case, that the effects of a lodger and boarder w'ere exempt 
from distress for rent duo from the keeper of the boarding-house, and it was consid- 
ered that the whole law of special exemptions rested on the prinaiple of public conven- 
iehee. In New Jereny, by statute, the goods on the premises, not ])clongiiig to the 
tenant are exempted from distress for rent due from the tenant. New Jersey Revised 
Laws, 201, sec. 8. Elmer’s Dig. 135. R. S. New Jersey, 1 847. This is also the c-iso 
ill Illinois. Revised Laws of Illinois, 1 833. Im Ohio, tlip writ of replevin lies for 
goods and qliattels wrongfully detained ; but I do not perceive, in the “ enacted and 
revised ” law.s of Ohio, ol‘ 1*831, any allusion specially to distress for rent. The statute 
law of Missouri allows the writ of replevin, in the ease of goods wrongfully taken or 
wrongfully detained, but in no other case, and it is silent as to the remedy by distress 
for rent. It gives remedy by action for the recovery of rent. Revised Statutes of 
Missouri, 376. The, Kentucky statute of 1811, on this subject, gives the landlord a 
right to distrain the goods of liis tenant or sub-tenunt cw/y, and thus exempts from the 
distress-warrant the goods of all other persons, even those bond fide purchased of the 
.tenant) and still remaining on the premises. And this power of distress for rent docs 
not extend to the interest of a mortgagor, or his equity of redemption in goods mort- 
gaged. Snyder t’.*Ilitt, 2 Dana's Ken. Rep. 204. Craddock v. Riddlesbarger, Ibid. 
212 . 

(а) Bcadley on Distres.s, lOG. Butler r. Morgan, 8 Watts & Serg. 53. 

(б) lioskiiis V. Paul, 4 llalsted, 110. ♦ * , 

(c) The property of boarders at taverns and boarding-houses is not liable to dis- 
tress for rent, although ihe properly be in the possession an(h actual use of the tenant 
by their permission. Stone v. Matthews, 7 Hill, N. Y. K. 429. 

i But a piano-forte, leased by its owner to a lodger at a hotel, and loft by the lodger in 
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or corn at a mill, or cloth at a tailor’s shop, 'or goods delivered 
to a person exercising a public trade, to be wrought or managed 
ill the way of his business, or a grazier’s cattle put upon the 
land for a night, on^he way to market, or goods deposited in a 
warehouse or with an auctioneer for sale, ^ or oii storage in the 
way of trade, 2 or goods of ,a principal in the hands of a factor, 
arg not distrainable for rent, (a) Tlie exemption would seem to 
be general. in those cases in which the course of bus^iness neces- 
sarily.piits the t^inant in temporary possession of the property^ 
of his customers, {b) ^ With respeeft to the cattle of^a stranger 
found upon the land, there is this distinction, that if they broke 
in they are distrainable immediately, but if the fences were bad 
they are not distrainable, until the owner, after notice, has neg- 
lected to take them away, (c) Corn and grass, whether grow- 


(«) 2 Saurul. Rep. 289, a. n. 7. Gisbourn p* IJiirst, 1 Salk. flep. 249. 3 Blacks. 
Com. 8. Ciiltnan v. Elton, 3 Brod. & Bin{>;. T.*). Co. Litt. 47> a. Thompson n. Mu- 
sbitcr, 1 Bing. llcp. 183. Matthias r. McsnarU,2 Carr. & I’liyne, 333. Brown v. 
Sims, 17 Serg. & ifawle, 138. Youngblood v. Lowry, 2 JVP Cord’s Rep. 39. Adaiiia 
V, Grane, 1 Crompton & Mceson, 380. liUldlu v, Wclden, 5 Wharton,' 1. Connuh r. 
Hale, 23 Wendells 11. 402., Owen t\ Boyle, 22 Maine R. 47.. This lust case related 
10 goods stored in a^'arehouse for reshtimant, and wa.s decided, after great discussion, 
by a majority of the court, noC to he distrainable. If a stranger’s .goods Ui on the 
demised premises without his fault, and he endeavors to reclaim them with due dili- 
gence, and without any voluntary delay, they are not in that case aiid in that plight 
distrainahlj for rent. So, the purchaser of goods at a sherill ’s sale must remove them 
in a reasonable time, (and wifieh is very short,) or they will he liable to distress for 
rent, (iilbcrl v. Moody, 17 Wendell’s lli^p. 3.34. 

{h) This was a principle declared by the Cli. J. of rcunsylvuniu, in Brown v. Sims, 
17 Serg. & Kawle, )38, and Riddle t\ Welden, 5 Wiianon, 1, and by Mr. Justice 
Coweh, in Couiiah r. llulc, 23 Wendell, 472-477. » 

(c) In South Carolina, c.strays, though levant at vouchunt, arii; not distrainuhle fer 
rent ; but the cattle of third persons, put on the prenlLses with the consent of *1110 
owners, are liable to distress. Reeves v. MeKeiiisic, 1 Bailey’s Rep. 497. 

the private apartments of the hotel-keeper, is subject to a distress against the hotel-keeper 
by his landlord for non-payment of rent, in the ab.senee of other siifticieiit distress. Trieber 
o. Kuabe, 12 Md. 491. 

♦ 1 Brown v. Atundell, 1 Eng§L. Eq. "73. Williams v. Holmes, 20 Id. 370. 

2 Briggs V. Large, 30 Penn. Stale K. 287. 

® As whore cattle are gastured for hire by a tcjuint. Oadwaladcr v, Tindall, 20 Penn. 
422. , l^rtnership eflects are distrainable for rent due from one partner. Allen r. Agnew, 
4 Zubr. 443. A distress by the lessee of a wharf or pier, for wharfage of pienn.sc.*^, only a 
part of which premises b(dougs to'him, is void. Marshal] p. Vultee, 1 E. D. Smith, (N. Y.) 
294. 
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ing ox cut, are seizable by way of distress, and those, articles and 
cattle may be secured or impounded upon the prejuises and 
there sold, {a) The distress must be reasonable, and it 
478 cannot * be made in a public highwa^r, or removed out of 
the county. (6) ^ The highway, in particular, ought to be 
secure to the tenant for the interco.urse of commerce, and the 
preservation of peace and good order. 

Nor can Ijpasts of the plough, sheep, or implements pf a man’s 
trtfde, be taken for rcyit, so long as other property can be fpund ; 
but they njay be distrained cf not in actual use at the‘tirne, and 
there be no other sufficient distress on the premises, (e) In the 
case of Simpson v. Hartopp^ (d) the question was, whether a 
stocking-frame, in the actual use of a weaver at the time, was 
distrainable for rent; and after two distinct arguments, at dif- 
ferent terms, it was adjudged that it was not. Lord Ch. J. 
Willes took an accurate and elaborate view of the law on the 
subject; and it was stated that there were several sorts of 
things not distrainable ut common law. ' 1. Things annexed to 


(a) Corn, growing, and sold on Jhfi, and teft on the land to bo rea 4 )cd, is not dis- 
trainablc for rent accruing after scizdro on the execution. IVrighV v. Dewes, 3 
Ndvillc & Manning, 790, Peacock Purvis, 2 nrod.«& Bing. 302, S. P.'-* . , 

(ft) By tfio New Y'ork Revised Statutes, vol. ii. 501, secs. 5, 6, the distress cannot 
be driven out of the town, except to a pound wiibin three miles distsincc, and witliiii 
the Slime county •, and all beasts and chattels taken at one time, must be kept, as 
near as may be, in the same place. Nor can goods tliiftrnincd be rcmovcfl, if tender 
of tlu; rent be made before they arc impounded or removed. Vcrtiic Beasley, 2 
Moody & Malkin, 21. If sufliciciit distrcss bo made, and afterwards . abandoned with- 
out any reasonable excuse, a second di.strcss for the same rent is illegal. Dawson i\ 
Cropp, Q. B. 1845.8 

t (c) Gorton v. Palkjicr, 4 Term Rep. 565! Fenton v. Logan, 9 Bing. Rep. 676. 
2 Ipat. 132, 133. New York Revised Statutes, vol. ii. .502, sec. 13. In Louisiana the 
landlord has a privilege, by way of pledge, on the tools of a tradesman found on the 
premises, for the payment of rent. Parker i\ Starkweather, 19 Martin, 337. • 

{d) WillcsV Rep. 512. 


1 It is unlawful for the landlord, in order to distrain, to break open the door of a stable, 
though without the curtilage. Brown «. Glenn, 2 Kng. L. Eq. 276. Seto Ryan v, Siiil- 
cock, 8 Id. 508. Or to distrain in the night-time. Sherman v. Dutch,* 16 111. 283. 

2 Pitts v. Hendrix, 6 Geo. B. 452. A purchaser under foreclosure is entitled to growing 

crops, in preference to A claimant under the mortgagd^ subsequent to the mertgage. 
Jones t?. Thomas, 8 Blackf. R. 428. - ^ 

8 There cannot be several distresses for separate portions of a rent-charge. Owens v. 
Wynne, 80 Kng. L. & Kq. 860. 
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ilie freehold, such, for instance, As furnacbs, millstones, and 
chimney-pieces.^ 2. Things delivered to a person exercising a 
public trade, to be worked up or managed in the way of his 
trade, as a horse at «i smith’s shop, material sent to a weaver, a 
horse brought to an inn ; though with respect to a carriage at 
a livery stable, it has since^bcon determinejd, (a) - that ^ was 
not privileged from distress for rent by the lessor of the stable. 
3. Cocks or sheaves of corn, (b) 4. Beasts of the, plough and 

instruments of husbandry. 5. Instrument.^ of a man’s trafle. 
These two last sorts were only .eximpted from distj^ess 
sub modo; *that is, upon the supposition that there was *479 
other* sufficient distress. The court, in that case, held, 
that the stocking-frarne was privileged from distress while the 
party was actually using it, even though there ‘was no other 
distress on the premises. If it had not been in actual use, it 
might have been distrained ; and if things in actual occupancy 
could be distrained, it would, as* Lord Kenyon observed, (c) 
perpetually lead to a breach of the peace. The case of Webb 
V. jBc/Z, {(1) seems to have laid down a contrary doctrine to a 
certain extent ; for it was thfjre held, that two horses, and the 
harness ftflsten^d to a cart laden with corn, might be distrained 
for rent. But Lord Ch. J. Willes doubted the law, of- that 
case ; and even in the case itself a doubt is suggested, whether, 
if a man had been upon the cart, the whole tivam would not 
have been privileged for the’ time, (c) • In Massachusetts, 


(а) Francis v. Wyatt, 3 Burr. Rop. 1498. This case was questioned as to the ac- 
curacy of the report, by Mr. J. Patterson, in Brown u. Shctil, 4 Neville 

277, where it was held, that all goods sent to a tradesman to b'* wrought upon in tfce 
trade, were, while in his custody, protected from distress ; and that tlie rule applied 
to the case of a beast scut to a butcher to be slaughtered for the sender. 

(б) Shocks and sheaves of corn are distruinuhlc in England liy statute *, but as 
there is no such statute in Indiana, the common-law rule prevails. Given v. Blanii, 
3 Blackf. Ind. liep. 64. 

(c) Story u. Robinson, 6 Term Rep. 138, Fenton r. Logan, 9 Bing. Rep. 676. 
Field V. Adaii^es, 12 Adol. & Ellis, 649, S. P. 

(d) 1 Sid. Ifop. 440. * 

(e) The sheriff, on executiony may seize a horse, though the owner is riding him at 

1 Spinning machines, fixed to the floor by screws, are not part of the freehold, and are 
distraiiiable.' Hellawell v. Eastwood, 3 Eng. L. & Eq. 562. 

^ See Kerby v. Harding. 3 Eng. L. & £q. 574. 



646 or BBAI. PBOPBRTT. {PART VI. 

under their law of attachment upon mesne process, ‘which is 
analogous to the common-law doctrine of distress for rent, it 
has been held, that a stage-coach at a tavern, in preparation, 
and nearly ready to depart, might be attadied; and the .conrt 
inclined to think, that stage-coaches, steamboats, and vessel? in 
actua^.use, might be attached, thojigh the decision did not go 
to that broad extent, (a) . ' 


the'iime, which is not allowal in the ciise of a distress. State v. Dilliard, 3 Iredell’s 
N. C. Uep. 10^. In Muspn^^t v. (IretJoiy-^ 1 Mceson & Welsby, 634, ilio question as 
•to articles privileged from distress was discussed with great learning urtd refinement, 
and it wus liold that the boat of n manufacturer, placed for receiving and carrying • 
away salt on a canal, was not privileged, inasmuch us the salt to be conveyed was not 
privileged on the ground of the benefit of trade, or within any of the five rules of 
exemption lai(f down by Ch. J. Willes. . 

(o) Potter V. Hall, 3 Pick. Hop. 368. The New York Revised Statutes, vol. ii. 501, 
502, sec, 10, Ibid. 367, see. 22,. specially exempt spinning-wheels, wciiving-loom.s, and 
stoves, kept for use in a dwelling-house, books not exc^ceding $50 in value, and kept 
and used as part of the fiiniily library, a pew occupied by the family in a place of 
public worship, sheep to the number of ten, with their fleeces, and the cloth manu- 
factured from them, one cow, two swine, and a few necessary articles of provisions 
and furniture, as well as wearing apparel and bedding, and owned by a householder, 
and the necessary tools of a mechanic to tlKf value of $25, from distrtvss for rent, as 
well us from execution. So, certain articles, As looms, spinning-^wheels, stoves, wool, 
flax, &c., to 20 lbs. weight, loaned or (iirnishcd to indigent widows and females, are 
exempt from distress and from execution. New York Statutes, April 15th, 1814, c. 
141.1 The exemption of personal property from distress for rent and sale, undci 
execution, was still further extended in New York in 1842.- Laws of N. Y, ses.s. 65, c. 
15^ It exempts necessary household furniture, and working-tools, and team owned 
by any householder, or having a family for which he provides, to the value not 
exceeding 4130, provided the exemption be not applied to a demand on execution 
for the purchase-money. of such articles. In the case of Qiiaekcnhush v. Danks, 1 
Denio, 128,'-* it was adjudged that this Exemption Act of New York of property from 
distress for rent and from execution, so far as it affected the remedy on past contracts, 
was^.void, as impairing the obligation of contracts. So, when a man dies, leaving a 
widow and minor children, there aliall he a 'like exemption ; and so, any assignment, 
.sale, or pledge of property so exempted, the consideration for which was intoxicating 
liquors, is declared to bo void. But things annexed to the freehold for the purpqsc 
of trade or maniifacturo, and not flxed into the wall of any building, so as to bo 
essential to its support, and gfrain, grass, and roots, whotlicr growing or gathered and 
remaining on the land, may be distrained. On the other hand, personal property 
deposited with, or hired, or lent to the tenant with the dbnsent of the landlord, can- 
not bo distrained ; nor can the property of others which accidentally strays on the 
premises, or is deposited tvith the tavern-keeper, or the Loepef of a^ warehouse, in the 

1 See similar law in Virginia, Acts of Va. 1864, ch. 81. 

a Dickerson e. Van Tine, 1 Sandf. (Law) B. 724. 
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‘After the distress has been duly made, if the goods *480, 
be not replevied witliin five days after notice, the stat- 


usual course of their busiutss, or deposited witii person for the purpose of beihf^ 
repaired or niannfaclured. Ibid. yol. ii. 502, secs. 10, 14. The property of boarders 
at tiA'crns and boarding-houses is also exempt in New York from distress for rent. 
Laws of New York, sess. 66, c. 200. The statute laws of the other states, nt doubt, 
exempt from attachment, execution, or distress, or other legal process, necessary 
articles, rcqui.«iite to keep families from suffering, including air necessary tools of 
a man’s trade, or for limited agricultural business. 5 Mass. Kep. 313. 4 Conn. T{pp. 
450. if Wharton, 26. Acts of Georgia, December 22o, 1822 and 1834. Act of 
Maine, 1838^ c. £ip7. Statutes of Tennc-ssec, flted in 1 Hum]direy’s»I{. 391, 392, 
The statute of Alabama, in 1832, is exceedingly liberal on this point. It exempts 
from all legal jtrocolfis two cows and calves, 500 lbs. of “meat, 100 biisbels^of corn, 

’ all hooks, a ^air of work oxen, all tools or implements of trade, 20 head of hogs,” &c. 
The statute law of Kentucky, of 1828, exempts from execution against ii housekeeper 
with a family, one work Imst, and no more of that kind of property ; and the statute 
of Michigan (1839) exempt.s from execution private libraries, hot exceeding in value, 
ill the whole, $100. I'bc statute law of GcoVgin, of December lltb, 1841, exempts 
from execution founded on contracts in favor of bends of families, (wetily acres of 
land, and an additional five acres for each* child, of defendant under fifteen years of 
age, provided the land derives its chief value from Us adaptation to agricultural pur- 
pofie.s. If the dofendant owns more than twenty acres, he is to procure twenty aert^s 
to be laid off, so as to inedude the dwelling-house and improvements on the tract, not 
exceeding in wahio $1,200. The exemption is further extended to one horse and ten 
head of hog.s,*&e. #}y the constitution of Wisconsin, adopted in 1840, 40 acres of 
land, to be .selected by the bu.sband, or the homestead of a family not in any city or 
village and not exceeding 40 acres; or city or village lots, being ilio homestead’ of a 
family, and not exceeding in value SI, 000, arc not to be subject to sale on execution 
for debts subsequently contracted, lliougli such exemption is not to affect any 
raeclianie’s or l.iborcr’s lien, nor mortgages Inw'fiilly obtained, nor shall such property 
be alienated by the husband without the wife’s consent. 

By ilic lloman law, the landlord’s lien for his rent of a farm wms confined to the 
produce of the field. Neither cattle, nor implements of husbandry, nor furniture, 
were includ(?d. But the rule varied in the case of houses rwited, and the pernuinont 
movables within the hou.se were liable to distress for rent. Dig.,^0, 2, 7, 1.^ 

1 Exemptions of portions of debtors’ property are increasing in vjtriouR states of tlie 
Union, and seem to indicate a progi’cssive policy in this respect. In New York, the house 
and hind of the debtor, ho being a householder and having a family, to the value of 
one thousand .dollars, are now exempt from sale under execution. To entitle them to 
such exemption, a notice that they are designed to be held as a homestead, must be 
. recorded in the»clerk's office the county. This exelnption is additional to that which 
previously protected certain person^ property of the debtor. See vol. iii. p. 479, ii. a; 
Laws of New York, 1^60, ^p. 499, ch. 260. Similar laws exist in Vermont, Laws of Ver- 
mont, 1849; in Iowa, LavTs, 184%, ch. 80; in Ohio, Laws, 1860^ in Massachusetts, Laws, 
1867; in New Hampshire, Laws, 1861, and in New Jersey, Laws, 1862. See, also, Laws of 
Kentuoky, 1864 , ch. 497; Acts of Tennessee, 1856, ch. 77; of Alabama, 1868*4, Nos. 
8 , 18 , . 
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ute.of New York has provkled, that the goods shall be forth- 
with appraised, andi sold at public vendue, under the superin- 
tendence of a sheriff or constable, towards satisfaction of rent.(fl) 
And this law of distress is liable to so much abuse on the part 
of the landlord, and tenants are so often driven to desperate^ ex- 
pedients to elude the promptitude and rapidity of the recovery, 
that the law has been obliged to hold out the penalty of double 
damages against the one, if he distrains when- no rent is due, 
aad of treble damages against the other, if he unlawfuUy res- 
cues the goods distrained#^6) If the tenant holds over, the 
po8SCv«ssion may be recovered, ‘ in New York, by the landlord, 
unde/a new and summary course of proceeding, (c) \The pro- 
ceeding applies to tenants for years, and from year to year, or 
for part of a year, or at will, of at suflerance, and to the assigns, 
under tenants or legal repi^esentatives of such tenant; and it 
applies to holding .over after the expiration of the term without 
permission, or after dt'faiilt.in the payment of rent pursuant to 
contract. This provision was, however, qualified subsequently 
by statute, in cases where the unexpircd term of the lease ex- 
ceeds five years at the time of issuing the warrant; (d) and it 
gives the tenant, or his representatives, or his judgVnent credi- 
tor, or morlgagee, one year after possession recovered by 
* 481 the landlord, to redeem. But in the case of a tenancy *at 
will, (^r by suflerance, one month’s previous notice in 
writing to the tenant to remove must have been given ; and in 
case the proceeding be for non-payment of rent, there must 
have been a previous demand for the rent, or three days’ notice 


{a) N- Y. Bevised Statutes, vol. ii. 504, sees. 24, 25, 26 ; (und within ten days after 
the sale, the officers n>ust file, in the office of the town-clerk, the original warrant of 
distress, and the original affidavit of the landlord’or his agent. Ibid. 501, sec. 9. 

(5) N. Y. Revised Statutes, vol. ii. 504, secs. 23, 27. Executors and administra- 
tors have, ns such, the usual remedy hy distress for non-payment of rent, lb, vol. i. 
747. 

(c) Ibid. vol. ii. 512,* sec. 28. ^In Connecticut, summary process to ^obtain posses- 
sion is also given in favor of ibc owner, ‘when the lessee iVblds over. Revised Statutes 
of Connecticut, 1821, p. 307, Tliere is probably a*summnry remedy to obtain posses- 
sion as agiiiiist a lessee, who ought to quit, given by statute in the states generally. 
Tlie statute of I and 2 Viet. c. 74, also gives a summary remedy where the tenant 
holds over, where there is no rent, or the rent does not exceed X20 a year., 

(<;i) Laws of N. Y, April 12, 1842, C..240, 
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in writing, to pay or deliver the possession, (fl) This summary 
remedy for non-payment of rent applies also where the tenant 
has-been discharged under any insolvent act, as to his debts or 
person, or after thoi estate has been sold under an execution 
against such person. (6) But it does not a|)ply, when it shall 
appear that satisfaction for the rent might have been obijpined 
by distress ; and the whole provision is general, and applies to 
every part of the (istate. At common law, distresji^ could only 
be mjjde on the land out of which the rent^issues ; (c) but' notv, 
by statute, if the tenant carries awmy his goods, before or after 
the rent *becomcs due, leaving the rent unpaid, the goods of 
such tenant arc not only liable to be seized wherever found, 
at any time within thirty days after the rent becomes due, 
though the removal may have been at any time within six 
months preceding, but the tenant forfeits double the value 
of the goods if the removal was fraudulent, (d) ^ And in 


{a) N. Y. K(*vi.s(,f(l Stalutos, vol. i. 745, sees. 7, 8, 9, vol. ii. 518, sec. 28. A inort- 
gaj^or, after forfeiture, is not lliat kind of tenant wlio can l>c (lisj)Osse8.se(l in this sum- 
mary way. nt»aoh v. Cosine, 0 WcndWl’s U. 227. 

• (h) N. Y. nTjvisefl* Statutes, vol. ii. 512, see. 28. In Pennsylvania, under their 
statutes, a summary remedy fdr recovery of possession is given to the luinhpnl, when, 
the tenant removes without leaving gootls suffieient to pay three months’ rent, and 
the tenant refuses to give security to pay it. Freytug v. Anderson, 1 Ashincnd, 98. 
Black V. Alherson, Ihid. 127. But this remedy docs not deprive tlie landlord of his- 
actipn f<^r the I'.-nt, though he may have repossessed liiiuself of the pnnnises: Kiihi- 
enm 7 \AVilliams, Ihid. 230. • 

(r) This doctrine was enforced witli great strictness in the ease of Bus/ard v. Capol, . 
(8 Barnw. & Cress. 141 ; 6 Bingliain, 150, S. C. on error,) where it was decided, that 
a barge attached Jo a wharf hy a rope could not be distraincti for rent by the Lessor of ‘ 
the wharf, though the land on which the wharf stood was demised; and the use oftik 
land in the river Thames, opposite the wharf, between higli and low water mark, Was 
demised as appurtenant to the wharf, but not the land itself over whidi the barge floated t 
when it was distrained. See also Winslow i». Henry, 5 Hill, N. Y. B. 481. 

(d) N. Y. Iteviscd Statutes, vol. ii. 502, secs. 1.5, 503, sees. 16, 17. Kcynolds y. Shu- 
ler, 5 Cowen’s Rep. 328. The statute of New York goes further than the English 
statute of 1 1 George II., or the statute of Pennsylvania of 1772, for by them the goods 
must have beei^ removed after the rent was due, to authorize the landlord to distrain, 
them. Grace v. Shively, 12 Serg. & Rawle, 217. The Pennsylvania statutes of 1772 
and of 1825 (the last being a supplement to the other) require the removal to bc- 
fraudulent. Purfel v. SSnds, W Ashmead’s Rep. 120. The^law in Louisiana goes- 


1 Dibble v. Bowater, 20 Eng. L. & Etp 76. 
55 


VOL. III. 



650 OF REAL PROPERTY, [PART .VI, 

482 order to give further and effectual * security to the rent 
of llie landlord, where the rent ia^certain, {a) the statute 
of 8 Anne, c. 14, declared, (and that provision has been very 
generally reenacted in this country,) that iro goods of a tenant, 
or of any other person being on the premises, and liable to dis- 
tressycan be taken on an execution at the instance of a creditor, 
until arrears of rent due at the time, and not exceeding one 
year, be previously deducted, (ft) ^ The sheriff must have notice 
(Snd either written or parol is sufficient) of the landlord’s^claim, 
otherwise Jie is not bound tb know who the landlord is, or what 

•» V I . 

rent |s in arrear. (c) The one year’s rent to the landlord, in 
case of execution against the personal property of the tenant, ^ 
refers to the last year’s rent ; (d) and by tha Revised Statutes 
of New York, if the tenant denies that rent is due as claimed, 
he may tender a bond with sureties to the officer to pay all rent 
due. not exceeding one year’s rent. The bond is to be exe- 


bc^voiul the statute in New York, for if the tenant rotnoves his gjoods from the premises, 
and abandons them, he becomes liable at once for the rent of the whole term due and 
to Ocroinn due. The tenant is considered as withholdinj^ from the landlord the 
lie liad for the nna, but execution only ;^ocs fur the rent actnall^’^ payaj)le, and so lotics 
(fuo/lcs monthly during the period of the The doctrine was taken from the 

Roman law, and the equity of it recommended it strongly to the Louisiana courts. 
Christy v. Ciisanave, 2 Martin, N. 8.451. Reynolds v. Swain, 13 La. Rcjp. 193. In 
Kentucky, where the tenant is about to remove his etfects, attachment for rent lies 
before it is due, the rent be payable in money. Toer v. Peebles, 1 B. Monroe, 1. 

(a) Risley v. Ryle, 11 Mccson & Welsby, 16. 

{h) N. Y. Revised Statutes, vol. i. 746, secs. 12-17. Russell v. Doty, 4 Cowen’s 
Rep. 570. Statutes of Virginia, Kentucky, &c. 2 Dana’s Ken. Rep. 207. Purdon’s 
Dig. Penn. 378. 6 Robinson’s La. R. 385. R. S. N. Jersey, 1847, tit. 4, c. 7, has 

•the English statutc.s and remedies on tlic subject of landlords and tenants condensed, 
indeed, the statute code of New Jersey had adhered closely to the rules of the common 
law and of the English remedial statutes, and fortunately hears but few marks of tho 
modern presumptuous sj)irit of innovation. 

Though goods be seized by the slicriff under attachment against an absconding 
debtor, it does not detract from the landlord’s right of distress. Acker r. Witherell, 
4HiirsN. Y. R. 112. 

(c) Smith V. Russell, 3 Taunt. Rop. 400. Alexander v. Mahon, 1 1 Jolins. Rep. 185. 
N. Y. Revised Statutes, vol. i. 740, secs. 12, 13. Waring v. Dewberry-i Str. 97. , Rur- 
ket r. Boude, 3 Dana’s Ken. Rep. 218. Van Rensselaer n. Quackenboss, 17 Wendell, 
34. 

. (</) Bradby on Distress, 118. 


1 Case v. Davlii, 16 Penn. 80. 
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cuted to the landlord, and delivered* to him, and for his use, by 
the officer, and it is to be received as a substitute for his lieu on 
the execution, {a) 

This power of th(? landlord does not extend to the seizure of 
goods, as a distress for rent, when the goods have been sold 
bond fide^ and for a valuable <3onsideration, either by the tenant 
liimself, or by execution, before the seizure was made, (ft) 

But a mortgage of the goods is said not * to be a*salc * 483 
withirf th^ provision, so as to protect th?m from dis- 
tress. {c) . And if the interest of tile tenant in the# term has 
ceased, and the tenancy ended, and the tenant, with his goods, 
removed from the premises, a distress for rent could not for- 
merly be made, though it be within thirty days from the termi- 
nation of the tenancy, {d) The remedy by distress, according 
to the common law, assumed the tenancy to continue, and 
ceased witli it ; {e) but by a provision in the statute of 8 Anne, 
(and whi(ili has been adopted in this country, (/) ) the remedy 
by distress is extended to six months after the termination of the 
tenant’s lease, whether the lease be for life, for years, or at will. 
It was mtwle necessary, under the statuh:, that the landlord’s 
title and the teifant’s possession should equally liave continued ; 


(a) N. Y. Kevised Statutes, vol. i. 74C,*sec.s. 12-17. The process and forms of the 
summary proceeding in New York, to oust the tenant wrongfully Ijoldiug over, arc 
given in a note to the case of Nieholas tn Williams, 8 Cowen, 1. If the lemmt for 
life or years, or any other person coming in under or hy collusion with such tejiaiit, 
wilfully holds after demand and one mouth's notice to quit, he is chargoal»lc at the 
rate of double the yearly value of tlie land, and the special damages and equity (tannol 
afford him any relief. N. Y. Revised Statutes, vol. i. 745. sec. 11. Double rent is 
likewise given if a tenant gives notice of liis iuteiition to quit, jiiid does not removy. 
pursuant to notice. -Ibid. see. 10. 

(b) N. Y. Revised Statutes, vol. ii. 503, sec. 16. Neale r. Clauticc, 7 Tlnrr. & Johns. 
372, S. P. Crn<lrlock v. Riddlesl»arger, 2 Dana's Ken. Rep. 209, 211. 

(c) Reynolds t;.. Shuler, h Cowen's Rep. 323. 

{d) Terhoss v, Williams, 5 Cowen’s Rep. 407. Goods of a mere wider-Umant, who 
removed from tlio premises before any rent became due, are not liable to distress. It 
would be otherwise if tlic goods belonged to an ossiijnee of tlic original tenant. Acker 
u. Witheroll, 4*Hiir8 N. Y. R. 112.i 

(e) Co. Litt. 47, b. Pennant's case, 3 Co. 64. Stanhll u. Hickes, 1 Lord Ray in. 
280. 

(/) IJ. Y. Rovi.scd Statutes, vol. ii. 500, sec. 1. 


1 A lessee cannot distrain upon his snl^lessee. Ragsdale a. Estis, 8 Rich. 429, 
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but by the New York Revised Statutes, it is declared generally 
that the distress may be made upon any goods remaining or re- 
moved, in the same manner, within the same time, and under 
the same provisions and restrictions, as if She tenancy had not 
ended, (a) The distress may also be made, under the alcove 
limitations, for all the arrears of rent arising during the ten- 
ancy, though the rent of several years should happen to be in 
arrear. (b) ^And in Webber v. Shearman, {c) it was held, that if 


(a) N. Y. Ttevined Statutes, vol. ii. 5a0, sec. 1. Ibid. 503, scc.MG.^ 'The remedy 
by disti'ijss, if the i^oods be removed^ is confined to tliirty days after the removal, and 
if rcrnainiiif^ upon the demised premises, to six months from the determination of the 
lease. Uukup r. Valentine, 19 Wendell, .554. The New York statutes have likewise 
i;ivcn a summary remedy to the landlord, with the aid of a inagistriite, in cases where 
the premises arc deserted, ami the rent left in the arn ar. N. Y. lievised Statutes, 
vol. ii. 512. A like summary remedy to obtain posses.sion, where there are not 
goods on the premises sufficient to pay the rent, is given by statute in Pennsylvania, 
in 1830. 

(h) llraithwaitc Cook.sey, 1 H. Blacks. 465, Ex parte Grow., 1 Atk. 104. Wright 
c. Williams, ,5 (Bowen’s Bcp. 501. Bluko v. Do Licsseline, 4 M/Cord, 496. Sher- 
wood i\ Pliillips, 13 Wendell’s Bcp. 479. The Knglish real property eoininissioners, in 
their rejjort in 1829, proposed that: no person should bring any action, or distrain for 
any arrears of rent, after six years from the time when the same heej\^ic due. This 
j^ovision was incorporated into the statute of 3 and 4 William IV. c. 27, hut it does 
not apply Jo actions of debt for rent upon any indenture of demise : they may be brought 
in such cases within twenty years, or when there is a written admission that tlie rent 
is due. It was held, in St. Mary’s Church v. Miles, 1 Wharton, 229, that mere lapse 
of time, without demand of payment, w’os no evidence by presumption, that the 
ground rent, (which the case says is favored in law,) founded on deed, has been re- 
leased or extinguished, though it may raise a presumption that the arrears have 
been paid. 

Tlujre is a variety of opinion in the books as to the recovery of interest upon rent 
in arrear.i In covenant foV rent payable in money, interest has been allowed. Clark 
V. Barlow, 4 Johns. Ktp. 183. Obermyer v. Nichols, 6 Binney, 159. 4 McCord’s 
Ref). 59, S. P. So, in debt for rent, Dennison v, Lee, 6 Gill & Johns. 383. On the 
contrary, in Cooke r. Wise, 3 II. & Munf. 463-501, interest was held not to be re- 
coverable by way of damages in debt for rent, for the party Jiad his remedy by dis- 
trc>’s. Not recoverable in suit in Louisiana, but from the judicial demand. Ferret v, 
Dppre, 19 La. Rep. 341. But all the coses agree that, under the remedy hydisiresx, 
the rent only, and not interest by way of damages, is recoverable. Bruithwaite v. 
Cooksey, 1 H. Blacks. 465. Lansing i?. Rattoonc, 6 Johrjj[». Rep. 43. Dennison v. Lee, 
6 Gill & Johns. 383. Sherry v. Preston, 2 Chitty’s R. 245. Vochtc v. Brownell, 8 

(c) 6 Hill’s N. Y. Rep. 20! 


^ Held recoverable in Livingston v. Miller, 1 Kem. 80. Burnham v. Best*, 10 B. Mon. 
227. 
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the tenant remain in the occupation of the pifemises for several 
successive years, under distinct demises from year to year, from 

Paige’s R. 212. All the stftntc provisions relative to the remrdy hy distress lussume 
tills principle. It is also adjudged that the remedy hy distress exists only in eases where 
the rent is, by the agreement of the parties, made ccr/ahi, cither in money or services, 
or can he reduced to a certainty. Valentine a. Jackson, 9 Wciideirs Uep. ;i02. The 
N. y. Revised Statutes, vol. i. 747, sec. 18, gives the remedy hy distress, when 
any “ certain services or certain rent,” reserved out of land, is due. They allow the 
owner of a wharf in the city of New York, to distrain for whaifivic. any goods a«d 
chattels on hoard of any vessel which has used t)^ wlnarf, though the vessel had re- 
moved from tjie wharf to another part of the*city. Sec New York Reviled Statutes, 
(edit. 1813,) vol. ii. sees. 212, 217. 

Whenever goods are \vrongfully distrained, the owner may recover them hy an 
action of replevin. This action of replevin lies also in other cases, where goods have 
been tortiously taken or detained. Panghurn v. 1‘iitridge, 7 Johns. Rep. 140. See 
also 6 Binney, 2; 16 Serg. & Rawle, 300; Baker v. Falcs, U> Mass. Rep. 147 ; 
Pease a. Simpson, 3 Fairfield, 261 ; Seaver r. Dinglcy, 4 Grcenlcaf, 306; 12 Wen- 
dell’s Rep. 32 ; 14 Johns. Rep. 84 ; 15 Ibid. 402; 19 Ibid. 31 j 20lhid. 467 ; 1 Wen- 
dell’s Rep. 109, to the same point. In Seaman v, Baker & MeWhister, in the Su- 
preme Court of Nova Scotia, in July, 1845, replevin was sustained after a learned dis- 
cussion, in the ease of trespass upon land for .stones torlionsly tjiken from a quarry 
and worked into grindstones. It was formerly the understanding and practice in the 
English courts and books, that replevin %vas the remedy applied only to a wrongful 
di8trc.s.s for ren J but it has lately been ccAi.sidercd as applic^ahh^ to any wrongful deten- 
tion of chattels. Dofc v, Wilkinson, 2 Sl.arkie, 288. 1 Chitty, Gen. IV. 81 1.^ This 
is now the prevalent Amcricaft doctrine. Baron Parke said, in Georges Chain- 
hers, 11 Mceson & Welsby, 149, and the other judges agreed, that rc|)Ieviii was a 
remedy at common law in all cases where goods are improi)erly t.ak(m, though 
not in a case of goo<ls taken in execution under a court of regular jurisditrtion, 
and only w'here it has no jurisdiction. Revised Code of Indiana, edit. 1838, p. 
476. 2 Blackf. Ind. Rep. 174, 176, note 3, Statute of Ohio, lvS31. U'he Y. 
Bevised Statutes, vol. ii. 522, have also granted the writ of replevin wltcnevor 
goods have been wrongfully taken, or are wrongfully detained. But the statute. ])ro- 
vides that replevin shall not lie for goods taken hy warrant fw any tax, assessment, or 
fine, nor for goods seized on execution or attachment, unless they he. goods exemptetk 
by law from such process, nor unless the party hath a right at the time to reduce ihe 
goods into his possession.- • 

In Indiana, by statute, 1831, replevin lies for goods unlawfully detainc»l, though 
they may have bcori* lawfully taken. 2 Blackf. Ind. Rep. 176, note 3, Ibid. 418, note. 
So, the writ lies in Michigan, Illinois, Missouri, Delaware, and Arkan.sa.s, foc goods 

1 See -Mellor Leather, 18 Bug. L. & Eq. 230. 

^ The action, given by the New York Code, (see Voorhies’s N. Y. Co. Rev. l.d.) ^ 207, 
sub. 1, for the delivery of persoq^il property, is identical in princijDle and purpore with ilie 
old action of replevin. M’Curdy v* Brown, 1 Ducr, 101, In this action plaintiff is entitled 
to judgment in the altoniative, for the recovery of the possession of the property, if de- 
livery thereof van be had, or if not, forthe.valuo thereof, together with Uiiinages for the 
detention. Fitzhugh v, Wiinaii, 5 Seld. 669. Seaman v. Luce, 23 Barb. 240. 
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the same landlord, the whoie period is to be regarded as one 
term for the purpose of continuing the right of distress. 

' 484 * But the object of this work will not permit me to . 

descend into greater detail, and I am obliged to be con- 
fined to a general view of the law on the subject of rent, and 
the remedy to recover it. The contract for rent, and the rerrtedy, 
are in constant use and a))plication ; and in the cities and large 
towns there are few branches of the law that affect more sensi- 
bly the interests of Qvery class of .the people, {a) The law may 
be deemed rather prompt afeid. strict with respect to tile interests 
of th^ landlord, but I am inclined to think it is a necessary pro- 
vision, and one dictated by sound policy. It is best for the 
tenant that he should feel the constant necessity of early aad 
punctual performance of his contract. It stimulates to industry. 


wrongfully taken or detained. Territorial Act of Michigan, April 4, 1833. Revised 
Laws of Illinois, edit. 1833, p. .008. Skinner v. Btousc, 4 Missouri Rep. 93. Revised 
Statutes of Arkansas, (559. 3 Ilarr. Del. Rep. 113. The decisions in MassachusettB 
and Maine, that replevin will lie for goods .unlawfully detained, though not preceded 
by a tortious taking, were founded upon therstututes of 1789 and 18^’. In New Jer- 
sey, the statute regulating the action of replevin, lies for goodi takeh and vnrontjfuibf 
detained^ and it is a close adoption of the English statute law on the subject. Elmer's 
Dig. 46G. When it is said iu the books that replevin will not lie for goods taken in 
execution, the rule is to be taken to bo limited to cases in which the writ of replevin is 
sued out by the defendant in the execution. The taking of the goods of a stranger 
is a trespass, and replevin lies, as the cases above cited show, when goods are tor- 
tion^ly taken, and therefore goods taken in execution may be replevied by a stranger 
to it.^ Winnard v. Poster, 2 Lutw. 1191. Hooke's case, 5 Co. 99. Platt, J., in 
Clark V. Skinner, 20 Johns. Rep. 467. Dunham r. Wyckoif, 3 Wendell’s Rep. 280. 
L. &. 1*. Company v. Il^lborn, 2 Blackf. Iiid, Rep. 267. Brewer v. Curtis, 3 Fairfield,’ 
*51. American Jurist, No. 23, art. 4, where this point is elaborately and ably dis- 
evssed. In Virginia, by statute, in 1823, the writ of replevin is confined to the cases 
of distress for rent. 1 Robinson’s Fr. 408. This is also the case in Mississippi. 
Wheelock v, Cozzeiis, 6 Howard, 279. 

(a) The modern regulations on the subject of distress for rent arc founded on the 
statutes of 2 W. & M. c. 5 ; 8 Anne, c. 14 ; 4 Geo. II. c. 28 ; 11 Geo. II. c. 19 ; and 
those statutes have been reenacted, with some improvements, in New York, and 
doubtless form the basis of our American law on the subject of distress for rent, in 
all those states where that remedy prevails. The stalfate of 1 1 Geo. II. c. 1 9, seems 
to have been, for instance, Very strictly Adopted and followed in Pennsylvania and 
Maryland. 12 Serg. & Rawlc, 218. 7 Harr. & Johuu. 37Y, 373. 


- See Neff v, Thompson, 8 Barb. 213. 
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economy, temperance, and wakeful vigilance; and it 
would tend to check the growth and prosperity * of our * 485 
cities, if the law did not afford the landlords a speedy 
and Effectual secur^y for their rents, against tlie negligence, ex- 
travagance, and frauds of tenants. It is that security which 
encourages moneyed men to employ their capital in useful and 
elegant improvements. If they were driven in every case to 
the slow process of a suit at law for their rent, ij would lead 
to vexatious and countless lawsuits, and be, in many respects, 
detrimental to the public welfgiret 
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LECTURE LIU. 

THE HISTORY OP THE LAW OF TENURE. 

Tenure is inseparable from fte idea of propert}’^ in land, ac- 
cording to the theory of the, English law. All the land in Eng- 
land is held mediately or immediately of the king. There are 
no lands to which the term tenure does not strictly apply, nor 
any proprietor of land, except the king, who are not legally 
tenants. To express the highest possible interest that a subject 
can have in land, tlie English law uses the terms fee-simple, or 
a tenancy in fee, and supposes that some other person retains 
the absolute and ultimate right. The king is, by fiction of law, 
the great lord paramount, and supreme proprietor of all the 
lands in the kingdom, and for whicii he is not bound Iry services 
tp any superior. Prcedium Domini Reg-is est directum DomU 
nium^ cvjiis nullm author est nisi Deus. (a) So thoroughly does 
this notion of tenure pervade the common-law doctrine of real 
property, that the king cannot grant land to which the reserva- 
tion of tenure is not annexed, though he should even declare, 
in express words, the grant be absque aliquo inde reddendo, (b) 
Sir Henry Spelman (c) defines a feud to be usus fructus rei im^ 
mobilis sub Obnditione fidei; vel jus utendi preedio alieno. 
*488 The vassal took the -profits, but the property *of the 
soil remained in the lord, and the seignory of the lord 
and the vassaPs feud made, together, saith Spelman, that “ ab- 
solute estate of inheritance, which the feudists, in time of old, 
called allodiumP 

(«) Co. Litt. b. 1, a. 2 Blacks. Com. 105. 

(h) Bro. tit. Tenures, 3, <52. 6 Co. 6, b. 9 Co. 123, aft WVight on Tenures, 137, 
138. . , 

(c) Treatise of Feuds and Tenures by Knight Service, c. 1. Glossarium Voce 
Feodum. 
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This idea of tenure pervades, t6 a consiclerable degree, the 
law of real property in this country. The title to land is es- 
sentially allodial, and every tenant in fee-simple has an absolute 
and perfect title, ye#, in technical language, his estate is called 
an*estatc in fee-simple, and the tenure free and common socage. 
I presume this technical language is very generally interwoven 
with the municipal jurisprudence of the several states, even 
though not a vestige of feudal tenure may remain. • In many of 
the si«ites^ there were never any marks of feudal tenure, and^in 
all of them the ownership of land ?s’ essentially fret^^and inde- 
pendent. ‘ By the statute of New York, of the 20th February, 

. 1787, ((i) entitled An Act concerning Tenures, the legislature 
reenacted the statute of 12 Car. II. c. 24, abolishing the military 
tenures, and turning all sorts of tenures into free and common 
socage. Under that statute, all estates of inheritance at com- 
mon law were held by the tenure of free and common socage ; 
but all lands held under grant of the people of the state, (and 
which included, of course, all th(i lands in the western and 
northern parts of the stale which have been granted and settled 
since the Rtwolntion,) were dedared to be allodial and not feudal, 
and to be dwnc?d in free and pure allodium, (h) The Ni‘W York 
Revised Statutes, which took effect on the first day of January, 
1830, went the entire length of abolishing the existing theory of 
feudal tenures of every description, with all their incidents, and 
declaring all lands within the state to be allodial, and that the 
entire and absolute property was vested in the owners, accord- 
ing to the nature of their ftspective estates, subject only to 
the liability to escheat, (c) But though the •distinction, 

*in this country, between .feudal and allodial estates, *489 
either does not exist at all, or has become merely nomi- 
nal, it will be impossible foi: the student to understand clearly 
and accurately the doctrine of real property, and the learning 
which illustrates it, without bestowing some attention on the 
history and^ character of feudal tenures. 

(a) Laws of New York, scss. 10, c. 36. 

(h) This is’precisely tliQ statute law of New Jersey. ElmSr's Dig. 82. 

(c) New York Revised Statutes, vol. i. 718, sec. 3. In Maryland, it is declurtMl iliat 
lauds became* in effect allodia! after the Revolution, subject to no tenure, nor to any of 
the sendees incident thereto. Matthews v. Ward, 10 Gill & Johnson, 443. 
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1. Of the origin and estdblishmqnt of feudal tenures on the 
continent of Europe. 

Some writers have supposed that the sources of feuds were 
not confined to the nqrthern Gothic nations^wbo overturned the 
western empire of the Romans ; and that an image of feudal 
policy 4iad been discovered in almost every age and quarter of 
the globe, {a) But the resemblances which have been suggested 
are too loosely stated, and are too faint and remote to afford any 
solid ground for comparison. The institutions which sccqu to 
have been most congenial to^'the feudal system, wci;e to be found 
^in the Roman policy. The relation of patron and client 
490 resembled, in some respects, the * feudal lord and vassal ; 
and Niebuhr, in his History of Rome, (h) declares that 
relation to have been the feudal system in its noblest foriii.{r) 
The grants of forfeited lands, by the Roman conquerors to their 


(а) Voet, in his Oigressio de Feudis, see. 1, and Mr. Hargrave, in note 1 to lil). 2, 
Co. Litt., inivo referred to the sovora] authors by whom this opinion has been advanced, 
and also l)y whom it has been rofated, I would further add, that the feudal policy is 
dcidnrcd, by Dr, Robertson, to have existed in its most rigid form among the ancient 
Mexicans*, and the government of the Birmsfn empire is said to exhibit, at this day, 

faithful picture of Europe during the feudal nges.^ The same resemblances have 
been traced among the Malirattas, and tlie Rajpoots in Hindostmi, and also in the 
island of Ceylon. Robertson’s History of America, 1). 7, vol. ii. 280. Col. Symes’s 
Embassy to Ava, vol. ii. 356. Asiatic Annual Register for 1799, tit. Miscellaneous 
Tracts, 116. Col. Tod’s Annals of Rajpootana, reviewed in Edinburgh Review, No. 
10.3. Mr. rrcacott, in bis History of the CoiKpiest of Mexico, vol. i. 26-28, recognizes 
severAl features of the feudal system in the Aztec monarchy. The country was occu- 
pied by numerous powerful eliicftains, who Ijivcd like independent princes on their 
domains, and held them from the monarch, under various tenures. Some of them 
were entailed on the eldest male issue, and most of them were buitlcncd with the ob- 
ifgation of military scfviee. Niebuhr says, the feudal system was obstiuately preserved 
among the states or cities of the Etruscans, prior to the dominion of the Romans. 
The governments were rigid aristoeracic.s, with kings elected for life, and the laboring 
classes were serfs. History of Rome, vol. i. 99, 101. Gibbon discovered in the gov- 
ernments of the ancient Parthian and Persian empires, the essence df the feudal system, 
in grants, by the king to the nobles, of lauds and houses, on condition of service in 
war. Gibbon’s History, vol. i. 329, 343. 

(б) Vol. i. 99. ^ 

(c) Mr. Spence, in his Equitable Jurisdiction, vol. i. 28-49, considers the feudal 
relation of lord and vassal much more congenial with the aristocratic principle that 
prcvaile<l in the relation df patron and client, and patron and freedman, in the Romah 
dominion, than with the free condition of the ancient Germans. Ho has examined, 
with much research and minute erudition, the usages and institutions of the Anglo- 
Saxons. Part I, b. 1, c. 1-15. 
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veteran soldiers, as a recompense •’for past 'service, and more 
especially the grants of the Emperor Alexander Severus, and 
inAhe time of Constantine, on the condition of rendering future 
military service, affoid the most plausible argument for deducings 
the^ feudal customs and tenures from the Roman law. There 
were, however, strong and essential marks of difference btiween 
the two systems. The connection between the patron and client 
was civil, and not military, arid the Roman estates and military 
grants were stable, and of the nature of all^xlial property, 'ttie 
leading points of difference betwoen^thc Roman and fg^al juris* 
prudence, *in relation to land, have been abundantly shojvn, by 
the most able and the most learned* of the modern legal anti- 
quaries. (a) 


(a) Hargravc*8 note 1 to lib. 2, Co. Litt. Butler’s note 77 to lib. 3, Co. Lift. Sul- 
livnii’s Treatise on the Feudal Law, lee. 3. Mr. Sj)cnco, in bis work entitled- An In- 
quiry into the Origin of the Laws and Politicnl Institutions of Modern Europe, Lon- 
don, 182G, |)]i. 5, 32, &c., has examined the Koman policy on this subject, and studied 
tlic Roman laws, and particularly the Tbeodosian code, with the utmost attention. 
He has drawn from that copious source of legal antiquities ii body of facts to sustain 
and illustrate the theory, that the hiirbariuns adopted, in a great degree, the laws and 
institutions of*thc Romans, ns they foiikd them in the provinces which they invaded 
and suhdiK'd. Ills ($)nclusion would apply better to France than to any other part of 
Europe. In Spain, it is said, that the early Spanish lawgivers disliked t^c Roinan 
laws, and drove them from their tribunals. The Visigoths prohibited the use of them. 
See Institutes of the Civil Law of Spain, by Asso & Manuel, Pref. A histoi-ian more 
learned, even in (ho antiquities of Spain, than probably cither of those Spanish doc- 
tors, admits that the Visigoths of Spain indulged their subjects at first with the ciijoy- 
ineiit of the Roman law, Imt at length they composed a code of civil and criminal 
jurisprudonee, which superseded those foreign institutions. Gibbon’s History of the 
Roman Empii-e, vol. vi. 378. The Gothic king of Spain, Recesvinto, prohibited the 
use of the Roman law in the courts, and the Visigothic cede (6f which the Fuero Juzgo 
was a Spanish translation) was the civil and criminal statute lav; of Spain during tlife 
Gothic ages, and prior to the Partidas ; and the civil part of that code contained streng 
marks of the influence of the Roman law infused into it by the Spanish clergy. See 
Edinburgh Review, vol. xxxi. art. 5, on the Gothic laws of Spain, in which the subject 
is handled with profound learning. 

On tlie other hand, the -I'licodosian code, and the books of the jurisconsults author- 
ized by that code, were the law of Gaul, when it was conquered by tlic Visigoths, Bur- 
gundians, and franks ; and those laws continued to be almost universally observed 
under the kings of the first rJee, and the Breviaidum contributed to preserve the knowl- 
edge and use of the Roman law among the West-Goths. But eventually the use of 
the Roman law was interdicted in the West-Gothic empire* The Emperor Cluuie- 
magne, in the year 788, caused the Theodosian code to be transcribed from the abridg- 
ment of it in the edition of Alaric, king of the Visigoths ; and that abridgment of the 
code, which is sometimes called the Anian Breviary, or the Lex Romana of the Visi- 
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*491 ' The better and the prevailing opinion, that the origin 

of the fendal system is essentially to be attributed to the 

*goths, WHS the only ono from which a knowledge’ of the (^il law was gained by the 
jurists of (laiil, prior to the recovery of the Pandects, llistoire du Droit Ifianyais, 
par TAbbe Pleury, c. 6, 11. The Breviarium Aniani, so called after Anian, the*‘fir8t 
minister of Alaric, was published at the beginning of the sixth century, by order of 
Alarie, and it was compiled essentially from the Thcodosian code,' and partly from the 
codes of Qrcgofius and Hermogenes, and the writings of Koman jurisconsults ; and 
it Has, in its turn, superseded by the inore popular and vigorous doctrines of ^the feu- 
dal system. Its poverty is incredibly, says Savigny, when viewed in connection with 
the rich m^^-flals from which it was forified. Tliere is no doubt tlvit vilhiuagc, or the 
servitu^ of the glebe, existed in the lioman provinces before the, German conquests. 
This appears from the contents of the Code De Agricolis, ct Cencitis, et Colonis. Code, 
lib. 2, tit, 47 ; and Montesquieu has justly and S^igaciously inferred, oven from the laws 
of the Burgundians, that predial servitude existed in Gaul before it was invaded by 
those barbarians. Esprit des Loix, liv. 30, c. 10. But this bumble service bore no 
resemblance to grants by military chiefs to their freeborn soldiers and companions, on 
condition of rendering future military service. M. Savigny, in his History of the Ko- 
man Law during the Middle Ages, vol. i. (translated from the German by E. Catli- 
cart,) contends, from a full examination of original documents, that the Homan law 
was kept up after the German conquests, by the aid of lioman judges, and that the 
former inhabitants in the provinces continued in the possessioti of their personal free- 
dom and property to a considerable degree. It was the ])olicy of the Teutonic con- 
querors to govern their Homan subjects by ^hc Homan law. They jjresorvcd their 
separate manners and laws, and there arose a system of persomif rights and laws. 'Phe 
Homan ayd his German conqueror resided in tlie sanJc city or place, each under his 
own laws. It often happened, said Bishop Agobard, in his letter to Louis le Dehon- 
naire, that five men, each under a different law, might he found walking or sitting to- 
gether. At first, only two laws were admitted ; the law of the victors, which was 
projierly a territorial law, and the laws of the vainiuishcd provincials, which was per- 
sonal;. In process of time the laws of other German races conquered by the Franks, 
were acknowledged along w’ith the laws of the victor and of the vanquished Homans. 
In the Burgundian collection of laws, it was declared, that Inter Itomarm, Tlomajiis 
kfjihus prcEcipimus judialH, Ibid. vol. i. 100, 103, With the Burgundians, the Homan 
fimds were divided bftween the Burgundians and Romans. The former took half of 
th^'house, and two thirds of the cultivated lands, and ono third of the bondsmen. The 
West-Gotbs also deprived the Homans, by allotment or partition, of two thirds of their 
lands. Ibid. 279, 283. In Italy, the East-Goihs, under Odoaccr, took one third of the 
land. Ibid. 315,316. Mr. Finlay, in his interesting History eff Greece under the 
Bomans, London, 1 844, says, that the Ostrogoths, after the conquest of Italy, allowed 
the Homans to retain two thirds, of their landed estates, and all their movable prop- 
erty. The government of Theodoric was impartial and wise, and Italy was still a 
Homan land, and the Homans formed a large majority of the middling classes. The 
senate of Rome, the municipal councils of the other cities, and the old courts of law, 
and in short the civil laiJs and institutions, existed unchanged. Finlay’s. Hist. p. 291. 
But the Lombards, who succeeded to the Greek dominion in Italy, took only one third 
of tlie /m)o?«cc of the Homan estates, and the Romans were apportioned among the 
Lombards ns their hospites, or guests, and were chargeable with the above tribute. 
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northern * Gothic conquerors of thtj Roman empire. It *492 
was part of their military policy, and devised by them as 
the most effectual means to secure their conquests. It was tlie 
law of military occupation, and the great purpose of the tenure 
was defence. The chieftain, as head or representative of his 
nation, allotted portions of the conquered lands, in purcfls, to 
his principal. followers, and they, in their turn, gave smaller par- 
cels to their sub-tenants or vassals, and all were granted under 
the sryne condition of fealty and military service, (a) The ru3i- 
nients of Ihe feudal law have been Supposed, by maajjynodern 
feudists, to’ have existed in the usages of the ancient Geij^nans, 
as they were studied and described by Cicsar and Taci- 
tus. (b) But there * could not have been anything more * 493 
among the ancient Germans than the manners and state 
of property fitted and prepared for the introduction of the fimdal 
tenures. Land, with them, was not subject to individual owner- 
ship, but belonged as common property to the coniinunity, and 
portions of it were annually divided among thb members of each 
respective tribe, according to rank and dignity, (c) The Ger. 
man natioj,is beyond the Bjiine and the Danube, prescribed 
limits to thfi marqh of the Roman legions ; and while the latter 
successfully established the government, arts, institutioks, and 
laws of their 6wn country in Spain, Gaul, and Britain, the free 


M. Savigny insists, that the Homan civil institutions in tho provincial cities were gener- 
ously allowed by the BurgnmUans, Wesi-Goths, Franks, and Lombards, to be retained 
by the vanquished. Ibid. 387-434. In like manner, aticr iho conquest of Lotnbardy, 
by Cbarlcinagiic, itw'as left to the inhabitants to choose wiiekicr they would be judged 
by their own, tho Roman, or the French law. • 

(o) Craig's JTus Feudale, lib. I, Dig. 4, see. 4. Do reudorum Origine et fto- 
gressu. W ight on Tenures, 7. 

{b) Sir Henry Spclman, on Feuds and Tenures by Knight Service, c. 3.' Glossa* 
rium, voce Fcodun^i Grotius, dc Jure Belli et Pacis, lib. 1, c. 3, sec. 23, Wright on 
Tenures, c. 1, pp. 6, 7. Sullivan on Feudal Law, Ice. 3. t>alrynn)le'8 Essay on Feu- 
dal Property, c. 1, llic dontracius (scilicet feudalis) proprlns ent Gennanicarum 
neque usguam invenitur, nisi ubi Germani sedes posuerunt. This is the language of Gro- 
tius, and tliat of Craig is to f!ic same effect : ILvc aunt juris fiudalis prima cunaimla, 
liCBC feudorum infantia ab usu et consuetudine ferociasimarum gentium^ qua ab Aquilonc in 
Jtomanum orhem incurrera%t, pi^ium nata et introducta. Jus F^dale, 1, 4, 5. In a few 
passages Caesar and Tacitus, concerning tho customs of the Germans, may be seen, 
says Dr. Sullivan, the old feudal law, in all its original parts, in embryo. 

(c) Caesar, De Bel. Gal. b. 6. Tacitus, Mor. Ger. c. .•>, 11, 26. 

VOL. III. 56 



662 OP BEAL PBOPEBTY. IpARI: VI. 

and martipil Germans resented every such attempt, and preserved 
unimpaired their native usages, fierce manners, and inde- 
494 pendent genius, {a) * The traces of the feudal policy 

were first distinctly perceived among the Franks, Bur- 
gundians, and Lombards, after they had invaded the Eoman 
provinces. They generally permitted the Roman institutions 
to remain in the cities and towns, but they claimed ^ proportion 
of the landfUnd slaves of the provincials, and brought their own 
laws and usages with them. The crude codes of tlu5 bar- 
barians^ r^re reduced to wftting after they bad settle*d in their 
new qonquests, and they supplanted, in a very considerable 
degree, the Roman laws, (c) The conquered lands which were 
^ appropriated by the military chiefs to their faithful followers, 
had the condition of future military service annexed, and this 
was the origin of fiefs and feudal tenures. The same class 
of persons who had been characterized as volunteers or com- 
panions in Germany, became loyal vassals under the feudal 
grants, (d) 

Tliese grants, which were first called benefices, were, in their 


{a) Velleius Pater. 1). 2, c/ 117, 118. It was their custom, said the Germans to 
Julius Csesar, delivered down to them from their ancestors, to oppose, not to implore, 
those who made war upon them. Ciesnr UeBel. Gal. 4, G. The German tribes had 
national institutions before their conquests, and they were societies of freemen, who 
possessed, in their collective capacity, all powers, legislative and judicial. The nobles, 
as to power, were merely freemen. The land was divided into districts, and the judi- 
cial power was in all the freemen of the district, and the count presided at the public 
meetings, and commanded the tribes in war. The other classes, distinct from the 
Vrcciiien, were hondnvm and slaves. Savigny’s History of the Homan Law during 
tlih Middle Ages, vol. i. c. 4. 

(h) The barbarian conquerors of Gaul and Italy generously allowed every man to 
elect by what law he would be governed. Esprit des Loix, b. 28, c. 2. Hallam on 
the Middle Ages, vol. i. 83. But Savignj* insists, that the law by vs hich every man was 
to be governed, was determined by birth, and not by election or free choice, and he 
enters mto an elaborate and critical discussion on the point. History of the Roman 
Law, vol. i. 134-*150. ^ 

(c) Esprit des Loix, b, 28, passim. Ibid. b. 30, c. 6* 7, 9. Montesquieu has given 
a very interesting account of the institutions and character of the laws of the northern 
. nations, which they intfoduced and established in Frhnce,^Spain, and Italy, and the 
struggle which those laws and usages maintained with the provincial laws qf the Ro- 
mans. See also Spence’s Inquiry, b.3, c. 2, 3. 

(</) #l8pnt des Loix, b. 3, c. 16. 2 Blacks. Com. 4$, 46. 
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orlgih, for life, or pe^jiaps only for a term of years, {a) 

• Ttfe vassal had a right to use the land and take the *495 
profits, and he was bound to render in return such feudal 
duties and services ^s belonged to a military tenure. The prop- 
erty of the soil remained in the lord from whom the grant was 
received. The right to the soil, and to the profits of the soil, 
were regarded as separate and distinct rights. This distinction 
continued when feuds became hereditary. The king or lord 
had the ffominium directum^ and the vasrKil or fcftidatary, the 
domimum and there was a*strong analogy bctiimjyi lands 

hel4 by feudal tenure, and lands helcj in trust, for the trusk'C has 
the technical legal title, but the cestui que trust reaps the profits. 
The leading principle of feudal tenures, in the original and 
genuine character of feuds, was the condition of rendering mili- 
tary service, (h) Prior to the introduction of the feudal system, 
lands were allodial, and held in free and absolute ownership, in 
’like manner as personal property was held. Allodial land was 
not suddenly, but very gradually supplanted by the law of 
tenures, and some centuries elapsed between the first rise of 

these feudal grants and therr general establishment, (c) 

— » 1 — 

(«) llallaTii on the Middle Aj^cs, vol. i. 8*J, insists, in of)f>osition to inost^of the wri- 
ters on the feudal system, that these beneficiary grants were never precarious and at 
will. He controverts on this point the position of Cmig, Spcltnan, Du Cange, Mon- 
tesquieu, Miibly, llobcrtson, and all the other feudists. It is worthy of iiotiee, that 
Lord Cli. B. L*.lbcrt, in bis Treatise on Tenures, 2, 8, consuiered feuds to have been 
originally for life. Sir Francis J^’algravo says, that the feudal benefice was never held 
for a sihorter term than the life of the grantee, and that the Teutonic nations took 
their plan of the beneficiary or feudal tenure from the Roman beneficiary system, 
which consisted in the assignment of a particular portion oP land as the price of milb 
tary service. Tlic Rise and Progress of the English Commonwealth, vol. i. 495-‘r>Of. 
The uncertainty that pervades this subject seems to bo the necessary result of thc^in- 
fixednessj disorder, and chads into which everything was thrown diiring the transition 
state from the migratory and predatory life of barbarians to the settled life of eultiva- 
tdrs. This is thc'Vicw of the subject taken by M. Guizot, in his History of. Civiliza- 
tion in Europe ; and he says that benefices for years, for life, and hereditary benefices, 
existed together at the same time, and that even the same lands passed, in a few years, 
through these different stagc-s. Even the institutions of monarchy, of the feudal rela- 
tion of lord and vassal, and n.ssemblies of freemen, existed at the same time, and were 
continually confounded and continually changing. 

(h) The definition of a fief, according to Pothier, and whfth he took from Dumou- 
lin, is anr estate in land held under the charge of fealty, homage, and military service. 
Truitt des Fiefs, part 1, c. prcUm. sees. I, 3. ' 

(c) Ilallam, vol. i. 97, 112, says, that five centuries elap.scd before allodial estates 
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They were never so entirely introduced^ as to abolish 
tiges of allodial estates. Considerable portions of land in con- 
tinental Europe continued allodial; and to this day, in some 
parts of it, the courts presume lands to hh allodial until they 
are shown to be feudal, while, in other parts, they presume ,the 
lands to be feudal, until they nre shown to be allodial, (a) 
'496 •The precise time when benefices became hereditary 
is uncertain. They began to be hereditary ih the age of 
Cliarlemagrfle, who 6icilitated the conversion of allpdiai' into 
feudal /^fttetes. (h) The perp^uity of fiefs was .at Ifist estab- 
lishedcby a general law, )vhich allowed fiefs, in imitatiop of 
allodial estates, to descend to the children of the possessor, (c*) 
The perpetuity of fiefs was established earlier in France than in 
Germany; but throughout the continent, it appears, they had 
become hereditary, and accompanied with the right of primo- 
geniture and all the other incidents peculiar to feudal govern- 
ments, long before the era of the Norman conquest, (d) The 


had given way, and fduds had attained to maturity ; and ho considers that tlio cstah- 
lisliment of feuds on the contiiiont was essentially eonBiicd to the domijiions of Cliarle- 
magne, and that they had not great influence, either in the pcmnsula or ainoiig' tho 
Baltic powers. 

(a)'Voet, in his Digressio do Feudis, see. 4, Com. ad Pand. lih. 38, says, that if it 
be uncertain whether gn estate be feudal or ailodial, the presumption is in favor of its 
being allodial, as being the free and natural sUitc of tilings. And in Germany allodial 
estates are prevalent even to this day. Hcincc. £lem. Jnr. Germ. tom. vi. 230, 231. 
The feudal tenures and scrvice.s existed in France down to the period of the late revo- 
lution ; hut in those parts of France governed by le droit (ferit, all lands were presumed 
to be allodial until the contrary was shown ; while in the pai/s coiUuviiers the rule was, 
that there was no land without a lord, and those wdio pretended their lands were free, 
Were bound to prove i*. Inst, au Droit Fraii 9 ais, par Argon, tom. i. 195. But now, 
in •I^rance, the feudal law, with all its rights and incidents, is abolished, as being 
incompatible with freedom and social order. Toullier, Droit Civil Fran 9 aiS, tom. iii. 
()4. Ibid*, tom. vi. 192. So in the United Netherlands, feudality was abolished, and 
all fiefs declared allodial, when the government was revolutionized l¥y the French arms. 

(/>) Craig, Jus Fcudalo, lib. 1, Dig. 4, see. 10. Tho Abbe do Muhly, in his Obser- 
vations Bur THist. de France, b, 2,c. 5, note 3, says, that Louis le Debonnairc, the son 
and successor of Charlemagne, first rendered fiefs hereditary in JTrance ; hut a 
greater authority says, that hereditary bcnefices.cxisted under tho first race of French 
ktn^, or before Pepin, the father of Charlemagne. Hall(|m on the Middle Ages, 
.vol. k 9I.; ^ . 

(c) was by a cupitiilary of Charles the Bald, A. D. *877. Esprit des Loix, 

b, 3l, b. 25. * 

(d) Craig, in liis Jus Feudale, lib. 1. Dig. 4, De Feudorum Originc ct Progressu, 
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•right of primogeniture, and preference of males in the *497 
line of succession, became maxims of inheritance, in 
pursuance of the original military policy of the feudal system. 
It was the object *o^ these rules to preserve the fee entire and 
undivided, and to have at all times a vassal competent, from 
his sex and age, to render the military services which might be‘ 
required. The practice of subinfeudations, or arriere ftefs^ by 
the higher ranks of feudal vassals, grew with thc^ growth of 
tenures, and they w-ere created on the samepondition of militjfl*y 
service by the inferior vassals* tq tlleir immediate The 

feudal governincnts gradually assumed the appearance, otj[ com- 
binations of military chieftains, in a regular order of subordi- 
nation, but loosely connected with each other, and feebly con- 
trolled by the monarch, or federal head. 

It would appear at first view, to be very extraordinary, that 
such a free and rational species of property as* allodial, and 
which was well calculated to meet the natural wants of 
•individuals, and the exigencies of society, should (wer, 498 
in any one instance, have been voluntarily laid aside, or 
exchanged JTor a feudal tenur^. As a general rule the allodial 
proprietor had the entire right and dominion. He held of no 


has given an interesting summary of the liistory of feuds, lie traces them from their 
infancy, when they were precarious, or at will, to their youth, when llicy were for life, 
or dcscciuled tlie sons only, between tlic year 650 and the ascension of Charlemagne, 
in the year 800 5 and to their advancement towards maturity under the reign of the 
Emperor Conrad II., when tliey descended to grandchildren and to brotliurs in tlie 
case of paternal feuds ; in Jhido paterno, et non in fendo noviiftrat'tfuisilo. The laststcf), 
in the advancing progress of feuds, was when they were clothed with the general at* 
tributes of hereditary estates. See, also, Consuctudincs Feudojum, b. 1, tit. 1,8; 1^” 
2, tit. 11 ; Esprit dcs Loix, b. 31, c. 28, 29, 31, 32 ; Inst, aii Droit Fran^ais, par Ar- 
gon, tom. i. b. 2, c. 2, Dcs Fiefs j Hallam on the State of Europe iluring the Middle 
Ages, vol. i. 91, 96. The Book of Fiefs, under the title of Consuctudincs Fcudoruni, 
is supposed (Spelmnn’s Glossary, Voce Feodum) to have been compiled by two Mi- 
lanese lawyers, A. D. 1170, from the law of fiefs in Lombardy; but Voet, in bis 
Digressio^de Feudis, sec. 2, says, that it is uncertain who were the authors of the col- 
lection. This code of feudal law is usually annexed to the Corpus Juris Civilis, and, 
therefore, conveniently accesgftilc to the American lawyer. It is the source from which 
modern lawyers and historians have (frawn much of their knowledge of the feudal ju- 
risprudence of continental Europe. Mr. Butler says, it attaiqod more authority in the 
courts of justice than any other compilation, and was taught classically in most of the 
academies of Italy and Germany. It has justly, according to Craig, the force and au- 
thority of law, by the consent of almost all nations ; ex consensu pane omnium gentium. 

66 » 
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superior, to whom 'he owed homage, or fealty, or military serVice. 
His estate was deemed subservient to the purposes of commerce. 
It was alienable at the will of the owner, (a) . It was a pledge 
to the king for the good be^javior of the subject, and was liable 
to forfeiture for crimes against the state. It was a security to 
individuals for the performance of private contracts, and might 
be taken and sold for debt. It passed to all the children equally 
by inheritance. In these respects allodial estates were 
'499 the very rcyerse of lands held by a feudal * tenure. 

J La md, under that sl-rvitudc, was locked up from com- 
merce, apd from that control over it by the owner wfiich is so 
necessary in the intercourse and business of social life. But it 
appears, to be well ascertained, that the feudal policy was gradu- 
ally adopted throughout Europe, after the overthrow of the 
western empire, upon the principle of self-preservation. The 
turbulent state of society, consequent upon the violent fall of 
that empire, and the want of regular government competent to 
preserve peace and maintain order and justice, encouraged and 
recommended the feudal association. A feudal lord and his 
vassals, connected by the mutual^ obligation of protection and 
service, acted in concert and with efficacy. The strength and 


(a) The term allodial is said to have been derived from al, which signifies integer, 
and od, which signifies status, or jmsessio; so that al-od, or allodium, signified iutegra 
possessio, or absolute dominion. This etymology of the word,l>r. Gilbert Stuart says, 
was communicated to him by a learned Scotch judge. Stuart’s View of Society in 
Europe, 205. Whether this idea be well founded, or be merely ingenious, (for Dr. 
Robertson, in his View of Society, prefixed to his History of Charles V. note 8, quotes 
a German Glossary, whitih makes allodium to be compounded of the German particle 
\tn and lot, i. e. land ot>taincd by lot,) it at least corresponds with the cliaracter of alio- 
diiii estates. Mr. Qrabb, in his Jlistory of the English- Laws, p. 11, gives another 
origin of allodium. He says it was derived from a privative, aiifi lode, or leude, a vas- 
sal, that is, without vassalage. This he took from Spcliiuin, who, in his Glossary, 
voce Allodium, mentions the same derivation. Mr. Hallam says,«that allodial lands 
are commonly opposdQ to beneficiary or feudal, and in that sense the words continu- 
ally occur in ancient laws and documents. But it sometimes 'Stands sim]^y for an 
estate of inheritance, and hereditary hefs are frequently termed allodia^ See his View 
of the State of Europe during the Middle Ages, vol. i. fto, a w'ork which appears to 
be equally admirable for vigor of mind, for profound research, for manly criticism, 
and Tor tlte spj^i^ of freedom. In the French law, Fraho-alw signifies allodial land, 
or art esiate entirely free, and not holden of any superior, and wholly exeq^pt from 
all sdgnprial rights and services. lust* au Droit Franyais, par Argmi, tom. i. .55, 
AUodium est propriotas quas a nullo rccognoscitur. Ferrier’s Diet. tit. Franc-alcu. 
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Bjiirii of these .private combinations made amends for the weak- 
ness of the civil magistrate, A proud and fierce feudal chief 
w&s sure to revenge an injury offered to himself 'or any of his 
dependents, by th« united force of this martial combination. 
Much higher compositions were exacted, even by law and in the 
courts of justioGj for injuries to vassals, than to allodial jiroprie- 
tors. (a) The latter were, in some measure, in the condition of 
aliens or outlaws, in the midst of society ; and tte feudal ten- 
ant% Ignited by regular subordination under a powerful effief- 
tain, had the same advantage ovA allodial propru^i^JK? 
been justly observed by an eminent historian, (h) whic^ a dis- 
ciplined army enjoys over a dispersed multitude; and were 
enabled to commit, with impunity, all injuries upon their de- 
fenceless neighbors. Allodial proprietors, being thus exposed 
to violence witliont any adequate legal protection, were 
forced to * fly for shelter within the inclosure of the * t)00 
feudal association. They surrendered their lands to some 
powerful chief, paid him the reverential rights of homage and 
fealty, received back their lands under the burdensome services 
of a feudal tepurc, and partopk of the security of vassals, at the 
expense dl’ th« •dignity of freemen. Allodial estates became 
extinguished in this way and from these causes, and the feudal 
system gradually spread, and was extended over the principal 
kingdoms of Europe, (c) 

A state of anarchy, according to Mr. llallam, was the caus^, 
rather than the effect, of the general establishment of Ibudal 
tenures. The original policy of the system was generous and 
reasonable, for it had in view public defence and private pro- 

(a)* Montesquieu, in his account of the changes of ullotliiil into feudal estates, 
it was the privilege of a vassal of the king, by the Salic and Riparian laws, lliat the 
slayer was to pay 600 sous for killing a vassal, and 200 sous for killing a frefcman or 
allodial proprictoi* whether Frank or barbarian, and only 100 sous for killing a Ro- 
man ! Esprit des Loix, b. 31, c. 8. 

{h) Hume’s History of England, Appendix, vol. ii. 

(c) Esprit [Jes Loix, b. 31, c. 8. Robertson’s History of Charles V. vol. i. note 8, 
annexed to his View of Society. Hallam’s View of Society in the Middle Ages, vol. 
i. c. 2, 93, 94. Stuart’s View of Society in Europe, b. 1, c. 2, sec. 3. Spence’s In- 
quiry, 346. This last writer shows, from the capitulnrief of Charlemagne, that in 
his titqe there was scarcely a person in his widely extended empire, who was not 
the vassal either of the monarch, or of some bishop, or count, or other powerful 
individual. 
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tection. *^ery able and eloquent champions of the cause of 
civil liberty have admitted, that the feudal system was intjo- 
duccd and cherished by the spirit of freedom ; and that it had a 
tendency, before the original design of it was perverted and 
abused, to promote good faith, to purify public morals, and Jo 
refine jind elevate social sympathies, (a) 

But this same loyal association, which was so auspicious in its 
beginning, aa in a great degree to destroy the value of allodial 
* property, dcge^ierated, in process of time, and beenrne 
'501 *thg, parent of violende and anarchy, prompted private 
y^ars, and led to a system of the most grievous oppression. 
Except in England, it annihilated the popular liberties of every 
nation in whicli it prevailed, and it has been the great effort of 
mo'lern times to check or subdue its claims, and recover the free 
enjoyment and independence of allodial estates, (b) 

(2.) 0/ the history of feudal tenures in England. 

England was distinguished above every part of Europe for 
the universal establishment of the feudal tenures. There is no 
presumption or admission in the ]fj!nglish law, of the, existence 
of. allodial lands. They are all held by some ^feucFal tenure. 
There w^re traces of feudal grants, and of the relation of lord 
and vassal in the time of the Anglo-Saxons ; but the formal 
and regular establishment of feudal tenures in their genuine 
character, and wi tli all theirTruits and services, was in the reign 
of William the Conqueror, (c) 


* (a) Dr. Stuart^s View, If. 2, c. I, see. 1. Ilallam, supra, vol. i. 99, 178, 179. Sir 
lAsiry Spelman, in hisi^reatise of Jj’euds and Tenures, c. 2, viewed the feudal law in 
tlic sjiine liglit. “It was/' lie observes, “carried by the Lombards, Saliques, FVanks, 
Saxons, and Goths, into every kingdom, and conceived to be the* most absolute law 
for supporting the royal estate, preserving union, confirming peace, and suppressing 
robbery, incendiaries, and rebellions.” It became, he says, the law of nations .in 
Western Europe. 

(6) The feudal system still exists in full force and destructive energy in Hungary, 
whore the entire surface of the soil is possessed by the nobles. They arj^, themselves, 
exempt from taxation, and the peasants have no politicaf rights, and are held under 
rigorous feudal subjection. There is likewise a partial continuance of the feudal insti- 
tutions in Bohemia, Morava, and Silesia, and strongly alld oppressively in Gallicia. 
TurnbulTs Austria, vol. ii. c. 15. 

(c) The ordinances of William the Norman, establishing the feudal tenure of lands, 
to be heldyure henditario in perpetuum, are quoted as authentic by the most learned of 
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/^Tbe tenures which were authoritatively established *603 
in ^England, in the time of the Conqueror, were princi- 


thc^ Enjrlish lawyers; (Wright on Tenures, 65-76. Blacks. Com. vol. ii. .50 ;) and 
they arc collected in Lanibard*8 Archaionomla, 170. L. L. Conq, Wm, I. v. 52, 5^. 
'^^riiosc laws purport to have been i^iflctcd, pa- commune conciliinn totius m/«/. Sir 
Francis Talgravc, in his Kise and Progress of the English Cornnionwcaltb, vol. ii. 88, 
gives llic original U?xt, hitherto unpublished, of tljc statute or capitular of the laws 
and customs granted by William the Conqueror to the English, and professing % V»o 
the same as*thc laws of Edward the Confesso% It is a curious and interesting monu- 
ment of tho writPen Anglo-Saxon law first; diffused into the eon[nnotf^?p.¥. It is de- 
voted principally to criminal jurisprudence, and relates 8])ccially to peenniary fines, 
and the efficacy of frank-pledges. Vassals wore bound to the Jfoil and could not 
depart, nor, on the other hand, could they he expelled by their lords. They wefo 
churls or villains, and not slaves or serfs, and their rents and duties were fixed by eus" 
tom. No Christum could he 'sold to a foreign country, nor especially to infidel.?. No 
sales of any chattel, to the valnc of four denarii, were good without four wiines.scs of 
the biirj^h or country village. Ho granted peace and irninunity to the holy church. 
Death was to he inflicted for many crimes, but not for sliglit ones ; uon enim drlcl pro^ 
reparva daleri fadara^ rptitm ad uimfinem suain iJeus condidit et smujuinis sui prdio 
rcdemil; tho force of Cliristiariity ns w'ell as of penal law was thus nf)plied to the pres- 
ervation of peace and the security of persons and profierty. The first act of Saxon 
lcgi.slatiou was by Ktliclbcrt, king of Kent, and it was in the imperial style, as that 
the king (/ecreg</ or with tho Wdtee of his council or wilam. The dignified 

clergy, who WTre ttie sole depositories of learning and of rank, with the thanes or 
nobility, were members of that council. Spencers Equitable Jurisdietioi*, vol. i. pp. 
I'S, 13. . . 

It has been a subject of great dispute, and one wbieli has occasioned the most labo- 
rious in vest ii'ot ions, whether feudal tcnure.s were in use among the Saxons. Thi.s is 
to us a question of no moment, and it is nowhere anything more than a point of spec- 
ulative and historical curiosity ; hut even in that view it may command the attention 
of the legal anti(iuarinTl. Though, in a general sense, military services and feuds 
might have been known to the Anglo-Saxons, yet the weight of authority, even in 
opposition to such names as Coke and Scldeii, would rafher seem to be in favor of 
the conclusion, that hereditary fiefs, with their serviiiides, such as aid, wanlshfp, 
marriage, and perhaps relief, (for Sir Henry Spclman and Mr. Ilallam difl'er oiPtliat 
point,) were introduced by the Conqueror. Spclman wrote his great work Oii Feuds 
and Tenures by Knight Service, to refute the argument of the Irish judge.s, and to 
support the positidn in his Ghweary, that fends were introduced at tho Norman Con- 
quest, and ho insists that feuds were not hereditary in England under the Saxon dy- 
nasty'. He dcMares, that there is not a single charter in the Saxon tongue, before the 
Conquest, in |[irliieli any feudal word is apparently expressed. Ilis discussion of the 
general question is dUtingtii.shcd fur its acuteness and research, and ho has been fol- 
lowed in his opinion, edther wholly or in a great degree, by Sir Matthew Hale, Sir 
Martin Wright, Sir William Blackstonc, and Mr. Butler. "To these great aiithorities 
may b^'added tlic equal name of Mr. Burke, who, iii his admirable Abridgment of 
English History, b. 2, c. 7, maintains the position that the Anglo-Saxons, those ruth- 
less conquerors, who swept before them the laws, language, and religion of the an- 
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• 603 pally of * two kinds, "according to the services annexed. 
They were either tenures by knight-scrvice, in which 


ciont Britons, and lived in savapjp ignorance amid the ruins of Roman arts and inag- 
jjifteence, knew nothing of hereditary fiefs, or anything analogous to feudal tenures. 
Craig, in his learned and elaborate work on the feudal law, is equally^of opinion with 
Spclman, (and he prceeded Sj)elman in his inquiry,) that the feudal law was first in- 
troduced into England by William the Conqueror. Jus Fcndale, lib. 1, Dig. 7. 

Mr. Turner, on the other band, in Iii.s History of the Anglo-Saxons, throws tbeyTigbt 
of bis authority, .and grctfi Saxon learning, into the opposite scale. Ho sny.s, there 
can be no that the most essential jfart of wdiat has been called the. feudal sys- 

.teni, actually prevailed among the Anglo-Saxons. He admits, that though all their 
lands were charged with the irinoda necessitaSf yet that the military service (the most 
material of those three servitudes) might be commuted by a pecuniary mtilet, and all 
lands were hereditary without primogeniture. These admissions destroy the force of 
his conclusion. Turner’s History, vol. ii. .541, 542, or Appendfx, No. 4, b. 6, c. 3. 
Tho, h'inoda necesaitas, or liability for repairing fortresses and bridges, and for the mili- 
tary service of the state, was coeval, Mr. Spence thinks, with the Saxon divi.‘<ion of 
the conquered land.s, and was not feudal obligation. Equitable Jurisdiptioh, vol. i. 
p, 9. In the recent History of Boroughs and Municipal Corporations in England, by 
H. A. Mercwether and A. J. Stephens, vol. i. fiU, they arc also of opinion, that the 
material parts of the feudal tenure did exist before the conquest, and that the Normans 
brought over only some of the more severe provisions and heavier services of the feu- 
dal tenure. Mr. Reeve and Mr. Ilallarn pcr .civc, in the dependence in which free, 
iind even noble tenants, held their estates of other subjects pmfer the Anglo-Saxon 
constitution, much of the intrinsic character of the feudal relation, though in a less 
mature and systematic shape than it assumed after the Norman Conquest. Reeve’s 
History of the English Law, vol. i. 9. Hallam on the Middle Ages, vol. ii. c. 8, part I. 
It would be presumption in me, even if the occasion called for it, to attempt mueh 
diseiission of such a qne.stiou, inusinucli as, I have no means of acec.s.s to original 
dociUQGrits. There is one, and only one Saxon moniiiiient wliicli I have examined, 
and I would suggest, though with very great diffidence, that the Anglo-Saxon laws, 
as collected and translated from Saxon into Latin, by William Lanibnrd, in liis Ar- 
cliaionomia, ( WheelbekVcdit. Cambridge, 1644,) seem to show sufficiently, by their 
si-!(inee on the topic of .feuds, and by the general tenor of their provisions, that the fcii- 
dal bj^stem was not then in any kind of force or activity. These laws arc the crude 
productions of a scmi-barharous race. Their chief objects were: (1 .) The preservation 
of tlio peace; (2.) The settling the rate of pecuniary mulcts or compositions for all 
sorts of crimes, and when corporal punishment was resorted to, tlfc prescription was 
cruel; (3.) The settling of the ceremonies of religions observances, and the oaths of 
the j>nrgation and proof in judicial trials; (4.) The regulation of the fraternities of 
frank-pledgcs. Those laws are evidence, however, of the existence anj grea't extent 
of the evils of predial and domestic servitude ; and they show, also, even anndst tlieir 
gross superstitions, numerous indications of the civilizing gemus of Christianity, and 
.the effect of religious discipline and restraint, in taming*^savage manners, and ineul- 
enting upon the minds of a rude and illiterate people the obligations of peaw, good 
order, and justice. As the Anglo-Saxon laws contained very few regulations con- 
cerning private civil rights, it has .bceh supposed that those rights were under the 
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the services, ‘though Occasionally .uncertairf, were alio- *504 
gelher of a military nature, and esteemed highly honor- 
able, according to the martial spirit of the times ; or they’ were 


gofcrnmcnt of Roman laws remaining with tlie original natives. An impenetnvMo ' 
o!)seiirity appears to hang over the subject of the Anglo-Saxon institutions f and tfic 
toilsomt?, deep, acute, and spirited researches of Sharon Turner and Sir Francis Pul- 
grave, in Anglo Siixon history, involve the reader in a labyrinth of investigation, from 
which he derives little benefit, and finds it difficult to preserve liis courage in in- 
vesti;?ition.^ Sir Francis Pulgravc says, that the laws of Atfrcd are entirely silent with 
respect to those institutions, which, according fe later historians, are tt^bo ascribed to 
his sound porlicry and wisdom. A considcrtiblc portion of the Anglo-Snxoi^ law was 
never rcconlcd in writing, and wc have not a shiglc law, and hardly a single doeu- 
inent, from whicli the course of the descent of land can be inferred. l*algrave\s Rise 
and Progress of the English Commoiiwcalth, vol. i. pp. 47, 50. The feudal system < 
Avas created by the union of Roman laws and barbarian usages 5 and as to the per- 
plexed ([lu'stion relative to the existence or non-cxistcncc of an Anglo-Saxon fi udal 
system, Sir Francis coneludos that the main difference between Anglo-Saxon feudality 
and the Normal feudal system, consisted in the cstuhlishmcnt in the latter era of a 
more certain canon of descent and inlieritniicc. The claim of the lieii* became an 
absolute right, and the lord lost any discretionary power of dettying the renewal of the 
grant. Feudal principles Averc applied, under the Saxon king ICgbert, to insure tlio 
supremacy of the croAvn. 'J’hc beneficiary system had been long lM‘forc interwoven 
Avith the muiijeipal law. It Avas now cijforccd upon tlic dependents of the crown, and 
introduced inR) dciinuny, where feudality had become a mighty engine of power in 
the Carlovingiun empire. Ihii. vol. i. c. 19, pp. 576-587. 

It is Avorlhy of observation, and goes in confirmation of tlie conelusio*n, that the 
English law of feuds was essentially of Norman, and not of Anglo-Saxon origin; that 
allodial lands were changed into feudal, throughout the kingdom of Scotland, and the 
feudal stnu t’i.*' eompleted there, about the same time Avith the like revolution in landed 
property in England. This event took place under Malcolm HI., avIio began his 
reign, A. 1). 1057. Halrymple^s Essay on the History of the Feudal Property, 20, 21: 
Tbougb Craig admits that the feudal Uiav Avas unknown in Scotland before llie year 
lOOO, yet lie is of opinion that it was introduced into Seoyaiid before it Avas used in 
England ; and he insists that it existed in Scotland, Avith the meidents of ward^ 
inarriago, and relief, some time before the Conquest. Jus Feudalc, lib. 1, Dig. g. 

Another question arising in the ancient history of the English law is, whether thb 
great wsimilarity between the aneiefft law’s of Fhigland and those of llic Duchy of Nor- 
mandy, Avas prodi^jed by the exportation of the English laAvs into Normandy, or the 
importation of the Norman laws into England. Sir MattliCAV Hale, in his History of 
tlie Common LaAV, c. 6, Avill not alloAv, as Lord Coke had refused to allow before Iiirn, 
tliat the English took their laAvs from the Norman race, and he insists that tlic laws of 
Normandy wSn^, in the grcistcr part thereof, borrowed from the English. He appeals 
to the Grand Coustumier de Normandie, and whieli, he says, w'us compiled after the 
time of King John. This venerable code of Norman hiw%and usages is interesting 
to those persons who are fond of the study of legal antiquities. I am indebted to tlio 
kindness of. an Einglish lawy’er for the possession of a copy of the work, iu Norman- 
French, Avith a Latin commentary, neatly printed at Rouen, A. 1). 1539. 
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tenures by socaf^e^ m which the services were defined and 
certain, and generally of a predial or pacific nature, (a) Ten- 
ure by kniglit-scrvice, in addition to the obligation of fealty 
and the military service of forty days in 5*. year, was subject 
to certain hard conditions. The tenant was bound to aflbrd 
aid to Jiis lord, by the payment of money, when his lord stood 
in need of it, on certain emergent calls, as when he married 
his daughter;, when lie made his son a knight, or when he was 
laten prisoner. So^, when a tenant died, his heir-at-law was 
obliged to^pay a relief to iSie Jord, being in the nature of a 
compepsation for being permitted to succeed to the inheritance. 
If the heir w as under age, the^ lord was entitled to the vmrd- 
ship of the heir, and he took to himself the profits of the land 
during the minority. Various modes were devised to elude the 
hardships of his guardiansliip in chivalry, incident to the tenure 
by .knight-service. The lord had also a right to dispose of his 
infant w^ard in marriage^ and if the latter refused, he or she 
forfeited as much as was arbitrarily assessed for the value of 
tlie match. If tlie tenant aliened his land, he was liable 
*505 to pay a fine to the lord, for the privilege of * selling. 

Lastly, if the tenant died, without leaving an heir co.m- 
petent ,to jK'rform the feudal serviceft>, or was convicttHl of 
treason or felony, the land escheated or reverted to the fcudal 
lord. [b) 

The gr(‘atest part of the lands in England were held by the 
tcnnire of knight-service; and several of these fruits and conse- 
quences of the feudal tenure belonged also, to tenure in socage. 
The oppression of '/he feudal conditions of relief wardship^ and 

(«) Wrijrln on Tenures, 139-142. 

(6) Littleton’s Tenures, b. 2. Wright on Tenures, 2 Blncks. Com. c. 5. 
Mr. Hulliiin, vol. i. lOl-lOfi, vol. ii. 23, snys, that ruliefsj fines upon alienation, 
escheats, and aids, wore feudal incidents belonging to feuds, as testablislicd on tho 
continojit of Europe ; and that wardship and marriage were no parts of the grand 
or feudal system, but were introduced into England, and perliaps invented, by tljc 
rapacious feudal aristocracy, under the Norman dynasty. He, however, gives in- 
stances of their prevalence afterwards all over Europe. ^ 

The Master of the Rolls, in the great case of Burgess v, Whente, 1 Eden’s Rep. 
177, says, that tlie right of escheat was not founded on *1116 want of an //r/V, hut of 
a Umnnt to ])Crform the services ; and that the words had been used promisciionsly, 
because, before the power of alienation, want of tenant and heir was the same thing, 
for, at the death of the ancestor, none but tlic heir could he tenant. 
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marriage^ was enormously severe for many ages after the Nor- 
man Conquest, and even down to the reign of the Sttiarts. 
Upon the death of the tenant in capile^ his land was seized by 
the crown, and an mquisitio post moitem taken before the es- 
chqator, staling the description and value of the estate, and the 
name and age of the heir. The adult heir appeared inj:*ourl^ 
and did homage to the king, and paid his relief and -recovered 
the estate. If the heir was a minor, the land remained in ward- 
ship nntil he was of age, and sued out his» writ de (ctate pfo* 
banda, and lender tiiat process be procured* his release from 
wardship, ’ The sale of the marriage of the heir, whethej male 
or female, was a valuable perquisita to the king or his grantee. 
The ward was in contempt if he or she refused the proffered 
patch. In the reign of Henry IL, the crown wards were 
inventoried * like the slaves of a plantation ; and accord- * 500 
ing to the assizes of Jerusalem, the matron of sixty years 
might refuse a husband without incurring the penalties of a 
contempt, (a) The abuses of the feudal connection took place 
e(|ually in other parts of Europe; but the spirit of rapacity met 
with a moie steady and determined resistance by the English 
of the Saxftn biood, than by any other people. This resistance 
produced the memorable national compact of Magna Charta, 
whiclTcorrected the feudal policy, and checked many griev- 
ances of the feudal tenures ; and thfe intelligence and intrepidity 
of the House of Commons, subsequent to the era of the great 
charter, enabled the nation to struggle with better success 
than any other people against the enormous oppression of the 
system. 

* A feoffment in fee did not originally pass an estate in th^ 
sense we now use it. It was only an estate to be enjoyed •as 
a benefice, •without the power of alienation, in prejudice of the 
heir or the lord ; and the heir took it as a usufructuary interest, 
and in default of heirs, the tenure became extinct, and* the land 
reverted to the lord. The heir took by purchase, and indepen- 
dent of the ancestor,*who could not alien, nor could the lord 
alien the seignory without the consent of the tenaUt. This 

(a) Sullivan’s Lectures, lec. 13. Ilarg. n. 65, to lib. 2, Co. Litt. Q. Review, No. 
77, p. 59. 
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restraint on alienation was a violent and unnatural state oV 
thingfe, and contrary to Ihe nature and value of property, and 
the inherent and universal love of independence. It arose partly 
from favor to the heir, and partly from faror to the lord ; and 
the genius of the feudal system was originally so strong in 
♦favoij of restraint upon alienation, that by a general ordinance 
mentioned in the Book of Fiefs, (a) the hand of him who 
•knowingly * wrote a deed of alienation, was directed to be 
struck off. 

The first step tak6h to mitigate the severe restriction 
*507^ upon * alienation of the feudal estate was the power 
of alienation by tha tenant with* leave of the lord, and 
this tended to render the heir dependent upon the ancestor. 
The right of alienation was first applied to the lands accjuircd 
by the tenant by purchase ; and Glanville says, (/;) that, in his 
time, it was, generally speaking, lawful for a person to alien a 
reasonable part of his land by inheritance or purchase ; and if 
he had no heirs of his body, he might alien the whole of his 
purchased lands. If, however, he had a son and heir, he could 
not disinherit him, and alien the whole, even of his^ purchased 
lands. The restraint was almost absolute wheuthe tenant was 
*in by (Jescent, and quite relaxed when he was in by purchase ; 
and there was no distinction cfn this subject, whether flie.Ccf 
Was held by a military or Socage tenure. The free alienation 
of land commenced with burgage tenures, and was dictatcxl by 
the genius of commerce, (c) The next variation in favor of the 
tenant was the right to alien without the lord’s license, when 
the grant was to him and his heirs and assigns, and the general 
'right of alienation seems to have been, greatly increased and 
extensively established, in the age of Bracton. (d) The tenant 
gained successively the power of alienation, if the* grant was 
only to him and his heirs ; and the power to charge, or incum- 
ber the land. The lord’g right was still further affected by Acts 
. of Parliament and judicial determinations, for the fee was made 


(a) Lib. 55. 

0) B. 7, c. 1. 

(c) Dairy mplo’s Essay on Eeuda^l Property, c, 3, sec. 1. > 

(d) Bracton, b. 2, c. 6, see. 4, 7; c. 6, fol. 18, b. ; c. 27, see. 1. 
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subject by eligit fo the tenant’s deWa, and also by process under 
the statutes merchant and staple, (a) It was further, and as 
earfy as the reign of Edw. III., made subject to the dower of 
the wife, (if) Subinfeudation was also an indirect mode 
of transferring the fief, *and resorted to as an artifice to *508 
elude the feudal restraint upon the alienation ; and by 
the time the statute of Quia Emptores, 18 Edward 1. was en- 
acted, prohibiting subinfeudations to all but the kiyg’s vassals, 
this, feudal restraint had essentially vanish(;d, and the poli'cy«of 
that statifte was to recall the sta^/ilMy and perptduity of landed 
estates* ’ ; . . 

Successive improvements in the characicr of the estate and 
the condition of the tenant, greatly relieved the nation fforh. 
some of the prominent evils of the feudal investiture. But 
the odious badges of. the tenure still existed; and Lord Bacon, 
in his speech at a conference before the lords, on behalf of the 
commons, in the reign of James L, strongly recommended, by 
way of composition with the crown, the abolition of wards 
and tenures, as having become troublesome and useless, (d) 


(fi) West, 2, 13 E(l. I. c. f 8 ; also 13 E<1. L Do Merciitorihns, and 27 Ed. III. 
IJndcrj|jc statute' of Do Mercatori bus, the whole of a man’s lund.s wore to ho 

pled^^cd in a statute merchant for a debt contracted in trade, thouffh only a moiety 
thereof was delivered over by r/rc/it for any other debt. The statute of 1 and 2 Viet, 
c. 110, has now laade tlic w/io/? of the lands liable to the r/f'f/ii. 

(/v) Bio. tit. Dower, jd. 6^. 

(r) The statute of Quia Emptores, 18 Ed. I. c. 1, did not attempt to rc.strain tlie 
practice of alienation altof^cthcr; but its object was to prohibit the practice of sub- 
infeudation. A freeman might sell his lands at jdeasiire; •i)ut tlic will of the donor 
should be ohserved, and the feoffee or purchaser should liok^ the lands of the san^ 
chief lord of the fee, and by the same services, as his feoffor held them before. J'ho^ 
feoffor could not make bimself lord of such an estate. All he could do was to trans- 
fer his own tenancy. Sir Thomas Clarke, the Master of the Rolls, in Burgess v, 
Wheatc, 1 Eldcn’t^ilcp. 191, has given a short but clear view of the i>rogress of the 
feudal estate, in its recovery from the feudal restraint of non-alienation. Sec, also, 
Mr. Butler’s note 77, lib. 3, Co.Litt. V., Nos. 6, 7, 8, 9, 10, 11 ; and sec, especially, 
the able and learned history of the alienation of land, in Dalryinple’s Essay on .Feu- 
dal Property, c. 3. • 

((/) Lord Bacon’s Works, vol. ii. 275. It appears, by the directions given by order 
of James I. to the mnsfer the wards, that the king, whjle he sought to restrain 
the abuses, set a high value on his prerogative rights of wardship and inarriHge. 
There was a yearly inquisition directed to be taken by persons of credit, for each 
couniy, of the persons and lands in wardsliip, to be certified and returned into the 
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*509 At length, upon the restoration of Charles II.,* tenure by 
knight-service, with all its grievous incidents, was by 
statute abolished, and the tenure of land was, for the most 
part, turned into free and common socage, and everything 
oppressive in that tenure was also abolished. The statute of 
12 Charles II. essentially put an end to the feudal sysiciri in 
England, although some fictions, (and they are scarcely any- 
thing more,) founded on the ancient feudal relation and dc- 
peftiidence, are still retained in the socage tenures. 

^ »• 

(3.)^ 0/ the doctrine of tenurf in the United States. 

Socage tenure denotes lands held by a fixed and determinate 
.service, which is not military, nor in the power of the lord to 
vary at his pleasure. It was the certainty and pacific nature 
of the service, duty, or render, which made this species of tenure 
srfeh a safeguard against the wanton exactions of the feudal 
lords, and rendered it of such inestimable value in the view of 
the ancient English^ It was deemed by them a point of the 
utmost importance, to change ijaeir tenures by knight-service 
into tenure by socage. Socage tenures are, however, of feudal 
extraction, and retain some of the leading j)ropertks of feuds, 
a*s has been shown by Sir Martin Wright, in his learned treatise 
on* tenures; (a) and which' work has been freely followed by Sir 
William Blackstone, in his pers|)icuous and elegant, and we 
may truly add, masterly discinisitions on the feudal law. Most 
of the feudal incidents and consequences of socage tenure were 
expressly abolished in New York by the Act of 1787 ; and they 
were wholly and entirely annihilated by the New York Revised 


Exchequer; nnd though Lord' Bacon declared that the policy^ spirit, and utility of the 
military tenures were entirely gone, yet it appears that the jieople were grievously 
oppressed by “ feudarics, and other inferior ministers of like natuve, by color of the 
king’s tenures ; ” and the royal instructions were, that the “ vexations of escheatora 
and feudarics he repressed, which, upon no t!iihstantial ground of record, vex the 
country with inquisitions and other extortions; and that the master of wards take 
special care to receive private information from gentleman of qiinlity and conscieneo 
in every ahire, touching these abuses.” So late as the reign of Charles 1., the Earl 
of Warwick, as grantee ©f the wardship of an heiress, e\torfcd £10,000 sterling for 
his consent to a marriage on every account desirable. Lord Bacon’s Work^, vol. ii. 
276/ iSuIlivan's Lectures on Feudal Law, Icc. 13. 

(a) P.141-144.. 
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SttitutcS) tXS has bcGn already meti^ioiied. They were also 
abolished by statute, in Connecticut, 1793 ; (b) and they 
have never existed, or they * have ceased to exist, in all *510 
essential respects, ii^ every other state. The only feudal 
fictions and services which can be presumedto be retained in 
any part of the United States, consist the feudal principles, 
that the lands arc held ^f sonte superior or lord, to whom the 
obligation of fealty, and to pay a determinate rent, are due. 
The.Act of New York, in 1787, provided, t^at the socage lamls 
were nof to be deemed^ discharged of “ any rent certain, or 
other services incident, or belonging to tenure in co^nmon 
socage, due to the people bf this State, or any mean lord, or 
other person, or the fealty or distresses iricidenl; thereunto.” 
The Revised Statutes (c) also provide that “the abolition of* 
tenures shall not take away or discharge any rents or services 
certain, wliich.at any time heretofore have been, or hereafter 
may be, created or reserved.” The lord paramount. of all socage 
land was noije other than the people of the state, and to them, 
and them only, the duty of fealty was to be rendered ; and the 
quit-rentsj^which were due to the^ king on all colonial grants, 
and to which the people succeeded at the Revolution, have been 
gradually diminished by commutation, under various Acts of the 
legislature, and are now nearly, if not entirely, extinguished* 


(a) Supra f j). .^78. 

{b) 'riie Siiitntfs of Conm?cticut, 1838, p. 389, dctclarocl, that “ every proprietor in 
fw simple of hiiiiis,’’ Inid an absolute and dircot dominion and property in tlie'sauic. 
Tin y were declared to be “ vested with an allodial title.” 

(r) N. Y. Uevised Statutes, vol. i. 718, soc. 4. 


1 In Jackson v. Scliutz, 18 Johns. R. 179, Chief Justice Spencer remarked, in the c^rso 
of tlie iirfTument for the iihiiiitiff, that the statute of Quia Kmptores never existed in Now 
York, liut the opinion of tlio court, delivered by Platt, J., was diflerent, it bolding that 
tlie Act of 1787, si]|jiply adopted in express terms such of the Ejiglish statutes rosjifecting 
tcimres, sis were deemed to be in force in New York. In De Peyster r. Michael, 2 Seideii, 
R. f)03, the court referred to a previous statute of Now York, essentially allectlng tenures. 
iJy the Actof 22d October, 1779, (1 Jones & Varick, 44,) and which was declared to operate 
rctrospeotiv(d 3 ifrom July 9, 1776, the absolute projierty, escheats, privileges, &c., wliicli 
had belonged to the .crown of Great Britain, were vested in the peopiS of the state. And 
it was assufbed by the court that the statute of Quia Emptores had never been in force 
within the colony ot New Ydfk. But in Van Keunsclaor v. line's, 19 N. Y". (6 Smith,) 68, 
the Court of Appeals held, that the statute of Quia Emptores was brought by our ancestors 
to tlie (Tolouy of New York, and became a part of its law and the law of this state, indc- 
pendcut of the statute of 1787. 

57 
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In our endeavors to discover the marks or incidents which 
‘with us Siscrimiruited socagt3 tenure’ from allodial property, we 
arc confined to the doctrine of fealty, and of holding of a'siipe- 
rior lord. Fealty was regarded by the ain^aent law as the very 
essence and foundation of the feudal association. It could not 
ron any account be dispensed with, remitted, or discharged, be- 
cause it was the vincifluni commune^ the bond or cement of the 
whole feu(|al policy, (a) Fealty was the same as ftdelUas, It 
» was an oatli^pf lidelity to the lord ; and, to use the words 
511 of Littleton, (i) whin a freeholder doth * fealty to his 
lord, he shall lay his right hand upon a book, and shall 
say, “ Know ye this, my lord, that 1 sliall be faithful and true 
unto you, and faith to you shall bear, for t he lands which I elaim 
to hold of you, aiid^tliat 1 shall lawfully do to you the eusioms 
and services which I ought to do at the terms assigned : so help 
me God and his saints.” I'liis oath of fealty everywhere fol- 
lowtid the progress of the feudal system, and created all those 
interesling ties and obligations between the lord and his vassal, 
wliich, in the simplicity of the feudal ages, they conindered to 
be their truest interest and greatest glory.* It was also the 
parent of the oath of allegiance, whieli is exaele^l by sovereigns 
iir modern times. The continental jurists frequently considered 
homage and fealty as synonymous; but this was not so^^i the 
English Jaw, and the ineident of homage was expressly abolished 
in New York by the Act of 1787, while the incident of fealty 
was expressly retained. Homage, according to Littleton, was 
the most honorable and the most humble service of reverence 
that a i rank-ten ant- could make to his lord; but it is quite too 
object and servile; a ceremony of submission, allegiance, and 
rev?renee, to be admissible at this day. 

Lands b^dd by socage tenure (and all lands granted or pat- 
ented before the Revolution are so held) [c) would £?cem,in theory, 


{<() AVri};ht on Tenures, 35, 55, 138, 140, 145. 

[b) Sec. 91. . 

(c) The tenure prescri!)ctl in .m 11 the early colonic'll charters or patents, wns free and 
romnion sooa;;c, heinjy: “^aei’ording to the free tenure of .’and^ in Kast Greenwich, in 
the county ot Kent, in Enj^land ; and not in capitn or by knij^lit’s service.'’ See the 
jrri'at patent of Now Kn;;innd, jjranted by Kin^ James in 1620 ; the charter of ^Fas- 
s^chuseiUi in 1629 j the prior charter of Vii^inia in 1G06 j the charter of the Trovince 
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to liave been ehargeaOlcAvith this oath of fealty* ; and every 
tenant, whether in fee, life, or for years, was, by the English 
law, obliged to render it when required, as being an indispen- 
sable service, duo^ to the lord of whom he* held. Fealty was 
at common law deemed inseparable from tenure of every Idnd,^ 
except the tenure in frankalmoign ; but a tenant at will Wjs 
not bound to it, as his estate was too j^roearioim ; and lliough 
Littleton says, that a tenant for years was bound to render 
feaUy to the lessor, Mr. Hargrave has refc;rred to some emses 
which raise a doubt upon thaf punt, [a) He also ob- 
serves, that no statute has *eveT varied the law of fealty^ *013 
and that the title to fealty still rerViains, though it is no 
longer the practice to exact its performance. IIow(;vt‘r, if re- 
quired, it must be repeated on every change of the lord, and ihe 
remedy for corniK'lling the performance of fealty is by distress, (h) 
Sir Matthew Hale (c) says, the oath of fealty may be due to an 
inferior lord, and then the oath must have the saving Mvd Jidc 
et U^eantia dorniiii regis. It may be exacted in England by 
landlords, and lords of manors, from tenants other than tenants 
at will, (jr from year to year. The New York statute^ of 1787 
saved tlnr seijvices incident to tenure in. common socage, and 
which it pr(jsuincd might be due, not only to the people of the 
statvr^bnt to any mean lord or other private person, aiicl it saved 
the fealty and distresses incident thereunto. Hut this doctrine 
of the feudal fealty was never practically applied, nor assumed 


• 

of Alajne in lO.'iO; tlie Uliode Island diarUT in lliu Cniincciiciit I'linrtcr in 

1GG2; lliC Mai 7 l:md diartcr in 1G32 ; the Art of the Gein;fal Asseiuhlv of the. colony 
of Now York/ of 13th May, IGUl ; (Bruiiford's edit, of Colony Laws, printed^ 
1719;) the eharrer of reuiisj lvunia in 1681 j the paicjii of 1CG2, of Carolina ; Vio 
diartenof Georgia in 1732. These eharters, or the snhstaiiee of them, are to seen 
in most of our early eolonial documentary collections, auimlistt?, and hisioriaiw; and 
the substance of tjicm is accurately condensed uiui stated in iStory’s Comrncuiartes on 
the Constitution of the United States, vol, i. 

(а) Littleton, secs. 117, 130, 131, 132, 139. Co. Litt. 63, a, 67, h. Ilarg. n. 13 to 
lih. 2, Co. Litt. 

(б) Harg.^n. 20 to lih. Co. Litt. The distress was also thcg'cmedy of tlic feinlal . 
IotJ for enforcing his cla’un to re/ief, and the validity of his title was tried on the part 
of the heir in the action of replevin. Case of the Provost of Beverly, 40 Edw. HI. 9. 
By the N. Y. Revised Statutes, vol. i. 747, see. 18, distress is a remedy given for all 
certafh soritices, as Well as certain rent reserved out of lands, and (||c. 

(c) II. P. C. vol. i. 67. • 



680 OF REAL PROPERTY. [PART VI. 

to apply to* any otlier superior than \ the chief lord of the fee, 
or in other words, the people of the ^ate, and then it resolved 
itself into the oath of allegiance which every citizen, on a proper 
occasion, may he 'required to take. Lord jSoke did not desig- 
nate any very material difference between the oatli of fealty 
and the general oath of allegiance, though he raised the ques- 
tion as to the difference which might exist between them ; (a) 
but Sir Matthew Hale, (/>) in a long and learned dissertation, 
undertakes to explain the difference between the oath of ^ille- 
giance and tin; oath of fealtyi . Under the New York statute of 
1787, fealty, in the technical sense of the feudal law, was 
*513 a dormant and exploded incident of feudal *teAure;(r) 
and by the Revised Statutes even the fiction has benrome 
annihilated, unless it may be supposed to be lurking in the gen- 
eral declaration, that “ the people of this state, in their right of 
sovereignty, are* deemed to possess the original and ultimate 
property in and to all lands within the jurisdiction of the 
stato.-^ {d) 

Thus, by one of those singular revolutions incident to human 
affairs, allodial estates, once universal in Europe, and tluni al- 
most universally exchanged for feudal tenures, hp.ve »now, after 
Hie Ivipse of many centuries, regained their primitive estimation 
in, the iriinds of freemen. Though the doctrine of a feudeftten- 


(<() Co. Litt. GB, 1). 

{b) ]l. r. C. vol. i. G2-70. 

(<') Jm Cornell v. Laiiil), 2 Cowen’s Rep. 6.52, it was dcelarcd, by Woodworth, J., 
that fealty was not, in fsu t, iliic on aiin’^ tenure in this state, and had hcronie alto/^cilicr 
fi,titious. The stiituie^pf 1787 would seem, according to the feudal theory, not to 
have been penned with philological accuracy, when it declared, that the ienurc of all 
lands^C '.rived from the people of this state should he allodial, iind not feudal. Allo- 
dial estates .have no mark of tenure, and are enjoyed in absolute right, and tenure 
signifies the Holding of a superior lord. Sir Henry Spclnian says, tiiat the first place 
in which he met with tenure in a feudal sense, was among the laws of the Sali<iucs and 
Germans, in the constitution of the Kmperor Conrad, about the year 915, when Imue- 
Jicia, afterwards called /ewf/s, first became hereditary. Spcl man’s Treatise on Feuds, 
C. a. Tenure est la lyinicre par quoy les tenvmeus sont t€7iHSiIes Seigneurs, Cnstuiu. dc 
Korm. cited by Sir Martin Wright on Tenures, Ifil), note. But the statute did not 
commit any mistake, because it used the word, not in a fuidnf, hut in the popular 
sense,, for right of title, in like manner as in Kngland, the king, whose inheritance can- 
not possibly iihptVt a tenure^ is said to he seized in lii.s demesne as of f.‘C. i 
Id) N. y. Revised Statutes, vol. i. 718, sec, 1. 
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me by free and common ^cage may be applicable to the real 
])roperty in this conntryychartered and possessed before onr 
Revolution, and though fcvery proprietor should be considered 
as liolding an estat^ in fee-simple, none of flie inconveniences 
of tenure are felt or known. We have very generally 
abolished the right of primogeniture, * jyid preference of *51^ 
mah's, in the title by descent, as well as the feudal ser- 
vices, and the practice *of subinfendation, and all restraints on 
alieyation. (a) Socage tenures do not cxistahy longer, in s<«mo 
of the UTiitcd State*s, while they^ still exist, in theory at least, ifi 
others ; tmt where they do exist, they partake of the essential 
qualities of allodial estates. An c^ate in Ibe-simple means an 
estate of inheritance, and nothing more, and in common acciep- 
tation it has lost entirely its original meaning as a beneficiary 
or usufructuary estate, in#coiitradistinctiou to that which is 
allodial. It was used even by Littleton and Coke, to denote 
simply an inheritance; and they 'are followed by Sir Martin 
Wright and Sir William Blackstone. (&) Whether a person 
holds his land in pure alUnlium^ or has an absolute estate of in- 
heritance. Jn fcc-simplc, is perfectly immaterial, for his, title is the 
same ^o e¥c*ry.essential purpose. The distinction between the 
two estates has beconfe m(*rcly nominal, and a very considerable 
part ^ Littleton’s celebrated treatise on tenures, .on which Lord 
Coke exhausted his immense! stores of learning,^ has become 
obsolete. But tliosc [larts 'of it which have ceased to be of 
modern application, will, nevertheless, continue, like tin? /)ther 
venerable remains of the Gothic system, to be objects of cx- 
aniiiiation and study, not only to the professed antiquarian, ])ut 
to every inquisitive lawyer, whq, according 4.0 the advice 
Lord Bacon, is desirous “ to visit and strengthen the root^nd 
foundation of the science.” (c) 


, (n) liy the Revised Constitution of New York of 1846, all fines, quarter sales, or 
other like restraints upon alienation, reserved in any j^rant or lease of land made 
Ikeroafter, nfc declared to Iks void. Art. 1, sec. 15. 

Co.Litt. 1. 2 Blacks. 4Jom. lOG. 

(e) (Test tin beau sfltcUmie que. celni tics loix /(fudahs : un c^cne. antique s'eibve: il faut 
perrtx l^i lerre pour Ixs I'acinea trouver. Montesquieids account of the ftMidal daws is 
the best srnd most solid part of his work. He traces them up to forests of (icr- 
maiiy. and show's that they wftre suggested by the usages, prompted by the policy, and . 
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mntiircd by the inartial genius of the ancient Gelynaris. Those fierce tribes of bar- 
lairians, having long been inured to turbulent w^fai*c, at length broke through the 
restraints imposed by disciplined valor, put to the Roman eagles in all, the 

nonbern provinces of the Empire, and fihally prostrated the most extensive and best 
eeinentcd monarchy which had ever insulted and enslaved pankind. 






